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HOWARD C. CHAPIN VS. JAMES STREETER. 1 


1 Pleas in the circuit court of the United States for the dis- 
trict of Colorado, sitting at Denver. 

Be it remembered that heretofore and on, to wit, the 24th day of 
July, A. D. 1883, eame James Streeter, by Messrs Parsons & Walling, 
his attorneys, and filed in said court his complaint, and sued out of 
said court a writ of summons against Howard C. Chapin. 

And the said complaint is in words and figures as follows, to wit: 


Complaint. 


UNITED STATES OF A MERICA, \ ge : 
District of Colorado, -. 


In the Cireuit Court of the United States for the District of Colo- 
rado, in the Northern Division 


JAMES STREETER, Plaintiff. vs. [lowarp C. Cuaprs, Defendant. 


The said James Streeter, who is a citizen of the State of Kansas 
and the plaintiff in’ this action, complains of the said Howard C. 
Chapin, who is a citizen of the State of Colorado and the de- 
2 fendant herein, and alleges that said plaintiff and said de- 
fendant heretofore, to wit, on the Sist day of Oetober, A. D. 
ISS1, at the city of Leadville, in the county of Lake and State of 
Colorado, made, executed, sealed with their respective seals, and 
mutually delivered to each other, their certain written Instrument 
of that date, now tothe court here shown. Thesaid written Instra- 
ment was of the tenor and effect and in the words and figures fol- 
lowing, to wit: 


This agreement, made and entered into this 31st dav of October, 
A. DO ISS], by and between James Strecter, party of the first part, 
and Howard C. Chapin, party of the second part, both of the city 
of Leadville, Colorado, witnesseth : 

That said Streeter, for and in consideration of the rents reserved, 
and the covenants, promises, and agreements hereinafter mentioned 


Sonthe part and behalf of said Chapin to be paid, kept, and per- 


formed, and of the guaranty contract hereto attached, hath demised, 
let, and leased, and by these presents doth demise, let, and lease, 
unto said Chapin an undivided half of lots numbers ten (10), eleven 
(11), and twelve (12), in block number one (1 ), in the Leadville Im- 
provement Company's addition to the town (now city) of Leadville, 
In the county of Lake, in the State of Colorado, and the buildings 
thereon situate, including the Clarendon hotel, and of all the hotel 

furniture therein, for aterm of two vears from and commenc- 
3 ing on the first dav of November, A. D. ISS1: 

To have and to hold the same unto said Chapin from said 
first dav of November, A. D. ISS1, for and during said term of two 
vears then next ensuing, said Chapin vielding and paying for the 
same unto the said Streeter, his executors, administrators, and as- 
signs, and said Streeter hereby reserves as rent therefor the sum of 
$15,000.00, pavable in sums, installments, and at times as herein- 
after specified. 
l—olb 
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And said Chapin, in consideration of the making of this agr 
ment by the said Streeter, hereby covenants, promises, and agrees 
to and with said Streeter that he, said Chapin, shall and will pay 
unto liima, said Streeter, his executors, administrators, and assigns, 
as rent for the use during said term of the property so leased as 
aforesaid, the sum of eight hundred thirty-three and one-third dol- 
lars ao00L), In advance, on the first day of cach month during the 
first vear of said term, and the sam of (86663) six hoandred and sixty- 
“ix and two-thirds dollars, in advanee, on the first dav of each month 
during the second vear of said term, in sums, installments, and at 
thines as follows, to wit, the sum of eight hundred and thirty-three 
and one-third dollars (85554) on the first day of November, A. D. 
ISstoand the same amount—that is, cight handred thirty-three and 
one-third (88554), on the first dav of each of the tollowing-named 
monties, respectively, naamcly, on the first dav of December, ALD. 

ISS1, the first davs of January, February, Mareh, April, May, 
| June, July, August, September, and Oetober, ALD. PSs2, and 

the sum oof six hundred sixty-six and two-thirds dollars 
(S6602) on the first day of November, A. ID. ISS2, and the same 
snount—that is.six hundred IXt\ =IxX anid two-thirds dollars (S6062 ) 
on the first day of each of the followine-named months, resp ctively, 
namely, on the first Lay of December, A.D. Tss2, the first days of 
January, february, Meareh, April, May, June. July, August, Sep- 
tember, and October, ALD. PSS5. 

And that he, said Chapin, shall and will, on the expiration of said 
term, Vield up and deliver the aforesaid undivided half of the prop- 
CrLV alone said so leased to him, as above shown, to sald Streeter m 
as good order and condition as the same are now in, loss by fire or 
Unavotdable acetdent ane ordinary Weil excepted, anid that the said 
(haga ~Jeall canned will ke C}) the prenitses and hotel furniture aforesaid 
inweod repair during said termoat his own expense, and that le will 
hot underlet said premises or furniture, or any thereof, or any part or 
portion of the same, or assion this lease, Orany portion thereot, with- 
out the written consent of said Streeter first had and obtained, and 
that he will not use or permit: said premises or furniture, or any 
thereof, to be used for any purpose prohibited by or contrary to the 
laws of the United States or of the State of Colorado. 

And it is further hereby agreed by and between the parties hereto 
that i the rent aforesaid, or EV pr thereat, or anv or either of the 

nbove-mentioned sums of monevV, or any prea thereof, shall] 
5 be or become behind or unpaid, or remain overdue on the 

Lay of che praVrnent Whereon the same ought to be pride, ils 
sdoresald, or, if detault shall be made in any of the covenants, 
promises, or agreements herein contained to be kept, done, or per- 
formed by said Chapin, then it shall and may be lawful for said 
Strecter, lis heirs, agent, attorney, or asstens, at either his or their 
election, to cnd said term, and into the said premises or any part 
thereof, either with or without process of law to re-enter, and satd 
Chiapin nid any other person OF persons occupying Inoor Upon the 
Silbne toexpel, remove, and pout aut, using such foree as hay be 
necessary in so dyeing, and the aforesaid undivided half of said 


es 
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premises and of the furniture aforesaid again to repossess and enjoy, 
ats in his first and former estate: and if at any time said term shall 
be ended, at such election or otherwise, and at the termination thereof, 
said Chapin does hereby covenant and agree to and with said 
Streeter to surrender and deliver up the aforesaid undivided half of 
the premises and furniture aforesaid to said Streeter, his heirs and 


assigns, immediately upon the termination of said term; and if said 


or after the termination of said term, he and all persons claiming 
under him shall at the election of said Streeter, his heirs or assigns, 
be deemed evuilty of a foreible detainer of said undivided half of 
the premises aforesaid, and subject to eviction and removal there- 

from, and from the possession of the undivided half of the 
t) furniture aforesaid, forcibly or otherwise, with or without, 

process of law, at the election of said Streeter, his heirs or 
ASSIGHS, 

And it is further hereby agreed by and between the parties hereto 
that said Chapin shall and will, at the expiration of said term, have 
and replace the furnitare aforesaid, inelading all linen and the beds 
curiel by dding in sata hotel, in as wood condition as the same are now 
nh, anid as the “lhe wears or becomes destroved, by use or otherwise, 
he will replace the same with other like material, equally good, to 
be held and owned in lien and in place of that which is thus re- 
placed, and the best (which is to be as good as that now in said 
hotel, including carpets, billiard cloths and balls, linens, beds and 
bedding, and all other furniture) of the furniture therein at the ex- 
piration of said term shall be for all purposes considered and stand 
In place of and be owned the same to the extent of equal amounts, 
as the similar material now therein. 

And it is further agreed that said Chapin shall and will net dur- 
Ing said term removeor take out of said hotel any furniture, neither 
carpets, linens, beds or bedding, or other furniture after the same 
shall be onee therein without the written consent of said) Streeter, 

unless the same shall have become destroved or worn out. 
And it is further agreed by and between the parties hereto 

that the hotel furniture now in that part of the opera-house 
building used in connection with said hotel shall be considered as 
part and that much of the hotel furniture aforesaid, and may be by 
sald Chapin, at lis cost, kept there or removed to such other rooms, 
it anv, as he shall during said term from time to time use for hotel 
guests In connection with said hotel, and in all other respects the 
same shall be coverned hy the terms of this contract. 

And it is furtheragreed by and between the parties hereto that in 
consideration of the premises said Chapin shall and will maintain 
and keep the sidewalk around and in front of said lots in good order 
and condition aforesaid, and himself pay for the improving of said 
sidewalk in October, A.D). ISS]. 

And in consideration of the premises sald Streeter hereby COVeE- 
nants and agrees to and with said Chapin that he, said Streeter, and, 
In case of his death, his heirs, shall and will, by a good and sufti- 
cient deed, sell and convey unto said Chapin all his, said Streeter’s, 
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right, title, and interest of. in, and to the property leasea and de- 
mised as aforesaid, in-and on condition that he, said Chapin, shall 
and does, within twelve months from this time, pay to Streeter the 
sum ©f twenty-three thousand dollars (825,000.00) in cash at the 

Line of clecting to purchase the same, and all rent due at the 
S time of making such election, and if sueh election is made 

before the first day of January, 1882, the further sum of six- 
teen hundred sixty-six and two-thirds dollars (81,0663), less so much 
of the last-mentioned sum, if any, as shall have boen. before the 
making of such election, patd on the rentaforesaid, but satd Chapin 
ean make such election only by making the payment of such 
$23,000.00 in cash to said Streeter and paving such further sum as 
required as aforesaid, 

And in consideration of the premises said Chapin hereby agrees 
to and with said Streeter that he, said Chapin, shalland will, within 
three days from this time, pay to him, said Streeter, one-half of the 
eash price of all the wood, coal, provisions, and stores they now 
OW. 

Witness our hands and seals, at Leadville, Colorado, the day and 
year first above written. 

JAMES STREETER. [SEAL | 
HOWARD C. CILAPIN. am, 


The plaimtit® further alleges that said defendant, in’ and by the 
aforesaid written instrument, in consideration of the making of the 
same and of the agreements by said platatit® made as therein set 
forth, promised and agreed to and with the plaintil (among other 
things) that he, said defendant, would pay to the plaintitf, his exee- 

utors, administrators, and assigns,as rent for the use of the prop- 
9 erty theretn described and thereby leased, during the term 

therein mentioned, the sum of eight hundred thirty three 
and one-third dollars tn advance on the first day of cach month 
during the first vear of said term.and the sum of six hundred sixty- 
six and two-thirds dollars in advance on the first day of cach month 
during the second vear of said term: that by virtue of said written 
Instrument, seo made as aforesaid, and by Virtue of the said promises, 
agreements, and covenants therein contained and made by the said 
defendant to and with the plaintitP as atoresaid, for the considera- 
tions aforesaid, there became due and owing to the plaintil from 
said defendant the sum of six hundred sixty-six and two-thirds 
dollars on the first dav of December, A.D. ISS2: the further sum of 
six hundred sixty-six and two-thirds dollars on the first dav of Jan- 
uary, A.D. 1SS5; the'further sam of six hundred sixty-six and two- 
thirds dollars on the tirst dav of February, A. Do 1Ss3: the further 
sum of six hundred sixty-six and two-thirds dollars on the Ist dav 
of March, ISS5; the further sum of six hundred sixty-six and two- 
thirds dollars on the Ist day of April, 1885; the further sum of six 
hundred sixty-six and two-thirds dollars on the Ist dav of Mav, 
ISS3; the further sum of six hundred sixty-six and two-thirds dol- 
lars on the Ist day of June, 1885, and the further sum of six hun- 
dred sixty-six and two-thirds dollars on the Ist day of July, 1583, 


Py 
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which said several sums of money the said defendant, in and 
tp by said written instrument, promised and agreed to pay to 
the plamttf. 

Yet the said defendant, though often requested so to do, hath not 
paid said eight several sums of money so due and owing, as afore- 
sald, to the plaintiff, or any part thereof, nor any interest thereon, 
but, on the contrary, to pay the same thesaid defendant hath wholly 
neglected and refused, and still doth refuse, to pay the same or any 
part thereof, 

Wherefore, and by reason of the premises, the plaintiff prays 


judgment against said defendant for the sam of five thousand three 


hundred and thirty-three dollars and thirty-three cents, together 
with Interest at the rate of ten per cent. per annum from the Ist 
dav of December, A. D. 1SS82, on the sum of 86663. and on said 
sum of 86662 from the Ist dav of January, A. D.1SS5; on said sum 
of 86663 from the Ist day of February, A.D. 1883; on the further 
sum of 86662 from the Ist day of March, A. D. 1885: on the fur- 
ther sum of 86663 from the Ist day of April, A. D. E885; on the 
further sum of 86663 from the Ist day of May, A. D. 1885; on the 
further sum of 86663 from the Ist dav of June, 1855, and on the 
further sum of 86663 from the Ist dav of July, A. D. 1883, and also 
for costs of suit. 
(Sod) -ARSONS & WALLING, 
; lilorneys for Plaintiff. 
1] To the elerk of the circuit court of the United States for the 
district of Colorado: 

Please issue summons upon the foregoing complaint for the de- 
fendant, directed to the United States marshal for service, according 
to law. 


(Sad) PARSONS & WALLING, 
Attorneys for Plaintiff. 


Mndorsed: U.S. cirenit court. James Streeter vs. Howard C. 
Chapin. Complaint. Filed Jul. 24,1885. (S’g’d) Edward F. Bishop, 
clerk. Parsons & Walling, plaintif’s attorneys, 


And the said summons is in words and figures as follows, to wit: 
Nvnenons and Proof of Ni rriee. 


Uxirep States or AMERICA, | 
District of (vlorado, j 
In the Cirenit Court of the United States forthe District of Colorado. 
Jawes Streerer, Plaintiff, versvs Tlowarnp C. Craprs, Defendant. 


Complaint. Filed in the elerk’s office this 24th day of July, A. D. 
1SS3. 
12 The President of the United States of America to Howard C, 
Chapin, Greeting: 
You are hereby notified that an action has been brought in said 
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court by James Strecter, plaintiff, against vou, as defendant, to re- 
eover the sum of 85.535.95, due from vou, the said defendant, to the 
sid plamtiff ona certain agreement or Tease dated at’ Leadville, in 
the county of Lake and State of Colorado, on the Silst dav of Oc- 
tober, AWD. SSL, as more fully set forthin the complaint filed herein, 
and to whieh reference Is here made, together With interest on said 
sum oat the rate of 10% per annum as follows, to wit: On S6663 
from Deccrmber Ist, S82; on S6662 from January Ist, PSso: on 
S66062 from February Ist, IS85: on 86662 from Mareh Pst, IS85:0n 
86662 from April Ist, IS85: on 86665 from May Ist, ISS5: on S6663 
from June Ist, SSS: on 86663 from July Ist, 1885, and for the costs 
of this suit, 

You are bereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exelu- 
sive of the day of service) after this summons shall be served on 
vou, if such service shall be made within the county of Arapahoe ; 
otherwise, within forty days after the day of serviee: and if vou 
fail soto do the said) plaintifl will take judgment against vou by 
default, according to the prayer of the said complaint, for said) sum 

of SO855,53, interest as aforesaid, and costs, 
I Witness the Llonorable Morrison It. Waite, Chief Justice 
of the Supreme Court of the United States, and the seal of the 
said circuit court, at the eity of Denver, in said district, this 24th day 
of July, ALD. TSS3, and of the Independence of the United States 
the 1Osth vear. 


[sian] (Sod) EDWARD bF. BISTLOP, Clerk. 
Proot of Service 


Unirep States op AMERICA, ) 
; ; agg SS 
District al ( olorado, j 


Liapvinnr, July Sist, A. 2. 1883. 


| hereby certify that TP received the within writ on the 51st day of 
July, A.D. ESS35,and that T lave personally served the same upon 
the said defendant, Toward C. Chapin, by delivering to Lloward ©. 
Chapin personally a trae copy of the within writ at the day and 
time as follows: As to Howard C. Chapin, at) Leadville, county of 
Lake, on the Sist day of July, A.D. Tsss. 
This writ, therefore, returned satistied as the law directs, this — 
dav of A.D. 1SS-. 
(Sod) WALTER A. SMUPH, Marshal, 
By DAVID A. COWELE, 
Deputy Marshal. 


14 indorsed: Gen. No. 1278S. Cireuit eourt of the United 

States for the district of Colorado. dames Streeter. platntitl, 
versus Tloward C. Chapin, defendant. Summons. Filed this 2d 
dav of Aug't, A.D. 1Ss5. (Sed) Edward F, Bishop, clerk, by I. 
W. Tupper, deputy clerk. Parsons & Walling, of Leadville, attorneys 
for plaintil. 
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And afterwards and on, to wit, the 10th day of September, A. D. 
1583, came Howard C. Chapin, by Messrs. Belford, Reed & Rockwell, 
his attorneys, and tiled in said court and in said cause his answer to 
the complaint heretofore filed herein, and said answer is in words 
and figures as follows, to wit: 


Answer. 


UNITED STATES OF AMERICA, | : 
° . . ‘ , SS 
District ot Colorado, J 


In the Circuit Court of the United States for the District of Colorado, 
Northern Division. 


JaAMeEs Streerer, Plaintiff, 
i's 


Howarp C. Cuarisx, Defendant. 


1h The defendant answers the complaint of the plaintiff, and 
for answer thereto alleges— 

First. That as to whether said James Streeter 1s a citizen of the 
State of Texas, as alleged, or otherwise, this defendant has not and 
cannot obtain sullicient information upon which to base a belief. 

Second. Defendant admits that he entered into the contract with 
the plaintiff substantially as alleged in said complaint: but the de- 
fondant denies that at the time of the commencement of this suit 
there was due from the defendant to the plaintiff the sum of five 
thousand three hundred and thirty-three dollars and thirty-three 
cents or any other sum of money whatsoever, and interest thereon 
from the respective times and on the respective sums as alleged in 
said complaint, 

And for a second and further defense defendant alleges and 
charges the fact to be that the agreement and lease mentioned in 
the complaint was an agreement of leese of an undivided one-half 
ofthe Clarendon hotel, and also for the undivided one-half part of 
the furniture and fixtures of the said Clarendon hotel, and also the 
undivided one-half part of all the furniture and fixtures in the rooms 

in the Tabor Opera House, used and occupied in’ connection 
16 and as part of the said Clarendon hotel, all of said property 

being situated in the city of Leadville, county of Lake, State 
of Colorado. 

And the defendant further alleges that upon the execution of said 
agvrecmcht of lease defendant took possesslon of said property known 
as the Clarendon hotel and the furniture hereinbefore mentioned, and 
held the quiet, peaceable and exclusive possession thereof until the 
lth dav of May, A. D. Is82, enjoying the use thereof as was con- 
templated in and by the said agreement of lease. 

And defendant further alleges that on, to wit, the 10th day of 
May, 1892, one John Hays, who was at that time the duly qualitied 
and acting treasurer of the county of Lake and State of Colorado, 
owing to the failure of said Streeter to pay the taxes for the years 
Iss. & TSS1 on the property so leased to said Chapin, he, the said 
treasurer as aforesaid, restrained and levied upon all of the undi- 
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vided one-half of the furniture and fixtures of the said Clarendon 
hotel and of the furniture and fixtures in the rooms in the Tabor 
Opera louse used and occupied in copnection with the said Claren- 
don hotel, as here:mbetore deseribed, for the PUPPose of collecting 
the 'linauent taxes due from the plaimtih for the vears TSs0 and 

iool and interest thereon and the hecessary costs of sale; and 
17 the said John Hays, as treasurer as aforesaid, did then and 

there distrain, levy upon, and seize the undivided one-half 
part of the said property, to wit, the undivided one-half part of all 
the property mentioned and deseribed in the said) lease, so owned 
by said Streeter & by lim leased to said Chapin as aforesaid, except 
‘he real csiate mentioned im said iease, to wit, lots numbered ten, 
eleven, and Gwelve, in’ block mumbered one, in the Leadville Im- 
provement Company's addition to the town, now city, of Leadville, 
and the improvements thereon ; and that said Jolin lays, treasurer 
of Lake county as aforesaid, did then and there advertise, in the 
same manner as constables are required to advertise by law the sales 
of personal property under execution from: justices’ courts in the 
State of Colorado, that he would sell the said Properly so seized as 
aforesaid, or so much thereof as would be necessary to satisfy the 
sum of three hundred and fifteen dellars and ninety cents, de- 
linquent taxes due from the plaintiff for the vears ISs0 and ISS], 
and interest thereon, to wit, sixty-six dollars and twenty-four cents, 
and also the necessary costs of sale upon the. to wit, 17th day of 
May, A DD. ISS2, at the hour of 10 o'clock a.m. of said dav, at the 
Clarendon hotel, upon Tlarrison avenue, in the city of Leadville, in 
Lake county, State of Colorado, to the highest and best bilder, for 
cash. 

And defendant further alleges that the undivided one-half of said 

Properly so owned by the said Streeter, embraced in the said 
Ls lease, Wats assessed by the assessor of said county In the SC} 

arate name of the said Streeter for the taxes due to the said 
county for the vear TSS0, and that the undivided one-half of the 
said property so owned by the said Streeter, embraced in the said 
lease, Was assessed by the assessor of said countYV In the separate 
name of the said Streeter for the taxes due to the said COUNTY tor the 
vear ISS. 

And defendant further alleges and charges the fact to be that 
afterwards and on the said 17th dav of May, 1ss2, at the hour of ten 
o'clock a.m. of that day, the said John Hays. treasurer as aforesaid, 
did then and there, in the presence of the said property, proceed. to 
sell the same to the highest and best bidder, for cash, and then and 
there sold the same to John W. Jacque for the sum of one hundred 
and six dollars, the said John W. Jacque being the highest and best 
bidder for the same, and the possession of the undivided one-half of. 
sid property Was then delivered by the said John Tavs, treasurer 
as aforesaid, to the said John W. Jaeque. By reason whereof the 
said defendant was deprived of the use and enjoyment of the said 
undivided one-halfef said property, said furniture, and fixtures, to 
which he was entitled under and by virtue of said lease. 

And that afterwards, and on the day aud Vear last aforesaid, the 


wh, 
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defendant, to prevent the said John W. Jacque from interfering with 

the said undivided one-half of the property described as 
19 aforesaid, did then and there enter into an agreement with 

the said John W. Jacque that in consideration of the pay- 
ment to the said John W. Jacque of the sum of two hundred and 
seventy-five dollars per month, it was agreed that the defendant 
should have the use of the said undivided one-half part of the said 
furniture and fixtures and personal property so purchased as afore- 
suid. 

And the defendant further alleges that from that time up to the 
first day of November, 1552, on the first day of each succeeding 
month, he paid to the said John W. Jacque the sum of two hundred 
and seventy-five dollars, amounting in all to the sunt of thirteen 
hundred and seventy-five dollars by him paid as aforesaid ; that 
during that time the defendant was in the possession of the undi- 
vided one-half part of said furniture and fixtures as aforesaid, as the 
tenant of the said John W. Jacque. 

Defendant further alleges that he afterwards, and on the first day of 
November, [S82, purchased the said undivided one-half part of said 
furniture and fixtures from the said Jolin W. Jacque for a valuable 
consideration, and from thenee hitherto he las been in the posses- 
sion of the said furniture and fixtures and personal property as the 
owner thereof by virtue of the said purchase. | 

And defendant further alleges that by reason of the said restraint, 

levy, and sale by said treasurer as aforesaid to the said John 
20) W. Jacque, the purchaser as aforesaid, defendant was de- 

prived of the use of the undivided one-half part of said hotel, 
furniture, and fixtures as he was entitled in and by the terms of 
suld lease; that the amount part, to the said John W. Jaeque as 
rent for the same is and was a fair and reasonable amount, and is 
and was as low as the same could be obtained. 

And the defendant alleges and charges the fact to be that the 
amount claimed to be due for taxes from the plaintiff for the years 
ISSO, and ISS], and the mterest thereon was due from the plaintiff 
for taxes theretofore levied against him in said county of Lake, State 
of Colorado. 

And for a third and further defense this defendant alleges and 
charges the fact to be that the agreement of lease mentioned in the 
complaint Was an agreement of lease of an undivided one-half of the 
Clarendon hotel, and also for the undivided one-half part of the 
furniture and fixtures of the said Clarendon hotel, and also for the 
undivided one-half part of all the furniture and fixtures in the rooms 
In the Tabor Opera House used and occupied in connection and as 
part of the said Clarendon hotel, all of said property being situated 
In the city of Leadville, county Lake, State of Colorado. 

And the defendant further alleges that upon the execution of said 
agreement of lease defendant took possession of said property known 

as the Clarendon hotel, and of the furniture hereinbefore 
21 mentioned, and kept and held the quiet, peaceable, and ex- 
clusive possession thereof until the 10th day of May, 1SS2, 


2—o 1b 


1b HOWARD C. CHAPIN VS. JAMES STREETER. 


enjoying the use thereof as was contemplated in and by the said 
aereement of lease. | 

And defendant further alleges that on, to wit, the 10th day of May, 
ISS2, one John Tlays, who was at that time the duly qualified and 
acting treasurer of the county of Lake, in the State of Colorado, re- 


str Ooed and levied upon all of the undivided one-half part of 


the furniture and fixtures of the said Clarendon hote: and of the 
furniture and fixtures in the rooms in the Tabor Opera [Louse used 
and occupied in connection with the said Clarendon hotel, as here- 
inbetore described, for the purpose of collecting the delinquent taxes 
due from the plaintiff for the years IS80 and ISS1, and interest 
thereon, and the necessary costs of sale; and the said John Plays, as 
treasurer as aforesaid, did then and there distrain, levy upon, and 
seize the undivided one-half part of the said property, to wit, the 
undivided one-half part of ail the property mentioned and described 
ti the said lease, except the real estate mentioned in the said: lease, 
toowit, lots numbered ten, cleven, and twelve, in block numbered one, 
in the Leadville lmprovement Company's addition to the town, now 
eity, of Leadville, and the improvements thereon ; and that said 
John Tavs, treasurer ef Lake county as aforesaid, did then and 
there advertise in the same manner as constables are required 
22 to advertise by law the sale of personal property under exe- 
cution from justices’ courts in the State of Colorado, that he 
would seit the said property or so much thereof as would be neces- 
sary to satisfy the sum due of three hundred and fifteen dollars and 
ninety conts, delinquent taxes due from the plaintif for the vears 
Isso and ISSI, and interest thereon, to wit, sixty-six dollars and 
twenty-four cents, and also the hecessarv Costs of sale, Upon, to Wit, 
the 17th dav of May, ISS2, at the hour of 10 o clock a.m. of said 
day, at the Clarendon hotel, Upon Harrison avenue, in the CIty of 
Leadville, in Lake COUNTY, State of Colorado, to the highest and best 
bidder, for eash. 7 
And detendant further alleges that the personal property herein- 
before deseribed was assessed by the assessor of said Lake county 
jointly in the names of said James Streeter and Toward C. Chapin 
for the taxes of the vear ISSO, and that said defendant paid to said 
John Tlavs, treasurer as aforesaid, the one-half of the taxes so due 
for the vear i580 from the said defendant, and the said treasurer of 
sald county received the same from the said defendant, and fully 
discharged him from any further lability to the said county for the 
taxes for the vear ISSO. 
And defendant further alleges that the said personal property 
hereinbefore described was assessed by the assessor of said 
2) Lake county jointly in the names of the said James Streeter 
and Tloward ©, Chapin for the taxes of the vear, ISS], ane 
that the defendant paid to the said Join Hays, treasurer as afore- 
suid, the one-half of the taxes so due for the vear LSS1 from the said 
defendant, and the said treasurer of said county received the same 
from the said defendant, and fully discharged him from any further 
liability to the said county for the taxes for the vear ISS. 
And detendant further alleges and charges the fact to be that 
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afterwards, and on the said 17th day of May, 1882, at the hour of 
ten o'clock a. m., of that day, the said John Hays, treasurer as afore- 
sald, did then and there, in the presence of the said property, proceed 
to sell the same to the highest and best bidder for cash, and then and 
there sold the same to John W. Jacque, for the sum of one hundred 
and six dollars, the said John W. Jaeque being the highest and best 
bidder for the same, and the possession of the said undivided one- 
half of said property was then delivered by the said John Iays, 
treasurer as aforesaid, to the said John W. Jaeque. By reason 
whereof the said defendant was deprived of the use and enjoyment 
of the said undivided one-half of said property, said furniture, and 
fixtures, to which he was entitled under and by virtue of said 
lease. 
And that. afterwards, and on the day and vear last aforesaid, 
24 the defendant, to prevent the said John W. Jaeque from = in- 
terfering with the said undivided one-half of the property 
deseribed as aforesaid, did then and there enter into an agreement 
with the said John W. Jaeque that in consideration of the payment 
to the said John W. Jacque of the sum of two hundred and seventy- 
five dollars per month it was agreed that the defendant should have 
the use of the said undivided one-half part of the said furniture and 
fixtures and personal property so purchased as aforesaid. 

And the defendant further alleges that from that time up to the 
first dav of November, 1882, on the first day of each succeeding 
month, he paid to the said John W. Jaeque the sum of two hun- 
dred and seventy-five dollars, amounting in all to the sum of thir- 
teen hundred and seventy-five dollars by him) paid as aforesaid ; 
that during that time the defendant was in the possession of the 
sald undivided one-half part of said furniture and fixtures aforesaid 
as the tenant of the said John W. Jacque. 

And defendant further alleges that he afterwards, and on the first 
dav of November, 1882, purchased the said undivided one-half part 
of said furniture and tixtures from the said Jolin W. Jacques, for a 
Valuable consideration, and from thence hitherto he has been in the 


possess ion of the said furniture and fixtures and personal property 
as the owner thereof by virtue of the said purchase. 
25 And defendant further alleges that by reason of the said 


restraint, levy, and sale by the said treasurer as aforesaid to 
the said John W. Jaeque, the purchaser as aforesaid, defendant 
Wiis deprived of the use of the said undivided one-half part of the 
said hotel, furniture, and fixtures as he was entitled in and by the 
terms of said lease: that the amount pert to the said John W. 
Jacque as rent for the same isand was a fair and reasonable amount, 
and is and was as low as the same could be obtained. 

And the defendant alleges and charges the fact to be that the 
amount claimed to be due for taxes from the plaintiff for the vears 
ISSO and ISSI,and the interest thereon, was due from the plaintiff 
for taxes theretofore levied against him inthe said county of Lake, 
State of Colorado. 

(Sed) BELFORD, REED & ROCKWELL, 
Ait ys for Def’ ts. 
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Endorsed: No. 1278. Cireuit court U.S. James Streeter, pitt, 
vs. Howard ©. Chapin, def’t. Answer. Filed Sep. 10,1885. (S’e"d) 


Edward F. Bishop, clerk. Belford, Reed & Rockwell, att’vs for 


def *t. 
And afterwards and on, to wit, the 3d day of October, A. 
26 1). 1585, the same being one of the regular juridical days of 


the October term, A. D. 1S353, of said court—present, the 
Ilonorable Moses Hallett, district judge—the following proceeding 
was had and entered of record in said court and in said cause, to 
wit: 


Order. Motion to Strike oul Ansiwe 4 Cfranted., Le Ve fo Answer Again. 


JAMES STREETER ] 
vs, ) 1278. 


Llowarp C. Carry. J 


Money demand on a lense. 


\i this day comes the said plaintiff, by C. C. Parsons, Esq., his 
attorney, and the said defendant, by Clinton) Reed, Esq., his attor- 
ney, also comes; and the motion of the said plaintiff to strike from 
the files herein the answer and for judgment coming on now to be 
heard is argued by counsel, and the court, being now sufficiently ad- 
vised in the premises, it is ordered that the said answer be stricken 
from the files herein. 

Nevertheless, on motion of the said defendant, it is ordered that 
he have leave to answer again herein within 10> days from this 
day, as he shall be advised. 


And afterwards and on, to wit, the 19th day of October, 

27 A.D. ISS5, came again the said defendant, by Messrs. Belford, 

Reed WX Rockwell, liis attorheys, anil filed in salad court ane 

In said cause his second answer to the complaint heretofore filed 

herein, and the said second answer is in words and figures as’ fol- 
lows, to wit: 


Second Answer. 


Unxirep Sratrrs or Awenica, | 
° ° ° : — # 
District of ( olorado, ) 


In the Cireuit Court of the United States, Sth Cirenit. Distriet of 
( ‘olorado. 


JAMES Srreerer, Plaintitl, 
iS 


llowarp C. Cirarrs, Dfendant. 


Now comes the said defendant, and for answer to the complaint 
of the plaintiff filed herein alleges— 

Ist. That as to whether the said plamtit? Isa citizen of the State 
of Kansas as alleged, or otherwise, this defendant has not and can- 
not obtain sufficient information upon which to base a belief. 
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2nd. Defendant admits that he entered into the contract with the 
plaintiff substantially as alleged in said complaint, but denies that 
at the time of the commencement of this suit there was 
28 due from the defendant to plaintiff the sum of five thousand 
three hundred and thirty-three dollars and thirty-three cents, 
or any sum of money whatever, or any interest thereon, as alleged in 
said complaint, or at all. 

rd. Fora second and further defense the defendant alleges and 
charges the fact to be that the agreement and lease mentioned in 
said complaint was an agreement of lease of an undivided one-half 
of the Clarenden hotel, and also for the undivided one-half of the 
furniture and fixtures of the said Clarendon hotel, and the undivided 
one-half of all the furniture and fixtures in the rooms in the Tabor 
Opera House, used and occupied in connection with and as part of 
the said Clarendon hotel, all of said property being situate in the 
citv of Leadville, Lake county, Colorado. 

That upon the execution of the said agreement of lease defendant 
took possession of said undivided one-half of the property known as 
the Clarendon hotel, and of the furniture hereinbefore mentioned, 
and held the quiet, peaceable, and exclusive possession thereof until 
the 10th dav of May, 1SS2, enjoving the use thereof as was contem- 
plated in and by said agreement of lease. 

Defendant further alleges that on the Ist day of January, 

2 ISSZ, the said plaintiff, James Streeter, was indebted to the 
county of Lake, in the State of Colorado, in a large sum of 
money, to wit, In the sum of 34,002.50 for taxes assessed upon 
property owned by said plaintitl tor the vears ISSO, and ISS], and 
Which said taxes on the 10th day of May, 1S82, were due and unpaid ; 
that on the said 10th day of May, 1Ss2, one John Hays, who was 
at that time the duly qualified and acting treasurer of the county of 
Lake anid State of Colorado, distrained and levied Upon all of the 
sald undivided one-half of the furniture and fixtures of the said 
Clarendon hotel, and of the fixtures and furniture in the reoms in 
the Tabor Opera Hlouse used and occupied In connection with said 
Clarendon hotel, as hereinbefore described, for the purpose of colleet- 
ing the delinquent taxes due from the plaintiff for the years 1580 
and ISS1, as aforesaid, and interest thereon, and the necessary costs 
of sale. And the said John Hays, as treasurer aforesaid, did then 
there distrain, levy upon, and seize the said undivided one-half part 
of the said property mentioned and described in the said lease so 
owned by said plaintiff and leased to this defendant as aforesaid, except 
the real estate therein mentioned, to wit, lots numbered 10, 11, and 12, 
in block numbered 1, in the Leadville Improvement Company's addi- 
tion tothe town, now city, of Leadville,and the improvements thereon, 
and did then and there, as treasurer of said Lake county, advertise 


by posting notices for 5 days in 5 public places prior to the 
30) day of sale, in the same manner as constables are required to 


advertise by law the sales of personal property under execu- 
tions from justices’ courts in the State of Colorado, that he would 
sell the said property so seized as aforesaid, or so much thereof as 
would be necessary to satisfy the sum of three hundred and fifteen 
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dollars and ninety cents, delinquent taxes due from the plaintiff for 
the vears ISSO and ISSI, and interest thereon, to wit, sixty-six dol- 
lars and twanty-four cents, and also the necessary costs of sale, upon 
the, to wit, fhe 17th day of May, A. D.ISS2) at the hour of 10 o'clock 
a.m. of said day, at the Clarendon hotel, upon Harrison avenue, in 
the Cty of Leadville, in Lake county, State of Colorado, to the highest 
and best bidder, for cash. 

Defendant further alleges that afterwards and on the said 16th dav 
of May, ISS2, at the hour of 10 o'clock a.m. of that day, the said 
John Plays, treasurer as aforesaid, did then and there, in the pres- 
ence of the said property, proceed to sell the same to the highest and 
best bidder, tor cash, and then and there sold the same to one John 
W. Jacque, for the sum of one hundred and six doilars, the said 
John W. Jacque being the highest and best bidder for the same, 
and the possession of the said one undivided half of said) property 
was then delivered by satd John Plays, treasurer as aforesaid, to the 

said John W. Jacque, by reason whereof this defendant 
| was deprived of the use and enjoyment of the said undivided 

one-half of the said property, furniture, and fixtures, to which 
he was entitled under and by virtue of satd lease. 

And this defendant alleges that he has been damaged by the sale 
of the said undivided one-half of said furniture and chattels so leased 
to him as aforesaid ina large sum of money, to wit, in the sum of 
five thousand dollars, tive hundred money by him laid out and ex- 
pended for the purpose of retaining and using said furniture during 
the term for which the same was leased. 

Ath. And, fora third and further defense, this defendant alleges 
and charges the fact to be that the agreement of lease mentioned in 
thie complaint Was an agreement of lease of an undivided one-half 
of the Clarendon hotel, and also for the undivided one-half pear of 
the furniture and fixtures in the rooms in the Taber Opera Tlouse 
used and eccupted In connection with and as paar of the said Claren- 
dlon hotel. all of ~atd property beme situate in the city Or Leadville, 
Lake county, Colorado, 

And defendant alleges that upon the execution of said agreement 
of lease he took possession of said property known as the Clarendon 
hotel, and of the furniture hereinbefore mentioned, and kept and 

held the same, and the quiet, peacenble, and exclusive POSSCS- | 
o2 sion of the same, until the 10th day of May, ISS2, enjoving 

the use thereof, as was contemplated in and by the said agree- 
ment of lease. 

And detendant alleges that there was assessed and levied upon 
the whole of said furniture and property mentioned in said lease, 
as taxes for the vears of ISSO and ISS1, the sum ofsix hundred and 
thirty-one dollars and eighty cents: that said property, at the time 
said assessment and levy was made, was owned by this defendant 
and said plaintiff jointly, each owning the undivided one-half of, 
in, and to the same; that the same was assessed to Streeter and 
Chapin in the name of Streeter and Chapin, and said Chapin, de- 
fendant herein, patd to the treasurer of said Lake county, Colorado, 
one-half of the said taxes so assessed against said property, and was 


> 
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by the said treasurer fully discharged from all claims for taxes on 
said property for said vears of 185U and 1581. 

Defendant further alleges that he requested the said plaintiff to 
pay his half of the taxes so assessed, but that the said Streeter re- 
fused so to do, and repeatedly declared that he never would, in any 
manner, pay half of said taxes, and notified said defendant that he 
would never allow or repay him any part of said taxes if said de- 
fendant paid them; that the said plaintiff made the said declara- 
tion to this defendant prior to the execution of said lease and while 

they were in partnership of keeping said hotel, and also after 
Oo the dissolution of said partnership and the executing of said 
lease by said plaintiff. 

And defendant alleges that on, to wit, the 10th day of May, 1882, 
one John Hays, who was at that time the duly qualified and acting 
treasurer of the county of Lake, in the State of Colorado, distrained 
and levied upon said Streeter’s undivided one-half part of the fur- 
niture and fixtures of the said Clarendon hotel, and of the furniture 
and fixtures in the rooms in the Tabor Opera House used and oecu- 
pied in connection with the said Clarendon hotel, as hereinbetore 
deseribed, for the purpose of collecting the delinquent taxes due 
from the plaintiff, as aforesaid, upon said property for the years of 
ISSO and ISS1, and interest thereon, and the necessary costs of sale ; 
and the said John Hays, treasurer as aforesaid, did then and there 
distrain, levy upon, and seize the undivided one-half part of the 
said property, to wit, the undivided one-half part of all the prop- 
erty mentioned and described in the said lease, except the real es- 
tute therein mentioned, to wit, lots numbered 10, 11, and 12, in 
block nuinbered 1, in the Leadville Improvement Company's ad- 
dition to the town (now city) of Leadville, and the improvements 
thereon, and did then and there, as treasurer of said Lake 
county, advertise, by posting notices for 5 days in three public 
places prior to the day of sale (in the same manner as constables 

ure required to advertise by law the sale of personal 
od property under execution from justices’ courts in the State 

of Colorado), that lhe would sell the said property or so much 
thereof as would be necessary to satisty the sum of three hundred 
and fifteen dollars and ninety cents, delinquent taxes due from the 
plaintitl for the vears S80 and ISS1, and interest thereon, to wit, 
sixty-six dollars and twenty-four cents, and also the necessary costs 
of sale upon, to wit, the 16th day of May, 15582, at the hour of ten 
oclock a.m. of said day, at the Clarendon hotel,upon Harrison ave- 
hue, in the city of Leadville, in Lake county, State of Colorado, to 
the highest and best bidder, for cash. 

Defendant further alleges that afterwards, and on the 16th day of 
May, ISs2, at the hour of ten o'clock a.m. of that day, the said John 
llavs, treasurer as aforesaid, did then and there in the presence of 
sald property, proceed to sell the same to the highest and best bid- 
der, tor cash, and then and there sold the same to one John W. 
Jacque for the sum of one hundred and six dollars, the said John 
W. Jacque being the highest and best bidder for the same, and the 
possession of the said undivided one-half of said property was then 
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delivered by the said treasurer, John Hays, to the said John W. 
Jacque, by reason whereof the said defendant was deprived of the 
use and enjoyment of the said undivided one-half of said property, 
fixtures, and furniture to which he was entitled under and by virtue 
of said lease. 
Oo And the defendant alleges that he has been damaged by 
the said sale of said undivided one-half of said furniture and 
chattels So leased to him as aforesaid ina large sum of money, to 
wit, in the sum of five thousand five hundred dollars, money by 
him paid out and expended for the purpose of retaining and using 
suid furniture during the term for which the same was leased. 
Wher fore the defendant pravs judgment for his costs. 
(S’e'd) BELFORD & REED & ROCKWELL, 
Att is for LD f ts. 
indorsed: 1275. U.S. circuit court, dist. of Colorado. James 
Sireeter vs. LLoward C. Chapin. Answer No.2. Filed Oct. 1%), ISS5. 
(Ne'd) Edward F. Bishop, clerk. 


30 And afterwards and on, to wit, the Srd dav of December, 

A.D. ISS5, came again the said plaintiff} by Messrs. Parsons 
& Walling, his attorneys, and filed in said court and in said) cause 
his replication to the answer heretofore tiled herein; and the said 
replication is in words and figures as follows, to wit: 


Replication. 
ey 
Unirep Srares or AMERICA, | oo, 
. - . , oe Ss . 
District of Colorado, j 


In the Cireuit Court of the United States for the District of Colorado, 
Northern Division. 


JAMES STREETER, Plaintiff, 
Us, 
Ilowarp C. Charis, Defendant. 


Now comes James Streeter, the plaintiff above named, and for his 
replication to the answer of the said Iloward C. Chapin, defendant 
herein, denies— 

That on the first day of January, A.D. 1852, the said plaintit? was 
indebted to the county of Lake, in the State of Colorado, in a large 
sum of money, to wit, the sum of four thousand and two dollars and 

fifty cents (81,002.50), or In any other sum, for taxes as- 
oy) sessed upon property owned by the plaintiff for the vears A, 

ID. ISSO and ISSl,and denies the said taxes, or anv tuxes, due 
from this plaintil, or assessed against the property of this plaintiff, 
Were, on the tenth day of May, A. D. Iss, or at any other time, due 
and unpaid. 

Plaintifl! denies that on said tenth day of May, A. D. 1882, or at 
any other time, the said John Hayes, treasurer of Lake county, Col- 
orado, distrained and levied upon all or any of the undivided one- 
halt of the furniture and fixtures of the said Clarendon hotel and of 
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the fixtures and furniture in} the rooms in the Tabor Opera House 
used and occupied in connection with said Clarendon hotel, for the 
purpose of collecting the delinquent taxes due from the plaintiff for 
the years A. D.1SS0 and 1581 and interest thereon and the necessary 
costs of sale, as alleged in said answer. 

Plaintit! denies that the said John Haves, as treasurer as afore- 
said, did then and there, or at any time, distrain, levy upon, and 
seize the undivided one-half part of the said property mentioned and 
described in the said lease soowned by the plaintiffand leased to the 
defendant as aforesaid, except the real estate therein. mentioned, as 
averred in said answer. 

Plaintit? denies that said Haves, as treasurer aforesaid, did then 
and there, or at any time, advertise by posting notices for five days 

in three public places, prior to the day of sale, in the same 
os manner as constables are required to advertise by law the 

sales of personal property under executions from justices’ 
courts in the State of Colorado, or in any other manner, that he 
would sell the said property, so alleged to have been seized as afore- 
said, or so much thereof as would be necessary to satisfy the sum 
of three hundred and fitteen dollars and ninety cents (8515.90), de- 
linquent taxes due from the plaintiff for the vears A. D. 1880 and 
ISSi, and interest thereon, to wit, sixty-six dollars and twenty-four 
cents (Sb6.24), and also the Necessary costs of sale, or any sul what- 
ever, Upon the, to wit, the sixteenth (16th) day of May, A. D. 1882, 
the hour of ten oclock a.m. (10) of satd day, or at any other dav 
or hour, at the Clarendon hotel, upon Tlarrison avenue, in the city 
of Leadville, in Lake county, State of Colorado, or at any other 
place, to the highest and best bidder, or to any bidder, for cash or 
otherwise. 

Plaintiff further denies that on the sixteenth (16th) dav of May, 
A. D. Issz, at the hour of ten o’elock a.m. of said day, or at any 
other time, the said John Haves, treasurer as aforesaid, did then and 
there, in the presence of said property or otherwise, proceed to sell 
the same to the highest and best bidder, for cash, or to any bidder 
for anything; and denies that the said Hlayes then and there sold 
the same to one John W. Jacque, or to any other person, forthe sum 

of one hundred and six (8106) dollars or for any other sum. 
3) Viaintit! denies that the said John W. Jaeque was the 

highest and best bidder for the same, or that he was a bidder 
at all. 

Plaintiff denies that the possession of the said one undivided half 
of said property was then or at any time delivered by said John 
Ilaves, treasurer as aforesaid, to the said John W. Jacque or any 
other person ; and denies that the said defendant was In any manner 
or by reason of any of the facts alleged in said answer deprived of 
the use and enjoyment of the said undivided one-half of the said 
property, furniture, and fixtures to which he was entitled under and 
by virtue of said lease. 

Plaintiil further denies that the said defendant has been damaged 
bv the sale of the said undivided one-half of said furniture and 
chattels so leased to him as aforesaid in a large sum of money, to 


v— 1b 
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wit, in the sum of five thousand and five hundred (385,500.00) dol- 
lars or in any sum whatever, money by lim laid out and expended 
for the purpose of retaining and using said furniture during the 
term for which the same was leased, as alleged in said answer. 

The plaintiff further, and by way of reply to the third defense 
coo tained in the answer of the said defendant, denies that the said 
defendant Chapin paid to the treasurer of said Lakecounty, Colorado, 
one-half of the said taxes assessed against said) property mentioned 

in said third defense; and denies that said defendant was by 
1) the said treasurer fully discharged or in any manner dis- 

charged from all or any claims for taxes on said property for 
sald years of LSS0 and ISS], as set forth in said third defense. 

Plaintul further denies that the said defendant requested this 
plainatitl lo pay his, said plamtitl’s, half of the taxes so assessed, and 
denies that he, said placid, refused so to do. Plaimtitl denies that 
he repeatedly declared or ever declared to defendant that he never 
would imany manner pay half of said taxes, and denies that he 
notified said defendant that he would never allow or repay to him, 
sald defendant, any part of said) taxes if he, said defendant, paid 
them, and denies that he, sata plaintill, tmnade the said) declaration 
to the defendant herein prior to the execution of said lease and 
while they were in partnership keeping seid hotel, and also after 
the dissolution of said partnership and the execution of said lease 
by this plaimtil, or at any time whatever. 

Plaintil further denies that on the tenth (10) aay of May, A. D. 
ISS2Z, or at any other time, the said [laves, treasurer as aforesaid, 
distrained and levied pron sid Streeters undivided one-half part 
of the furniture and fixtures of said Clarendon hotel, and of the 
furniture and fixtures in the rooms in the Pabor Opera Touse used 
and occupied in connection with the Clarendon hotel, for the pur- 

Prose of collecting the delinquent taxes due from the plaice 
1 as aoresaid upon said property for the vears A.D. 1580 and 

ISS1, and interest thereon and the hecessary Costs of sale, or 
for any other PUPpase, and denies that the said Jolin Haver, treas- 
urer as aforesaid, did then and there distrain, levy upon, and seize 
the undivided one-half part of the said property, to wit. the un- 
divided half part of all the property mentioned and described in the 
said lease, except the real estate therein mentioned, and denies the 
said Tlaves, as treasurer as aforesaid, did then and there, or at any 
time or place, ud Vvertise by posting notices for tive davs in three 
public places prior to the day of sale, in the same manner as con- 
stables are required to advertise by law the sale of personal prop- 
erty under execution from justices’ courts in the State of Colorado, 
or by any other means or in any manner whatever, or at any time, 
that he would sell the said property, or so much thereof as would be 
hecessury, or any property whatever, to satisfy the sum of three 
hundred and fifteen dollars and ninety cents (8315.90), or any other 
sum, delinquent taxes due from the plaintiff for the vears A. D. 
ISSO and ISSI, and interest thereon, to wit, (866.24), and also the 
necessary costs of sale, upon the sixteenth (16th) day of May, A.D. 
Issz2, at the hour of ten (10) o'clock a.m. of said day, at the Claren- 
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don hotel, on Harrison avenne, in the city of Leadville, county of 
Lake and State of Colorado, or at any other time or place, to the 
highest and best bidder, for cash or otherwise.  Plaintilf denies that 

on the sixteenth (16) day of May, A. D. 1882, at the hour of 
42 ten o'clock a.m. of that day, or at any other day or hour, the 

said Joho Haves, treasurer as aforesaid, did then and there, 
In presence of said property or otherwise, proceed to sell the same to 
the highest and best bidder, for cash or otherwise, and did then and 
there sell the same, orany part thereof, to one John W. Jaeque for the 
sum of one hundred and six dollars (8106.00), or for any sam what- 
ever. Plaintiff denies the said John W. Jaeque was the highest and 
best bidder for the same, or that he bid for said property at all. 

Plaintiff denies that the possession of the undivided one-half. of 
said property was then or at any time delivered by the said treas- 
urer, John Haves, to the said John W. Jaeque, as alleged in’ said 
answer, and denies that by reason of any of the facts alleged the said 
defendant was deprived of the use and enjoyment of the said un- 
divided one-half of said property, fixtures, and furniture, to which 
he was entitled under and by virtue of said lease, as charged in said 
answer. 

Plaintiff further denies that the defendant has been damaged by 
the said pretended sale of said undivided one-half of said furniture 
and chattels, so leased to him as aforesaid, in the sum of five thou- 
sand five hundred (85,500) dollars, or in any sum whatever, moneys 
by him, the said defendant, paid out and expended for the purpose 
of retaining and using said furniture during the term for which 

the same was leased, and denies that the defendant paid 
I out and expended the said sum or any other sum for said 
purpose, as alleged in said answer. 

Piaintifl further denies that the said Hayes as aforesaid in any 
manner or ever at all advertised that he would sell the property 
aforesaid, or anv thereof, either as alleged in said answer or other- 
wise or at all, and satd plaintiff denies that there are or ever were, 
as in said answer alleged, any delinquent taxes, or any taxes, either 
of the sum of 8515.90 dollars taxes, or any part thereof, or 366.24 
interest thereon or any part thereof. and denies that there ever 
were or are any taxes due from the said plaintiff for the years A. D. 
ISSand ISSL, or for either of those vears, or any Interest, and de- 
nies that the sum of 8515.0 dollars and interest thereon to the 
amount of 8650.24 dollars or any part of such sums or any costs are 
or ever were due from said plaintiff, 

And said plaintiff farther denies all, each, and every allegation in 
said answer made or contained, except —: and said plaintiff avers 
that said defendant, on the Slst day of October, A. D. 1SS1, took 
and has ever sinee kept, had, and held the quiet, peaceable, and ex- 
clusive possession of all and singular the hetel and furniture and 
fixtures and rooms in said answer mentioned, and of the undivided 
one-half of said hotel and furniture and fixtures and property leased 
by said plaintiff to said defendant, as shown in and by said com- 

plaint, and still holds such possession thereof, using and en- 
44 joving the same as such lessee of said plaintiff. 
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And for a second and further cause of replieation in. this behalf 


sid pl. aintifl refers to the above and foregoing part of this replica- 
tion as part hereof, 

And said plaintiff further alleges that before and at the time of 
the making of the written instrument, of which a copy is set forth 
in the complaint in) this action, sila plaritul ana defendant were 
-ortners, and as such then and before then owned and were pos- 
sessed of the Clarendon hotel, and furniture and fixtures and other 
articles of personal property in said answer and complaint men- 
tioned, the same being the property of which an undivided one-half 


was leased, as shown in and by said complaint, and said) plaintiff 


and said defendant so wage <dand possessed said property from: said 
time in the first part of A.D. PSs until the making of said written 
Instrument, and then, - wit, on the oist dav of October, A. DL TSSI, 
that parte rship, the firm. so COTIPOse “lof satd }) tarmtitl and defend- 
ant, was dissolved, and from thence hitherto andat the several times 
In said answer mentioned satd plaintul and defendant have’ in the 
manner thus shown continued to own said hotel and the furniture 
and fixtures and property aforesaid, and ly sitid defendant ino his 
own behalf and as lessee of said plaintil, as thus shown, to possess 
said property—that is, the hotel and furniture, fixtures and property 
aforesaid. . 
45 And said plaintiff alleges that all or any taxes or pre- 
tended taxes ever levied or assessed to, on, or against, or due 
from said plaintiff, either alone or with any other person or persons, 
in said county of Lake, or on or against any property, rights, or 
credits, or undivided part of or interest in any property, rights, or 
credits, as property, rights, or credits of said plaintiff, either in whole 
or in part, or with any person or persons, were and was levied and 
assessed to, on, and against, and due from said plaintiff and defend- 
ant as partners as aforesaid, and aigalnst, on, and because of property 
owned by said plaintitfiand defendant as such partners, and said 
defendant did not, nor did any person or persons for him, pay any 
part of any such taxes before the Isth day of May, A.D. 1Ss2, and 
said plaintiff has paid to the county treasurer of said) county one- 
half of all such taxes, otherwise than by any pretended sale of any 
property or of an undivided one-half part of or interest in any prop- 
erty ; and said plaintiff has otherwise than by any sale or pretended 
sale paid, discharged, and satistied all taxes ever due from him, said 
plaintiff, either in said COUDLV or State or at all. 

And said plaintiff further alleges that said defendant fraudulently, 
for the purpose and with intent to injure, cheat, and defraud. said 
plaintiff of and out of the undivided one-half of the personal prop- 

erty In sald answer ment! roned, did proniise and induce the 


46 above-mentioned John Haves to pretend, without notice or ad- 
vertisement thereof, and without having distrained, levied 
on, or seized the same or any — thereof, to sell such undivided one- 


half of said personal property in May, A.D. ISS, and colluded with 
said Ilaves and said Jaeque to prevent, and by such collusion did 
prevent, other persons from bidding for any of said property at any 
sale thereof ever either made or pretended to be made. 
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And that said Jaeque did not give or pay anything for any of said 
property, or for any undivided one-half part thereof or interest 
therein, but, on the contrary, bid therefor, and pretended to purchase 
the same really only as agent and trustee of and for said defend- 
ant. 

And said plaintiff denies that there was, on or before the 17th day 
of May, A. D. 1882, any taxes or tax, or interest thereon, or costs 
due trom said plaintiff, or from said plaintiff and said defendant, or 
from said plaintiff and any other person or persons, other than taxes 
pretended to be assessed and levied against said plaintiff and said 
defendant, as partners, and on and against and because of personal 
property owned and possessed by said plaintiff and defendant as 
such partners. 

And said plaintiff further alleges that said Jaeques is and has 
heen county clerk of said county of Lake ever since some time in 
January, A. Do 1SS2, and knew and had notice of all and singular 

the matters and things herein mentioned before he gave or 
47 paid anything for any part or portion of any of the property 
aforesaid, 

And, fora third and further cause of replication in this behalf, 
said plaintit? denies that said Jolin Hayes, as such treasurer or other- 
wise, ever sold or pretended to sell any other property or an undi- 
vided one-half part of any other property, or an undivided one-half 
Interest In any other property in said answer mentioned, or com- 
meneed so to do, at any time by him advertised, either as im said 
answer alleged or otherwise, or at all. 

And, fora fourth and further cause of rephieation in this behalf, 
said plaintiff denies that any in or by said answer alleged taxes, 
Interest, or costs were ever due from him only. 

And, fora fifth and further cause of replication in this behalf, 
said plaintiff denies that any in or by said answer alleged taxes, 
interest, or costs were ever due from him only, or from him — any 
Person oP persohs, either in whole or in part, 

And, for a sixth and further cause of replication to the answer of 
the said defendant, the plainti? alleges that the agreement of lease 
set forth in the complaint of the plaintiff herein is the identical 
agrecment sucd on in the ease of James Streeter against Howard €. 
Chapin, being cause number JO49 on the docket of this court, and 
tried and adjudicated at the May term, A. D. 1SS5. of this court; 
that the said James Streeter, plaintiff! herein, was plaintiff, and the 

said Howard C. Chapin, — herein, Was the defendant in said 
48 Jast-mentioned action; that this action is brought to recover 

installments of rent whieh accrued under the provisions of 
said lease since the commencement of said former action thereon. 

Plaintiil further alleges that the undivided one-half interest in 
the furniture and fixtures of the Clarendon hotel, and in the rooms 
of the Tabor Opera House used and occupied as part of said Claren- 
don hotel, deseribecd in the answer of the defendant, is the identical 
undivided half interest in such furniture and fixtures described in 
the answer of defendant in said cause number 1049 above referred 
to; that the assessment of taxes on said interest in said furniture 
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of said Streeter for the vears A. D. 1880 and 18S1, and the levy and 


the distraint of said interest in said) furniture and = fixtures and of 


the sile of the Site by sad John Haves, treasurer of Lake county, 
Colorado, to said John W. Jacque, for the purpose of satisfving the 
alleged indebtedness of said Streeter for the taxes of said vears A. 


D. ISsQ and TSS, as alleged in said answer of defendant in this. 


action, is the same pretended assessment, levy, distraint, and sale, 
mee) the same pretended Indebtedness for taxes alleged and attempted 
to be } roved hy sald defendant asa defense to said plaintiff's former 
action upon said contract of lease in this court hereinbefore referred 


to. 
14) Wherefore, and by reason of the premises, the plaintiff de- 
miands Judgment as praved for in his said complaint, 
(Sod) PARSONS anp WALLING, 


Plainti’s Attorneys. 


Mndorsed ; No. 2458. lL", Ss. cireutt court. James Streeter v. llow- 
ard Chapin. Replieation, Kiled Dee. 3, 1SS5. (Sod) Edward F. 
Bishop, clerk. Parsons and Walling, att'ys for plaintiff, 


\nd afterwards and on, to wit, the Sth day of Deeember, A. D. 
i883, the same being one of the regular juridical days of the October 
term. A. DL ISS5, of said court—present, the ITonorable Moses Hal- 
lett. district judge—the following proceeding was had and centered 
of record in said court and in said cause, to wit: 


Order, Trial and Judgment. 


JAMES STREETER 
rs, . 1278. 
lfowanp C. Crapry. } 


Money demand. 


At this dav comes the said) plaintiff, by C. C. Parsons, Exq., his 
attorney, no one appearing on behalf of the said defendant. 
50 And thereupon comes a jury, to wit, 1, William Sawtell ; 
2. Morris ‘Thomas; 5, EF. Rowland: 4, John MelKinley ; 
5, Gregory. Board: 6, Matt. Finelhart: 7, George W. Harriman: 
8, John Shea: 9, John McCarthy; 10, Charles J. Cole: 11, Charles 
Evans; 12, Thomas Gammon, twelve good and lawful men, and 
thev are duly selected and tried, impanelled, and sworn to well and 
truly try the issues herein joined, and a true verdict render accord- 
Ing to the evidence. 

And the said jurors, having heard the evidenee produced herein 
and the instructions of the court, upon their oaths do say they find 
the issues for the said plaintiff, and assess his damages at tive thou- 
sand four hundred and forty-eight dollars and eighty-eight cents 
(S54A4S.88). 

Therefore, on motion of the same plaintiff, it is ordered by the 
court that judgment be entered herein upon the verdict of the jury 
in favor of the said plantiff and against the said defendant for the 
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sum of five thousand four hundred and forty-eight dollars and eighty- 
eight cents (85,448.88), and the said plaintiff's costs, to be taxed. 
And thereupon, and on the same day, to wit, the Sth day of Decem- 
ber, A. D. 1883, judgment was duly entered against the said de- 
fendant in the judgment-book of said court in pursuance of 
o] the statutes and rules of court; and the said judgment is in 
words and figures as follows, to wit : 


Judgmené. 


JAMES STREETER ) 
1278. 


Us. > 
Howarp C. Cirapiy. | 


Money demand. 


On this Sth dav of December, A. D. 1885, the same being one of 
the regular juridical days of the October term, A. D. 1585, of said 
court, there being present the Honorable Moses Hallett, district 
judge— 

It is considered by the court that the said plaintiffdo have and 
recover of and from the said defendant five thousand four hundred 
and forty-eight dollars and eighty-eight cents (85448.85), his dam- 
ages, by occasion of the premises in his complaint mentioned, in 
form aforesaid assessed, and his costs by him in this behalf laid out 
and expended, to be taxed, and have execution therefor. 


And thereupon, and on the same day, to wit, the Sth day of De- 
cember, A. D. 1883, the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 


Order. Motion to Vaeate Judgment Granted. 


t 
tc 


JAMES STREETER ) 
; rs. - 1278. 


Howarp C. CHAPIN. 
Money demand. 


At this day comes the said plaintiff, by C. C. Parsons, Esq., his at- 
torney, and the said defendant, by Clinton Reed, Esq. his attorney, 
also comes. 

And thereupon the said defendant here, in open court, moves the 
court to vacate the Judgment this day had herein, and the court 
being now sufficiently advised in the premises— 

It is ordered by the court that the said motion be granted. 

Wherefore it isordered by the court that the judgment this dav 
had herein be vacated and for naught held, conditioned nevertheless, 
that the said defendant pay into court, for the use of the said) plain- 
tiff, the costs of the said plaintiff accrued and to be taxed, and that 
the said defendant recover no costs hereinhereafter to acerue should 


judgment be awarded unto him. 


And thereupon and on the same day, to wit, the Sth dav of De- 
cember, A. D. 1553, the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 
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Order. Consolidating with 1528. 


JAMES STREETER ) 


US 1525s. 
De Howarp ¢€. ee | 
Money demand. 


At this day comes the said plamtiff, by C. C. Parsons, Esq., his 
attorney, and the said defendant, by Clinton Reed, Esq., lis attorney, 
also comics. 

And the motion of the said defendant to consolidate this cause 
with the cause now in this court periding, between the said) parties 
plamtil and defendaiut, and numbered on the docket of said court 
number 1525, coming on now te be heard, and it now appearing to 
the court that these said causes are of a like nature ane relate to the 
Same question, therefore it is ordered that the said motion be 
eranted and that these said causes be consolidated, to be known and 
numbered as number 127s. 


And be it further remembered that theretofore and on, to wit, 
the 17th day of September, 1885, came the said plaintiff, James 
Streeter, by his attorneys aforesaid, and filed in said court and in 
said cause his complaint and sued out of and under the seal of said 
court a writ of summons against the said defendant, Tloward C. 
Chapin. 

And the said complaint is in words and figures as follows, to wit: 


Complatul. 


vl UxNirep STATES OF AMERICA, ) 
é : ‘qe + 
District of ( volorado. ) 


In the Cireuit Court of the United States for the District of Colorado. 


JAMES STREETER, Plaintiff, 
Us. 


Ilowarnp C. Cuaprinx, Defendant. 


The said James Streeter, who is a citizen of the State of Kansas, 
and the plaintiY in this action, complains of the said Toward ©, 
Chapin, who is a citizen of the State of Colorado, and the defendant 
herein, and alleges that on the dist day of October, A. D. 1851, at the 
city of Leadville, in the State of Colorado, he, the said plaintiff, and 
the said defendant made, executed, sealed with their respective seals, 
and mutually delivered to each other their certain written instru- 
ment of that date, now to the court here shown, the same being of 
the tenor and effect and in the words and figures following, to wit: 


© "This aereement, made and entered into this 3st dav of ‘Octo- 
ber, A.D. ISST, by and between James Streeter, party of the first 
part, and Tloward C. Chapin, party of the seeond part, both of 
the city of Leadville, Colorado, witnesseth: That the said Streeter, 
for and in consideration of the rents reserved and the cove- 
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nants, promises, and agreements hereinafter mentioned, 
Oo on the part — and performed, and of the guaranty con- 

tract hereto attached, hath demised, let, and leased, and by 
these premises doth demise, let, and ‘lease, unto said Chapin, 
an undivided half of lots Nos. ten (10), eleven (11), and twelve (12) 
in block number one (1), in the Leadville [Improvement Company’s 
addition to the town (now city) of Leadville, in the county of Lake 
and State of Colorado, and the buildings thereon situate, including 
the Clarendon hotel, and of all the hotel furniture therein, for the 
term of two vears from and commeneing on the first day of Novem- 
ber, A. )). ISSL: 

To have and to hold the same unto the said Chapin from said 
first day of November, A. D. 1881, for and during said term of two 
vears then next ensuing, said Chapin yielding and paving for the 
same unto the said Streeter, his executors, administrators, and = as- 
slgns, and the said Streeter hereby reserves as rent therefor the sum 
of 818,000, pavable in sums, installients, and at times as hereinafter 
specitied., 

And said Chapin, in consideration of the making of this agree- 
ment by the said Streeter, hereby covenants, promises, and agrees 
to and with said Streeter, that he, said Chapin, shall and will pay 
unto him, said Streeter his executors, administrators, and assigns, 
as rent for the use durmng said term of the property <o leased as 
aforesaid the sum of eight hundred thirty-three and one-third 
dollars (8855!), In advance, on the first day of each month, 

during the first year of said term, and the sum of ($6663) 
ah six hundred and sixty-six and two-thirds dollars, in advance, 

on the first day of each month during the second vear of 
said term, in sums, installments, and at times as follows, to wit, the 
sum of cight hundred and thirty-three and one-third dollors ($8334) 
on the first dav of November, A. D. 1SS1, and the same amount— 
that is, eight hundred thirty three and one-third dollars ($8354)— 
on the first day of each of the following-named months, respectively, 
namely, on the first day of December, A. D. 1551, the first days of 
January, February Mareh, April, May, June, July, August, Septem- 
ber, and October, A. D. 1SS2, and the sum of six hundred sixty-six 
and two-thirds dollars (86663) on the tirst day of November, A. D. 
ISS2, and the same amount—that is, six hundred sixtv-six and two- 
thirds dollars (S6663)—on the tirst days of each of the following- 
named months, respectively, namely, on the first day of December, 
A.D. 1SS2, the first davs of January, February, March, April, May, 
June, July, Augusi, September, and October, A. D. 1853; and that 
said Chapin shall and will, on the expiration of said term, vield 
up and deliver the aforesaid undivided half of the property afore- 
said so leased to him as above shown to said Streeter in as good 
order and condition as the same are now in, loss by tire or unavoid- 
able accident and ordinary wear excepted: and that he, said Cha- 
pin,shall and will keep the premises and hotel furniture afore- 

said in good repair during said term at his own expense, 
56} and that he will not underlet said premises or furniture or 

any part thereof, or any part or portion of the same, or as- 
1—516 
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sign the lease or any portion thereof without the written consent of 


sald Streeter first had and obtained; and that he will not use or 
permit said premises or furniture or any thereof to be used for any 
purpose prohibited by or contrary to the laws of the United States 
or the State of Colorado. 

And itas further hereby agreed by and between the parties hereto 
coil if the rent atoresaid, or any part thereof, or any or cither of 
the above-mentioned sums of money, or any part thereof, shall be 
or become behind or unpaid or remain overdue on the dav of the 
payviient Whereon the sum ought to be paid as aforesaid, or if de- 
fanit shall be made in any of the covenants, promises, or agree- 
lients herein contained to be kept, done, or pertormed by sald 
Chapin then it shall and may be lawful for said Streeter, his heirs, 
agent, attorney, or assigns, at either lis or their election, to end said 
term, and into the said premises, or any part thereof, either with or 
Without process of law, to re-enter, and said Chapin, and any other 
Person OF Persolis occupying In or Upon the same, to expel, PenHove, 
nid put out, using such force as may bye Necessary in so doing, and 
the aforesaid undivided half of said premises, and of the furniture 

aforesaid, again to repossess and enjoy as ino lis first and 
D7 former estate; and if at any time said term: shall be ended at 
such election or otherwise, and at the termination thereof 
suid Chapin does hereby covenant and agree to and with said Streeter 
to surrender and deliver up the aforesatd undivided half of the 
promises and furniture aforesaid to said) Streeter, lis heirs and 
assigns, inatnediately upon the termination of said term, and if said 
Chapin shall remain in possession of the same, or after such defiult 
oratter the termination of said) term, he and all persons claiming 
under dim shall, at the election of said Streeter, bis heirs and 
assigns, be deemed guilty of a toreible detainer of said undivided 
half of the premises aforesaid, and subject to eviction and removal 
therefrom and froin the possession of the undivided halt of the fur- 
niture aforesaid, forcibly or otherwise, with or without process of 
law, at the election of said) Streeter, his heirs or assigias: and it is 
further hereby agreed by and between the partics hereto that said 
Chapin shall and will, at the expiration of said term, have and re- 
plaice the furniture aforesaid, Including all Inmens and the beds and 
bedding, in said hotel in as evood condition as the same are Now In, 
and as the same wears or becomes destroved by use or otherwise he 
will replace the same with other like material equally good, to be 
Held and owned in leu and in place of that which is thus replaced, 
and the best (which is to be as good as that now in sald hotel, 
Including carpets, billiard cloths and = balls, linens, beds and 
DS bedding, and all other furniture) of the furniture therein, 
at the expiration of said term, shall be for all pur- 
PrOscCs considered nid stand In place ot and Lye owned, the Suthie 
to the extent of equal amounts as the similar material now therein ; 
and itis further agreed that said Chapin shall and will net during 
said term remove or take out of said hotel any furniture, neither 
carpets, linens, beds or bedding, or other furniture, after the same 
shall be once therein, without the written consent of said) Streeter 
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unless the same shall have become destroved or worn out. And it 
is further agreed by and between the parties hereto that the hotel 
furniture now in that part of the Opera House building used in con- 
nection with said hotel shall be considered as part and that much of 
the hotel furniture aforesaid, and may be by said Chapin at lis cost 
kept thence or removed to such other rooms, if any, as he shall dur- 
Ine said term from time to time use for guests In connection with 
the said hotel, and in all other respects the same shall be governed 
by the terms of this contract. And it is further agreed by and be- 
tween the parties hereto that, in consideration of the premises, said 
Chapin shall and will maintain and keep the sidewalk around and 
in front of said lots in good order and condition aforesaid and him- 
self pay for the improving of said sidewalk in October, A.D. PSST. 
And in consideration of the premises said Streeter hereby cove- 
nants and agrees to and with satd Chapin that he, said Streeter, and, 
in case of his death, his heirs, shall and will by a good 
on and sufficient deed sell and convey unto said Chapin all lis, 
the said Streeter’s, right, title, and interest of, in, and to the 
property leased and demised as aforesaid, if and on condition that 
that he, said Chapin, shall and does within twelve months from this 
time pay to said Streeter the sum of twenty-three thousand dollars 
(825,000.00) in cash at the time of electing to purchase the same, 
and all rent due at the time of making such election: and if such 
election is made before the first day of January, ISS2, the further 
sum oof sixteen hundred sixty-six and two-thirds dollars (31,6663), 
lexs soo much of the last-mentioned sum, ifany, as shall have been 
before the making of such election paid on the rent aforesaid, but 
said Chapin ean make such election only by making the payment 
of such 825,000.00 in cash to said Streeter and paving such further 
sunbas required as aforesaid : and in consideration of the premises 
sald Chapin hereby agrees to and with said Streeter that he, said 
Chapin,shall and will within three days from this time pay to him, 
sald Streeter, one-half of the cost price of all the wood, coal, provis- 
lons, and stores they now own. 
Witness our hanes and seals, at Leadville, Colorado, the day and 
vear first above written. 
JAMES STREETER. [SEAL. 
HOWARD C. CHAPIN. a 


HO The satd plaintiff further alleges that the said defendant, 
in and by the aforesaid written Instrument, In consideration 
of the making of the same, and of the agreements by said) plaintiff 
made, as shown therein, thereby covenanted, promised, ane agreed 
to and with said plaintiff, among other things, that he, said defend- 
ant, would pay to the plaintiff, lis executors, administrators, and 
assigns, as rent during the term therein mentioned of the property 
thereby leased, the sum of $8554, in advance, on the first day of each 
month during the first vear of said term, and the sum of 86663, mm 
advance, on the first day of each month during the second year of 
sald term. 
Plaintiff further alleges that the said defendant, by the terms of 
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said written instrument, promised and agreed to and with the plain- 
tiff to pay to him, said plaintiff, the sum of six hundred sixty-six 
and two-thirds dollars, as and for the rent aforesaid, on the Ist day 
of August, A. D.ISS3, and the further sum of six hundred sixty- 
six and two-thirds dollars on the first day of September, A. D.1SS5; 
vet said defendant, though often requested, has not paid to) this 
plaimtill the said sum of money so due and payveble on the first day 
of August, A.D. 1883, nor the said sum due and pavable on the first 
day ot September, A.D. ISS, but, on the COMEPALY, lo pray the same, 
or any part thereof, the said defendant las hitherto and still does 

wholly neglect and refuse. 
61 Wherefore the plaintiff pravs judgment against said de- 

fondant for the sum of one thousand three hundred and thirty- 
three and one-third dollars so duc as aforesaid, together with interest 
at the rate of ten per cent. per annum on the sum of six hundred 
sixty-six and two-thirds dollars from the Ist day of August, A. D. 
1883, and on the same sum from the Ist day of September, A. D. 
1885, and for costs of suit. 

(S’g'd) PARSONS & WALLING, 

Attorneys for Plaintiff. 
STATE OF COLORADO, 
County of Lake, | “g 


Charles C. Parsons, being first duly sworn, savs that he is one of 
the attorneys for the plaintiff in the foregoing action: that the said 
plaintiff isa non-resident of the State of Colorado, and is now absent 
from the said county of Lake and State aforesaid, and for that reason 
is unable to verify the forcgolng complaint > that afliant is a resident 
of the said county of Lake. Affiant further savs that he has read 
the foregoing complaint and knows the contents thereof, and that 
the facts stated and allegations therem contained are true of his own 
knowledge. 

(Sed) CITAS. C. PARSONS. 


Sworn to by the said Charles C. Parsons before me,and signed by 
him in my presence, this 15th day of September, A.D. 1885. 
62 [SEAL | (Sod) PRANK ESTA BROOK, 
Notary Public. 


/ ren clipe. 
JAMES STREETER, Plaintiff, vs. Tlowarp C. Cuapris. Defendant. 


To the clerk of the circuit court of the United States for the district 
of Colorado : 

Please issue summons in the above-entitled action for the defend- 
ant above named, directed to the United States marshal of said dis- 
trict, for service. Amount claimed, S1,355.53!, together with Inter- 
est on 86663 from August Ist, 1883, and on said sum of 86663 from 
September Ist, 1585, and costs. 

(S’o'd) PARSONS & WALLING, 
Attorneys for Plaintiff. 
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Endorsed: No. 1528. U.S. cireuit court. James Streeter vs. 
Howard C. Chapin. Complaint. Filed Sep. 17, 1883. (S’g’d) Ed- 
ward F. Bishop, clerk. Parsons & Walling, att’ys for pI'tls. 


And the said summons is in words and figures as follows, to wit : 
63 Summons and Proof of Service. 


Unirep States or America, } .. 
District of Colorado, pal 


In the Cireuit Court of the United States for the District of 
Colorado. 


JAMES STREETER, Plaintiff, 
VTETSUS 


Hlowarp C. Cuapris, Defendant. 


Complaint fiied in the clerk’s office this 17th day of September, 
A. D. 1883. 


The President of the United States of America to Howard C. 

Chapin, Greeting: 

You are hereby notified that an action has been brought in said 
court by James Streeter, plaintiff, against vou, as defendant, to re- 
cover the sum of $1,5554 due from you, the said defendant, to the 
said plaintiff! upon a certain agreement made and entered into the 
31st day of October, A. D.1SS1, as more fully set forth and described 
in the complaint filed herein, and to which reference is here made, 
together with interest at the rate of 10% per annum on the sum of 
S666 thereof from the Ist day of August, A. D.1SS5, and on the same 
sum from the Ist day of September, A. D. 1583, and for costs of 
suit. 

You are hereby required to appear and demur or answer 

64 to the complaint filed in said action in said court within ten 

days (exclusive of the day of service) after this summons 

shall be served on you, if such service shall be made within the 

county of Arapahoe; otherwise within forty days from the day of 

service; and if vou fail so to do the said) plaintiff will take judg- 

ment against vou by default, aeceording to the prayer of the said 
complaint, for said sum of $1551, interest as aforesaid, and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said cireuit 
court, at the city of Denver, in said district, this 17th day of Septem- 
ber, A. D.1Ss85, and of the Independence of the United States the 
LOSth vear. 


[SEAL] (Signed) EDWARD F. BISHOP, Clerk. 
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Proof of Service. 


Tie Uxrrep Staves or AMERICA, |, 
. . ° ’ ~ss, 
District of f olorado, j 


Denver, Oct. 6th, A.D. USS8. 


| (Moher ALD. ISS5. and that [ Lave personally served the same 
upon the said defendant, [oward C. Chapin, by delivering to) him 
personally a true copy of the within writat Leadville, county 
Oo of Lake, on the ord day of October, A. D. 18835. 
This writ[is] therefore returned, executed as the law directs, 
this 6th day of October, A. D. 1885. 
(Sod) W. A. SMITH, Marshal. 


(indorsed :) Gen, No. 1328. Cireuit court of the United States for 
the district of Colorado. James Streeter, plaintiff, versus TLloward C, 
Chapin, defendant. Summons. Tiled this 6 day of Oct., A. D.1SS53. 
(Sod) Edward F. Bishop, clerk, by F. W. Tupper, deputy clerk. 
Parsons & Walling, of Leadville, attorneys for plaintiff. 


And afterwards and on, to wit, the 12th day of November, A. D. 
1883, came the said defendant, by Clinton Reed, Esq., his attorney, 
and filed in said court and in said cause his answer to the complaint 
heretofore filed herein; and the said answer is in words and figures 
as follows, to wit: 


Answer missing from files this ISth day of December, A. D. 
ISS. 


Copy of answer filed by stipulation December 51st, A. D. 1884. 


And afterwards and on, to wit, the Sth day of December, A. D. 
ISS3, the same being one of the regular juridical davs of the 
Ob October term, A. D. 1883, of said court—present, the Ilonor- 
able Moses Hallett, district judge—the following proceeding 
was had and entered of record in said court and in said cause, to 
wit: 
Order. Motion to Strike Out Answer Denied. 


JAMES STREETER 
vs. > 1528. 
Howarp C. Crarin. J 


Money demand. 


At this day comes the said plaintiff, by C. C. Parsons, Ixq., his 
attorney, an the sald defendant, by ( ‘linton Reed, esq. his attorney, 
also comes. 

And the motion of the said plaintiff to strike the answer herein 
from the tiles and for judgment coming on now to be heard is 
argued by counsel, and the court being now sufficiently advised in 
the premises— 

It is ordered by the court, for good and sufticient reasons to the 
court appearing, that the said motion be denied. 


I hereby certify that T received the within writ on the Ist day of 
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And thereupon, on motion of the said plaintiff, it is ordered that 
he have leave to reply herein as he shall be advised. 


And thereupon and on the same day, to wit, the Sth day of De- 
cember, A. D. 1858, the following further proceeding was had and 
ente red of record in said court and in said cause, to wit: 


G7 Order. Replication to Stand in Consolidated Case. 


JAMES STREETER .. 
v8 1278. 
Howarp (©. Parsons. j 


Money demand. 


At this day comes the said plaintiff, by C. C. Parsons, Esq., his 
attorney, and the said defendant, by Clinton Reed, Esq., his attor- 
ney, also comes. 

And thereupon, on motion of the said plaintiff, it is ordered by 
the court that the replication lately filed herein stand, as well as 
replication to the answer In cause numbered 1525, consolidated this 


day with this said cause. 


And thereupon, on the same day, to wit, the 8th day of December, 
A. D. 1885, the following further proceeding was had and entered of 
record in said court and in said cause, to wit: . 


Order. Trial and Judgment. 


JAMES STREETER ) 
vs. 1278. 
Hlowarpb C. Carin. if 


Money demand. 


At this dav comes the said plaintiff, by C. C. Parsons, Esq., his 
attorney, and the said defendant, by Clinton Reed, Esq., his attor- 
nev, also comes. 
GS And thereupon comes a jury, to wit, 1, John Tomay ; 2, 
Krank G. Willard: 3, William A. Hoyt; 4, Edward J. Sal- 
derlin: 5, John D. Rankin; 6, N. C. Alford; 7, John B. Ballard ; 
8, John R. Hanna; 9, W. R. Thomas: 10, James Dunbar; 11, George 
W. Harriman; 12, Jolin Shea, twelve good and lawful men, and 
they are duly selected and tried, impaneled and sworn, to well and 
truly try the issues herein Joined, and a true verdict render accord- 
ing to the evidence. 

And the said jurrors, having heard the evidence produced herein 
and the instructions of the court, upon their oaths do say they find 
the issues herein Joined for the said plaintiff, and assess the damages 
at seven thousand one hundred and thirteen dollars and forty-four 
cents ($7,115.44). 

Wherefore, on motion of the said plaintiff, it is ordered by the 
court that’ judgment be entered herein upon the verdict of the jury 
in favor of the said plaintiff and against the said defendant for 
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seven thousand one hundred and thirteen dollars and forty-four 
cents (87,115.44) and the said plaintiff's costs, to be taxed. 

And thereupon,and on the sameday, to wit, the Sth day of December, 
A. D. 18585, judgment was duly entered against the said defendant 
iN the jJudgment-book of said court, In pursuance of the statutes and 
rules of court; and the said judyment is in words and figures as fol- 
lows, to wit: 


69 Judgment. 
JAMES STREETER ) 
vs. 1278. 
Hlowarp ©, Cuaris. J : 
Money demand. 


On this Sth day of December, A. D. 1885, the same being one of 
the regular juridical days of the October term, A.D. 1SS5, of said 
court, there being present the Ilonorable Moses Hallett, district 
judge— 

It is considered by the court that the said plaintiff do have and re- 
cover of and from the said defendant seven thousand one hundred and 
thirteen dollars and forty-four cents (88,115.44), lis damages by oc- 
rasion of the premises in his complaint mentioned, in form atore- 


said assessed, and dis costs by him in this behalt laid out and ex- - 


pended, to be taxed, and have execution therefor. 


And afterwards and on, to wit, the 17th day of December, A. D. 
1SS5, came again the said defendant, by his attorneys aforesaid, and 
filed ln seid Court and in said cause’ lis bond on writ of error to 
the Supreme Court of the United States; and the said bond is in 
words and figures as follows, to wit: 


Boud on Writ of Lrror. 
70 Tue Usitrep States or AMerntca, District of Colorado: 


Know all men by these presents that ILoward C. Chapin, as princi- 
pal, and HL. A.W. Tabor & Jacob PF. Sanders, as: surety, are held 
and firmly bound unto James Streeter in the full and just sum of 
fourteen thousand two hundred twenty-six 43, dollars, to be paid 
to the said James Streeter; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators 
joinily and severally, firmly by these presents. 

Sealed wich our seals and dated this 15th day of December, in the 
year of our Lord one thousand eight hundred and eighty-three. 

Whereas lately at the October term, A. D. 1885, of the circuit 
court of the United States for the district of Colorado, in a suit pend- 
ing in said court between James Streeter, as plaintifl, and Howard 
©. Chapin, as defendant, Judgment was rendered against the said 
Howard C. Chapin for the sum of seven thousand one hundred and 
thirteen dollars forty-four cents, — having obtained a writ of error 
and a citation directed to James Streeter, citing and admonishing 
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him to be and appear at a Supreme Court of the United States, to 
be held at Washington, D.C., on the thirteenth day of October, 
1884, next: ! 
Now the condition of the above obligation is such that if 
71 the said Howard C. Chapin shall prosecute said writ of error 
to effect and answer all damages and costs if he fails to make 
good hits plea, then the above obligation to be void, else to remain 
in full force and virtue. 


(S’e"d) HOWARD C. CHAPIN. [seat 
Hf. A. W. TABOR. | SEAL. 
J. FL SANDERS. [ SEAL. | 


Approved Dee. 17, 1885. 
(S'o'd) MOskEsS HALLETT, Judge. 


Justification. 


UNITED STATES OF AMERICA, ! a 
District of Colorado, Se 


Horace A.W. Tabor [and }]— ——, sureties on the within bond, 
being each first duly sworn, deposes and saith that he is worth in 
real estate the sum below set opposite to his name—that ts to say, 
as to Tlorace A. W. Tabor, tifty thousand dollars; as to Jacob F. 
Sanders, tive thousand dollars—over and above all his just debts and 
liabilities, and in property subject to levy and sale upon execution. 

(Sod) HORACE A. W. TABOR. 
J. FL SANDERS. 


As to Tabor: Subseribed and sworn to before me, at Denver, this 
Lith day of Deer, A. D. 1885. 
[Seal Di-t. Ct U. Ss. | 
(sul) EDWARD F. BISHOP, 


42 Clerk District Court US. 


As to Sanders: Subscribed and sworn to before me this 17th day 
of Deer, A. D. 1Ss5. 
[Neal Dist. Gt US] 
(S'g'd) EDWARD F. BISHOP, Clerk. 
By FL. W. TUPPER, Deputy Clerk. 


(Endorsed :) Gen. No. 1278. Cireuit court of the United States, 
district of Colorado. James Streeter vs. Howard ©. Chapin. Bond 
by deft on writ of error, 814,226.88. Filed this 17 day of Dee., A, 
D. ISS35. (Syd) Kdward EF. Dishop, clerk. 


And afterwards and on, to wit, the 9th dav of January, A. D. 1884, 
came again the said defendant, by his attorney aforesaid, and sued 
out of said court a citation and writ of error to the Supreme Court 
of the United States, and the said citation is hereto attached, to wit: 
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Citation. 
7D Tur Ustrep States or America, District of Colorado: 
, ’ ° ° . e e ; 
The United States of America to James Streeter, defendant in error, - 
- and to Messrs. Parsons and Walling, his attorneys, Greeting : 


You are hereby cited and admonished to be and appear at a term of. 
the Supreme Court of the United States to be holden at Washington 
vii the second Monday of October next, pursuant to a writ of error 
filed im the clerk’s office of the circuit court of the United States for 
the eighth circuit & district of Colorado, wherein Howard C. Chapin 
is plaintiff in error and you are defendant in error, to show cause, . 
if any there be, why the judgment rendered against the said plain- 
iff in error, as in the said writ of error mentioned, should not be 
corrected and why speedy justice should not be done to the parties 
In that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 


of the United States for the district of Colorado, this 9 day of Jan’y, $ 
in the vear of our Lord one thousand eight hundred and cighty- 
four. 


MOSES HALLETT, Judge. 


wi [ ndorsed:] Gen. No. 1278. Cireuit court of the United 

States, district of Colorado. Howard C. Chapin, plaintiff in 
error, vs. James Streeter, defendant in error. Citation. Filed in = 
circuit court of the U.S. this 9 day of Jan’y, A. D. USs4.0 Edward ‘ 


I. Bishop, clerk. Belford, Reed & Rockwell, attorneys for plaintiff 
In error. 
Proof of Service. 
Tue Usirep States oF AMERICA, ) ... 
District of Colorado, SS 


Service of the within acknowledged this 10th day of January, 1S8S4. 
PARSONS & WALLING, 


Attorneys for Plaintiff. P 
en And the said writ of error is hereto attached, to wit: 
76 Writ of Error to — Court U. S., District of Colorado. 


Unitep Srates OF AMERICA, 
District of Colorado, 


-_ 
* ge 


The President of the United States to the judge of the circuit court ‘ 
of the United States for the district of Colorado, Greeting : 
jecause in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
James Streeter, plaintiff, and Howard C. Chapin, defendant, a mani- 
fest error hath happened, to the great damage of the said Howard 
(. Chapin, as by his complaint appears, we, being willing that error, 
ifany hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command vou, . 
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y HOWARD C. 


if judgment be therein given, that then, under your seal, distinctly 


und openly, you send the record and proceedings aforesaid, with 

, all things concerning the same, to the Supreme Court of the United 
# States, together with this writ, so that you have the same at Wash- 
ington, in the District of Columbia, on the thirteenth dav of Octo- 
ber next, A. D. 1884, in the sa: i Supreme Court to be then and there 


held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of January, in the 
vear of our Lord one thousand eight hundred and eighty-four, and 
of the Inde ‘pendence of the United States the 108th year. 


[Seal United States Cireuit Court, District of Colorado. J 


EDWARD F. BISHOP, Clerk. 


4 Allowed byv— 


MOSES HALLETT, 
Dist. ‘Judge. 


ve {Endorsed :] Gen. No. 1278. Cireuit court of the United 

States. Howard C. Chapin, plaintiff in error, vs. James 

Streeter. Writ of error to circuit court, U.S., district of Colorado. 

= Filed in cireuit court of the U.S. this 9 day of Jan’ y, A. D. 1884. 

- Edward F. Bishop, clerk. Belford, Reed & Rockwell, attorneys for 
plaintiff in error. 


Return. 


Tue Uxirep States or AMERICA, —_ 
District of Colorado, j 


[In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-en- 

, titled case, together with all things concerning the same. 

Witness my hand and the seal of said cireuit court, at Denver, in 
said district, this second day of January, A. D. 1885. 

fSeal United States Cireuit Court, District of Colorado. | 


EDWARD F. BISHOP, Clerk. 


The within-named plaintiff in error having complied with sec- 
| tion 1007, U.S. R.S., this writ is therefore a supersedeas. 
Teste: EDWARD F. BISHOP, 


Clerk, &e. 


a" And afterwards and on, to wit, the 21st day of January, A. 

I. ISS4, came again the said defendant, by his attorneys 
aforesaid, and filed in said court and in said cause his bill of excep- 
tions reseved by him upon the trial of the issues herein joined ; and 
the said bill of exceptions is in words and figures as follows, to wit: 


HOWARD CC. CHAPIN Vs. JAMES STREETER. 


Rill of Erceptions. 


Unirep Srates or AMentca, | 
District of Colorado, 


In the Cireuit Court of the United States,in the Eighth Judicial 
Circuit, in and for said District. 


James Streerer, Plaintiff, es. Tlowarp C. Crrarisx, Defendant. 


se it remembered that on the trial of the above-entitled cause the 
plaintiff introduced evidence showing that in the years [S80 and 
ISS1 the plaintiffiand defendant were copartners in the business of 
keeping the C‘larenden hoteloin Leadville, Lake COUNTY, Colorado, 
each owning an undivided one-half of the hotel and the 
79 furniture and personal property therein ; that said copartner- 
ship Continued until the Olst day of October, ISS1, at which 
time it was dissolved, and the said defendant rented of the said 
plamtiff the undivided one-half of said hotel and furniture and per 
sonal property therein for the term of two years from the Ist day of 
November, ISS1. 

Said plaintiffalso introduced in evidence the written contract of 
lease of said undivided one-haif of said premises and furniture, by 
which it was provided that the defendant should pay, as rental of 
said undivided one-half of said premises and furniture, at the rate 
of ten thousand dollars for the first vear and cight thousand dollars 
for the second vear; that at the time of the trial of this cause there 
remained due and unpaid on said lease, for rent and interest on the 
several Installments as they became due, the sum of seven thousand 
one hundred and thirteen dollars and forty-four cents. 

Which was all the evidence introduced on the part of the plain- 
tiff. 

And be it farther remembered that on the trial of said cause said 
defendant introduced evidence showing that plaintiff and defendant, 
on the Ist day of May, ISS2, were indebted to the said county of 
Lake, for taxes assessed against them on their joint property, to wit, 
the said hotel property and furniture, for the vears ISsQ and ISS], 

the sum of six hundred and thirty dollars. 
SO That, to satisfy the sum of three hundred and fifteen dol- 
lars of said taxes and the eosts of sale. the treasurer of said 
Lake county distrained, advertised, and sold the undivided one-half 
of the furniture and other personal property in and about the said 
hotel, owned by the said Streeter and Chapin jointly. 

And the evidence also showed that said Streeter was at the time 
of such distraint and sale indebted to said COU of Lake in the 
sum of four hundred and fifty-two and °°") dollars for taxes assessed 
for the vears ISSQand ISST: but the court held that such fact would 
not avail the defendant as a defense, for the reason that the levy & 
sale hereinafter mentioned Was not made on account of that tax. 

That at such sale one John W. Jacque purchased the said undi- 
vided one-half of said furniture and other personal property in and 
about said hotel, owned by the said Streeter and Chapin jointly, for 
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the sum of one hundred and six dollars, which was paid by the said 
Jacque to the said treasurer. 

And it further appeared from the evidence that previous to such 
distraint and sale the said Chapin, defendant, had paid to said 
treasurer the one-half of said six hundred and thirty dollars, taxes 
assessed against such joint property. 

Said defendant also introduced in evidence the assessinent-roll tax- 

list and warrant attached thereto, directing the treasurer of said 
Sl Lake county to collect the taxes in said list by the sale of the 

property of the persons against whom said taxes were assessed, 
which tax-list and warrant were in due form, and authorized the 
said treasurer to collect by distraint and sale the taxes therein as- 
sessed. 

Said defendant also introduced evidence to prove that the said 
treasurer of Lake county, on the 10th day of May, 1882, posted, at 
five public places in the city of Leadville, in said county, to wit, one 
at the Merchants’ and Meechanies’ Bank, one on the front door of the 
Clarendon Hotel, one in front of Chas. Boettcher’s store, one on the 
court-house, and one at the corner of Harrison avenue and Sixth 
street, a notice of sale, which said several notices remained and con- 
tinued so posted until and during the 16th day of May, 1882, and 
were in the words and figures following, to wit: 


STATE OF COLORADO, } 88 
County vf Lake. j oer. 


Notice is hereby given that I, John Hayes, treasurer of Lake county, 
Colorado, by the power and authority in me vested, and in accord- 
ance with the laws made and provided for the collection of delin- 
quent personal taxes, do hereby give notice that I have distrained 

the personal property of James Streeter, and will sell the 
S2 sume on the sixteenth day of May, A. D. 1SS2,at 10 0clock a.m. 

of said dav, at the Clarendom hotel, Harrison Ave., in the city 
of Leadville, county of Lake, and State of Colorado, to the highest 
and best bidder, for cash, the following described personal property, 
or so much thereof as will be necessary to satisfy the sum of three 
hundred and fifteen 0", dollars, delinquent tuxes for the vears A. D. 
ISSO. & ISST, and interest to the amount of sixty-six & 4, dollars, 
and the necessary costs of this sale, an individual half interest in 
the following described property, to wit: The furniture of 65 
hed-rooms in Clarendon hotel, consisting of beds and bedding, chairs, 
Washstands, bureaus, and carpets in each room; also the furniture 
of 32 bed-rooms in Tabor Opera House building, on upper floor, of 
same description as above; 3 billiard tables and fixtures; bir and 
bar fixtuics: one safe, one office stove, office chairs, one show-ease : 
carpets on all the rooms & halls; a lot of glassware, crockervware, 
silverware, and table cutlery: kitchen range and kitchen furniture ; 
laundry range and fixtures; a lot of lamps and chandeliers, and all 
the other personal property of said James Streeter in) Clarendon 
hetel and Tabor Opera House, all the above-described property 
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heme situated in the county of Lake county and State of Colorado. 
Dated at Leadville this tenth day of May, A. D. 1SS2. 
JOUIN HAYES, Treasurer, 
By P. J. QUIGLEY, 
Dep. Treas. 


83 And defendant further introduced evidence showing that 

(ie rental value of the undivided one-half of the personal 
property so sold was three hundred dollars per month ; that said 
defendant rented the said undivided one-half of said personal prop- 
erty from the said John W. Jacques at the rate of two hundred and 
seventy-five dollars per month; that from the time of such sale 
until the rent accrued for which this suit was brought the total value 
of the rent for the said undivided one-half of said personai property 
amounted to the sum of five thousand seven hundred and seventy- 
live dollars. 

That said defendant, to further maintain his defense, when upon 
the stand was asked the following question : “State whether Mr. 
Streeter ever gave vou any Instructions or directions not to pay, as 
atmember of the firm or as joint owner of this property, any por- 
tion of the taxes or his half of the taxes upon his one-half of the 
woods,” | 

To the asking of which question the plaintiff, by his counsel, ob- 
jected; which objection was by the court sustained ; to the sustain- 
ing of which objection the defendant, by his counsel, then and there 
excepted. 

And thereupon counsel for said defendant made the following 
ofler of proof: “The defendant here offers to prove by the witness 

on the stand that Mr. Streeter, the plaintiff, had) frequently, 
S4 prior tothe sale of this property for taxes, notified Mi. Chapin, 

the defendant, not to pay any taxes on his part of the prop- 
erty owned by them in common, either real or personal, and had 
declared that if he did pay such taxes on his half of the property he 
would not allow it to him in’ their transactions as partners, nor 
would he pay it to him.” 

But the court refused to allow the defendant to prove said faets ; 
to which ruling of the court said) defendant, by his counsel, then 
and there excepted. : 

And the satd defendant, to further maintain his defense, offered 
In evidence the partnership agreement between the said plaintiff 
and defendant, entered into prior to the assessment and levy of the 
sald taxes, and under which agreement the said plaintitf and defend- 
ant had carried on business uly) to the time of the dissolution afore- 
said. The said agreement was offered for the purpose of getting in 
evidence the following stipulation therein contained : 

“Tt is understood that no Improvement shall be made on said 
hotel without the concurrence of both parties; and the expenses of 
all improvements so made, and all other necessary expenses in 
reeard to the property uscd by sald firm under this avreement or 
within the seope of said partnership shall be borne equally by each 
party.” 
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Which said words were admitted in evidence. 
And the above and foregoing was all the evidence offered on the 
part of said defendant. 
And thereupon the plaintiff offered to produce the record 
85 of the former trial of case No. 1049, claiming it to be a suit be- 
tween the same parties, where the same defense Is set up to 
the cause of action accruing on the same contract of lease. But the 
court refused to admit the same. 


Thereupon the court charged the jury as follows : 


“GENTLEMEN: We exclude the defense here on the ground that 
the sale was irregular, not made as required by law. There is no 
dispute as to the amount due upon the lease. The defendant was 
seeking to show that this property was sold and bought by Mr. 
Jacque, to whom he became liable for half the rent that would be 
due for the use of the property, but as the sale was held to be irreg- 
ular and void that defense fails, and the question recurs upon the 
amount due upon the lease. The defendant is going to contest the 
defense interposed by him in the Supreme Court, so it’ became nee- 
essary that vou should hear this evidence, although they had the 
question up in another case. The amount claimed by the plaintiff 
is seven thousand one hundred and thirteen dollars and forty cents; 
we will enter your verdict for that amount. You will be excused 
from further attendance in this cause.” 

‘To the giving of so much of said charge of the court as excludes 
the defense of the defendant and declares the sale for taxes irregular 
and void, and directs a verdict for the plaintiff, the defendant, by 

his counsel, then and there excepted. 
S6 And forasmuch as the matters above set forth do not fully 
appear of record, the defendant tenders this his bill of exeep- 
tions and prays that the same may be signed and sealed by the 
judge of this court, pursuant to the statute In such case made. 

Which is accordingly done this 21st day of January, ISS4. 

(S'g’d) MOSES HALLET, [sear] 
Dist Judge. 


Endorsed: No. 1278. Cireuit court U. 8S. James Streeter vs. 
Howard C. Chapin. Bill of exceptions. Filed Jan. 21,1584. (S’g’d) 
Edward F. Bishop, clerk. 

ST And afterwards and on, to wit, the 51st day of December, 

A. D. 1884, came again the said defendant, by his attorney 
aforesaid, and filed in said court and in said cause a certain stipu- 
lation as to filing copy of answer; and the said) stipulation is in 
words and figures as follows, to wit: 
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Stipulation as to Filing Copy of Lost Answer. 


Unitep States or AMERICA, | 
District of Colorado, j 


In the Circuit [Court] of the United [States] for the District of 
Colorado. 


SSL 


JAMES STREETER, PIE, vs. Towarnp C. Cuapin, Def’t. 


It is hereby stipulated that the copy of answer, herewith filed and 
verificd as a copy of the original answer by the affidavit of Wm. EF. 
Ilugo, may be filed as a substitute for the original. 

(S'e'd) CLINTON REED, 
Atty for Def't. 
PARSONS & WALLING, 
Attys for Plaintiff. 

Endorsed: 1528. James Streeter vs. Toward C. Chapin.  Stipu- 
lation as to filing copy of answer. Filed Dec. 31, 18584. (S’g’d) Ed- 
ward I. Bishop, clerk. C. Reed, att’y for det't. 


SS And thereupon and on the same day came again the said 

defendant, by his attorney aforesaid, and tiled in said court 
and said cause a copy of the answer heretofore filed herein, and the 
sald copy of answer is in words and figures as follows, to wit: 


Copy of Answer. 


Unxirep States or AMERICA, | 
District of Colorado, j 


Ss Ss ~ 


In the Cireuit Court of the United States for the District of Colorado. 
JAMES Streeter, Plaintiff, vs. [lowarp C. Ciaris, Defendant. 


Now comes the said defendant, by Belford & Reed, his attorneys, 
and for answer to the complaint of the plaintiff tiled, says : 

Ist. That as to whether the said plaintiff is a citizen of the State 
of Kansas this defendant has not and cannot obtain sufticient infor- 
mation upon which to base a belief. 

Znd. Defendant admits that he entered into the contract with the 
plaintiff substantially as alleged in said complaint, but denies that 
at the time of the commencement of this suit there was due from 

the defendant to the plaintiff the sum of one thousand three 
89 hundred and thirty-three and one-third dollars, or any sum 

of money whatever, or any Interest thereon, as alleged in 
sald complaint, or at all. 

Sd. Fora second and further defense the defendant alleges, and 
charges the fact to be, that the agreement and lease mentioned in 
said complaint was an agreement of lease of an undivided one-half 
of the “ Clarendon hotel,” and also for the undivided one-half of the 
furniture and fixtures of the said Clarendon hotel, and the undivided 
one-half of all the furniture and fixtures in the rooms in the Tabor 
Opera Ilouse used and occupied in connection with and as part of 
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said Clarendon hotel, all of said property being situate in the city 
of Leadville, Lake county, Colorado. 

That upon the execution of the said agreement of lease defendant 
took possession of said undivided one-half of the property known 
as the Clarendon hotel, and of the furniture and fixtures hereinbe- 
fore mentioned, and held the quiet, peaceable, and exclusive posses- 
sion thereof until the 10th day of May, 1S82,enjoving the use thereof 
as was contemplated in and by said agreement of lease. 

Defendant further alleges that on the Ist day of January, 1882, 
the plaintiff, James Streeter, was indebted to the county of Lake, in 

the State of Colorado, in a large sum of money, to wit, in the 
oH) sum of $4,025, for taxes assessed upon the property owned by 

said plaintiff for the vears ISSO and ISS], and which said 
taxes, ou the 10th day of May, ISS2, were due and unpaid; that 
on said 10th day of May, 1SS2, one John avs, who was at that 
time the duly qualified and acting treasurer of the county of Lake, 
State of Colorado, distrained and levied upon all of the said undi- 
vided one-half of the furniture and fixtures of the said Clarendon 
hotel, and of the furniture and fixtures in the rooms in the Tabor 
Opera House used and occupied in connection with said Clarendon 
hotel, as hereinbefore deseribed, for the purpose of collecting the 
delinquent taxes due from the plaintiff as aforesaid for the years 
ISSO and ISSI, and interest thereon and the necessary costs of sale. 

And the said John Havs, as treasurer as aforesaid, did then and 
there distrain, levy upon, and seize the said undivided one-half part 
of the said property mentioned in said lease owned by said plaintiff 
and leased to this defendant as aforesaid, except the real estate 
therein mentioned, to wit, lots numbered 10, 11, and 12, in’ bloek 
number 1, in the Leadville Improvement Company’s addition to the 
town, now city, of Leadville, and the improvements thereon, and did 
then and there, as treasurer of said Lake county, advertise, in the 
same manner as constables are required to advertise by law the 
sales of personal property under execution from Justices’ courts 

in Colorado, that he would sell the said) property so 
a seized as aforesaid, or so much thereof as would be neces- 

sary to satisfy the sum of three hundred and fifteen dollars 
and ninety cents, delinquent taxes due from the plaintiff for the 
vear ISSO and the vear 1881, and interest thereon, to wit, sixty- 
six doliars and twenty-four cents, and also the necessary costs 
of sale, upon the 16th day of May, 1Ss2, at the hour of ten o'clock 
aom.of said day, at the Clarendon hotel, upon Harrison avenue, in 
the city of Leadville, in Lake county, State of Colorado, to the high- 
est and best bidder, for cash. 

Defendant further alleges that afterwards, and on the said 17th, 
dav of May, ISS2, at the hour of 10 0’clock a. m. of that day, the 
said John Havs, treasurer as aforesaid, did then and there, ia the 
presence of the said property, proceed to sell the same to the highest 
and best bidder, for cash, and then and there sold the same to one 
John W. Jacque for the sum of one hundred and six dollars, the said 
John W. Jacque being the highest and best bidder for the same, 
and the possession of the one undivided half of said property wags 


H—o1lt 
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then delivered by the said John Tavs, as such treasurer, to the said 
Jolin W. Jacque, by reason whereof this defendant was deprived of 
the use and enjoyment of the said undivided one-half of the said 
property, furniture, and fixtures to which he was cutitled under and 
by virtue of said lease. 

And this defendant alleges that he has been damaged by the sale 

of the said undivided half of said furniture and chatteis so 
v2 leased to him as aforesaid in a large sum of money, to wit, in 

the sum of five thousand dollars, Money ly hina laid out and 
expended for the purpose of retaining and using sald furniture dur- 
ine the term: for which the same was lessed. 

lth. And fora third and further defense this defendant alleges and 
charges the fact to be that the agrecmment of lease mentioned im 
the complaint was an agreement of leose of an undivided one-half 
ofthe Clarendon hotel, and also for the undivided one-half part of 
the furniture and fixtures of the satd Clarendon hotel, and the 
undivided one-half part of the furniture end fixtures in the rooms 
in the Tabor Opera Plouse used and oecupied in) connection with 
and as part of the said Clarendon hotel, all of said property being 
situated in the CIty of Leadville, Lake COULTLY, (Colorado, 

And defendant alleges that upon the execution of said agreement 
of lease he took Possession of said properly known as the Clarendon 
hotel and of the said furniture and fixtures, and kept and held the 
same until the LOth dav of May, LSS, enjoving the use thereof, as 
Was contemplated in and by the said agreement of lease. 

And defendant further alleges that there was assessed and levied 
upon the whole of said furniture and property mentioned in said 
lease, as taxes for the years ISSO and ISS1, the sam of six liun- 

dred and thirty-one dollars and eighty cents; that said 
n> property, at the time sald assessment was made, was owned 

by this defendant and said plaintil jointly, each owning the 
undivided one-half of, in, and to the same; that the same was as- 
sessed to Streeter and Chapin in the name of “Streeter & Chapin” 
and said Chapin (defendant herein) paid to the treasurer of said 
Lake county, Colorado, one-half of the said taxes so assessed against 
said property, and was by the treasurer fully. discharged from all 
claims for taxes on said property for said vears of ISSO and TSS1. 

Defendant further says that he often requested the said) plaintit? 
lo pay his half of the taxes so assessed, but that the said Streeter 
refused so to do, and repeatedly declared to defendant that he never 
would in any manner pay half of said taxes, and notified defendant 
that he weuld never allow or repay him any part of said) taxes if 
said defendant should pay them ; that plaintiff made the said decla- 
ration to this detendant prior to the execution of said lease, and 
while they were in partnership of keeping said hotel, and also after 
the dissolution of said partnership and the executing of said lease 
by said plaintill. 

And defendant alleges that on, to wit, the 10th dav of May, 1882, 
one John Tavs, who was at that time the duly qualitied and acting 
treasurer of the county of Lake, in the State of Colorado, distrained 
and levied upon said Streeter’s undivided one-half part of the 
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4 furniture and fixtures of the said Clarendon hotel and of the 

furniture and fixtures in the rooms in the Tabor Opera House 
used and occupied in connection with thesaid Clarendon hotel, as here- 
inbefore described, tor the Purpose of collect ine the delinquent taxes 
due from the plaintiff as aforesaid for said property for the vears 1880 
and ISS] and the interest thereon and necessary costs of sale; and the 
said Jolin Haves, treasurer as aforesaid, dia then and there distrain, 
levy upon, and seize the undivided one-half part of the said prop- 
erty, to wit, the undivided one-half part of all the property men- 
tioned and deseribed in the said lease, except the real estate therein 
mentioned, to wit, lots numbered 10, 11,and 12, in block numbered 
l,in the Leadville Improvement Company's addition to the town 
(now city) of Leadville, and the Improvements thereon, and did then 
and there as treasurer of said Lake county advertise, in the same 
manner as constables are required to advertise by law the sale 
of personal property under execution from justices’ courts in the 
State of Colorado, that he would sell the said property, or so much 
thereof as would be hecesssary to sutisty the sum of three hundred 
and fifteen dollars and ninety cents, delinquent taxes due from the 
plaintiff? for the vears TSsQ and ISS, and interest thereon, to wit, 
sixty-six dollars and twenty-four cents, and also the necessary costs 
of sale, Upon, to wit, the 16th day of May, ISS2, at the hour of 10 

o'clock a.m. of said day, at the Clarendon hotel, upon Har- 
he rison avenue, in the city of Leadville, ino Lake county, State 

of Colorado, to the highest and best bidder, for cash. 

Defendant further alleges that afterwards and on the said 16th 
day of Mav, 1SS2, at the hour of 10 o'clock a.m. of that day, the 
said John Hays, treasurer as aforesaid, did then and there, in the 
presehee of the said property, proces d to sell the same to the highest 
and best bidder, for cash, and then and there sold the same to one 
John W. Jacque for the sum ef one hundred and six dollars, the 
said Jolin W. Jacque being the high st and best bidder for the Siihie, 
and the POSSESSION of the said undivided one-half of said property 
was then delivered by said treasurer to the said Jolin W. Jacque. 
By reason whereof this defendant was deprived of the use and enjoy- 
ment of the said undivided one-half of said property, fixtures, and 
furniture,to which he was entitled under and by virtue of suid lease. 
And defendant alleges that he has been damaged by the sale of 
said undivided one-half of said furniture and chattels so leased to 
him as aforesaid in a large sum of money, to wit, in the sam of five 
thousand dollars—money by him paid out and expended for the 
purpose of retaining and using said furniture during the term for 
which the same was leased. 
Wherefore defendant prays judgment for lis costs. 
1) (S'o"d) BELFORD & REED, 
Attorneys tor Defendant. 


STATE OF COLORADO, | 
‘ ° P SS ° 
( ounty of Lake, j 


Howard C. Chapin, being first duly sworn, on his oath deposes 
and savs that he is the defendant in the above-entitled cause; that 
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he has read the foregoing complaint and knows the contents thereof, 
and that the same is true to his own knowledge, except the matters 
and things therein stated on information and belief, and as to those 
matters and things he believes it to be true. 


Subseribed and sworn to before me this 9th day of November, 
TSS3}. 


STatTE or CoLorapo, | 
, - 8s: 
County of Lake, ) 


Wim. E. Tuge, being first duly sworn, on lis oath deposes and 
savs that he is a clerk in the office of Clinton Reed, attorney-at-law, 
In the city of Leadville, Colorado ; that he printed prom a tvpe- 
writing machine the answer that was filed in the case of James 


Streeter vs. Howard C. Chapin pending in the United States cireuit 
court at Denver and numbered No. 1528, and that the copy of said 
answer hereto attached is a true, complete duplicate copy of said 

answer, and made at the same time that said answer was 


47 made, the original and copy being made and printed at one 
and the same time, 
(Sed) WM. ELIOT HUGO. 


Subscribed and sworn to before me this 25rd day of December. 
[NOrARIAL SEAL. | (Sod) CTLAS. A. TIINCK LEY, 
Notary Public. 


Pricdorse d: Ky James Streeter 7s. lloward (’. Chapin. Answer. 
iled Dee. O1, ISS] (Sod) Madward EF. Bishop, clerk. 


Uxirep Srares of AMERICA, |. 
District of (olorads, ) eee 


I, Kdward EF, Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transeript 
and copy of the record and proceedings heretofore had and entered 
of record or filed in said court and ina certain cause lately in said 
court pending, wherein James Streeter was plaintitfiand Toward ©. 
Chapin was defendant, as fully and completely as the same still re- 
main on file or of record in my office. 

In testimony to the above [do hereunto sign my name and athx 
the seal of said court, at Denver, in said district, this second day of 
January, A. D. TSso 

[Seal United States Cireuit Court, Distriet of Colorade, | 

EDWARD FF. BISHOP, Clerk, 

By CHAS. W. BISHOP, Deputy Clerk. 


Endorsed on cover: Colorado C.C. U.S. No. 516. Toward C, 
Chapin, plaintiff in error, vx. James Streeter. Filed April 27, 1Ss5. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 516. 


HOWARD ©. CHAPIN, PLAINTIFF IN ERROR, 


V8. 


JAMES STREETER, DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLORADO. 


STATEMENT OF FACTS. 


This was an action for rent brought by Streeter against 
Chapin upon a lease dated the 31st day of October, 1881, 
on which day Streeter and Chapin were the joint owners 
of the Clarendon hotel at Leadville, and the furniture and 
fixtures and all the appurtenances relating thereto, and 
were running the same as a hotel, as tenants in common. 
The complaint was filed on the 24th day of July, 1883. 
It alleged the citizenship of Streeter in the State of Kan- 
sas, and that of Chapin in the State of Colorado. That 
upon the 31st day of October, 1881, Streeter leased and 
demised to Chapin, by an instrument in writing, the un- 
divided half of lots 10,11 and 12, in block 1, in Lead- 
ville, Colorado, and the buildings thereon situate, includ- 
ing the Clarendon hotel and all the hotel furniture 


ee ns 


therein, for thé term of two years next ensuing the first 
day of November, 1881 (folio 3), for the sum of $18,000, 
payable in installments; $853 1-3 to be paid in advance 
on the first day of each month during the first year, and 
$666 2-3 on the first day of each month during the second 
year; payments to commence on the first day of Novem- 
ber, ISS1 (folio 4). That at the expiration of the lease, 
Chapin was to yield and deliver up the undivided haif of 
the property so leased in as good order and condition as 
when received, loss by fire and unavoidable accident and 
ordinary wear excepted: that the lease also contained 
covenants to keep the premises in repair, and not to 
underlet the same nor the furniture therein er to as- 
sign the lease or any interest therein, without the 
written consent of Streeter first had and obtained. It 

ras further covenanted in the lease that if the rent was 
not paid at the times specified (folio 5), or allowed to re- 
main overdue, or if default should be made in any of the 
covenants, terms or agreements by said Chapin, it should 
be lawful for Streeter, his heirs, agents, attorneys or as- 
signs, at either his or their election, to end said term and 
enter said premises or any part thereof, with or without 
process of law, and to use such force as Was necessary to 
obtain possession of the undivided half of said premises 
and furniture. It was then provided that said Chapin 
should, at the expiration of said term, replace the furni- 
ture, including all linen, beds, bedding and the like, in 
as good condition as when received by him, save the nat- 
ural wear thereof; and it was provided that said Chapin 
should not, during said term, remove or take out of said 
hotel anv furniture, carpets, linen, beds or bedding or 
other furniture, without the written consent of said 
“treeter, unless the same shall have become destroyed or 
worn out. It was further provided that in consideration 
ot the premises said Streeter agreed that he would sell 


oe ee 


and convey unto Chapin all of his right, title and interest 


in and to said property so leased and demised, provided 

he would, within twelve months following the first day 

__ of November, 1881, pay therefor the sum of $23,000 in 

cash. If such election is made before the first day of 

January, 1882, then the further sum of $1,666 2-3, less 

any sum theretofore paid for rent before the making of 

, ’ such election, which could only be evidenced by the pay- 
ment of the $25,000. 

The declaration then averred that default was made 
in the payment of the rent due on the first of Decem- 
ber, 1882, and that default was made in the payment of 
rent in each and every month following the first day of 
December, 1882, and including the first day of July, 1883, 
and judgment was praved for each of these respective 

a sums of money with interest thereon from the date they 
4 were due until the day of the rendition of Judgment in 


the cause, together with costs of suit. (Folio 11.) 

On the tenth day of September, 1855, defendant Cha- 
pin filed his answer, which answer, on motion of plaintiff, 
was stricken from the files and a second answer was inter- 
posed (folio 28) which admitted the making of the lease 
set up in the complaint, and the peaceful enjoyment by 
Chapin of the premises until the tenth of May, 1582 
(folio 29. That upon the first of January, 15582, the 
plaintiff Streeter was indebted to the County of Lake, in 
the State of Colorado, in the sum of $4,002.50 for taxes 
assessed upon the property owned by said plaintiff for the 
vears ISSO and i881, which taxes, on the tenth day of 
May, 1882, were due and unpaid, and on said last named 
date one John Havs, the Treasurer of Lake County, dis- 


trained and levied upon the undivided half of all the 
furniture and fixtures in said Clarendon hotel for the 
purpose of colleéting the delinquent taxes due from said 
Streeter for the vears 1550 and 15581, and interest thereon 


and the necessary costs of sale; that said Hays, as Treas- 


— So 


urer, distrained and seized the undivided half of said 
property, excepting the real estate there mentioned, and 
proceeded to advertise the same for sale. (Here follows 
an averment as to the manner of advertising, on which 


no point 1s made.) 


That said Hays, Treasurer of said 


Lake County, on the sixteenth day of May, 1882, pro- 
ceeded to sell said property to the highest and best bidder 
for cash, and the same was sold to one John W. Jacque, 
he being the highest and best bidder for the same, and 
the possession of seid undivided one-half of said prop- 
erty was then, by said Hays, Treasurer as aforesaid, de- 
livered to said Jacque, by reason whereof defendant was 
deprived of the use and enjoyment of said property, fur- 
niture and fixtures, to which he was entitled under and 
by virtue of said lease (folio 31), and that defendant Cha- 
pin had been damaged by the sale of said undivided halt 


of said furniture and chattels, so leased, in the sum of 
$5,000, and in the further sum of $500, money by him 
laid out and expended for the purpose of retaining and 


using said furniture during the term for which the same 


was leased. 


And, for a third and further defense, defendant pleaded 


(folio 32) that there was assessed upon the whole of said 


furuiture and property mentioned in said lease, taxes for 
the years ISSO and 1881, the sum of $651.80, which prop- 
erty was, at that time, owned jointly by plaintiff and de- 
fendant, each owning the undivided half thereof, and the 
same was assessed to them under the name of Streeter & 
Chapin, and that Chapin paid to the Treasurer of Lake 
County one-half of the taxes so assessed against said 


property, and was, by said Treasurer, fully discharged 
from all claims for taxes on said ‘property for said years, 
1880 and 1881, and defendant avers that he requested 


plaintiff to pay his half of said taxes, but that Streeter 


pong wom 
refused so to do, and repeatedly declared that he never 
would in any manner pay the half of said taxes and no- 
tified defendant that he never would allow or repay to 
him any part of said taxes, if said defendant paid them; 
that such declarations were made by plaintiff to defend- 
ant prior to the execution of said lease and while they 
were in partnership, keeping said hotel, and also after the 
dissolution of said partnership and after the execution of 
said lease by said plaintiff (folio 53). 

Here follows an allegation as to the seizure of said per- 
sonal property by said Hays to pay said taxes so due by 
said plaintiff to said Lake County, and the advertisement 
and sale of the same to pay said taxes, and that the same 
was bid off by one John W. Jacque for the sum of $106. 
(Folio 54.) 

Then follows an allegation that defendant was damaged 
in the sum of $5,500 as money by him paid out and ex- 
pended for the purpose of retaining and using said furni- 
ture during the term for which the same was leased. 

To this answer, upon the 3d of December, 1883, plain- 
tiff filed a replication (folio 37) in which he denied all 
the material allegations therein. And further replying, 
alleged that before the making of said lease’ plaintiff and 
defendant were in partnership, owning and running said 
hotel as partners, which partnership was, upon the 31st 
day of October, 1SS1, the day the lease was executed, 
dissolved (folio 45), and that whatever taxes were assessed 
against said property, as alleged in said answer, were as- 
sessed and levied against the joint property of plaintiff 
and defendant, of which defendant was in possession as 
plaintiff's partner; denies that defendant on the 18th 
day of May, 1882, or at any other time, paid his half of 
said taxes to the Treasurer of Lake County. Plaintiff 
then alleges that defendant fraudulently induced said 
Havs to pretend to seize said property (folio 46) without 
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any real distraint, and to sell the undivided half of the 
sa.ve,and that defendant fraudulenily colluded with said 
Jacque to prevent other persons from bidding at said tax 
sale, and induced the said Jacque to bid the same off 
without his paving anything therefor; that he was bid- 
ding for the same as: defendant's trustee and = agent. 
Piaintiff then denies any taxes being due upon the 17th 
day of May, 18S2, from plaintiff and defendant to said 
Lake County. And as a further defense and replication 
plaintiff alleged that no sale of said property ever took 
place, and denies there was any taxes due from himself 
to said Lake County. 

And for a sixth and further replication to the answer 
plaintiff alleges that the agreement last mentioned in the 
complaint is the same and identical agreement sued on 
in the case of James Strecter against Howard C. Chapin, 
being case No. 1OA9 on the docket of this Court, and tried 
and adjudicated at the May term, 1883, of this Court: 
that said James Streeter, plaintiff herein, was) plaintiff, 
and said Toward C. Chapin, defendant herein, was de- 
fendant in the last mentioned action (folio 48). That 
this action is brought to recover installments of rent 
which aecrued under the provisions of said lease since 
the commencement of said former action thereon; avers 
the Clarendon hotel mentioned is the same property, 
and that the furniture therein was the same property as 
was described in case No. 1049, and that the levy, dis- 
traint, assessment and sale of said interest in said furni- 
ture and fixtures for taxes for the vears ISSO and 1881 
by said John Hays, Treasurer of said Lake County, to 
said John W. Jaeque is the same pretended assessment. 
levy, distraint and sale, and the same pretended notice 
of taxes alleged and attempted to be proved by defendant 
as a defense to said former action upon said contract of 
lease in this Court hereinbefore referred to (folio 49). 
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Upon the 8th of December, 1883, the Court made an 
order consolidating with the case just referred to, case 
No. 1328, between the same parties upon the same lease, 
because they were of a like nature and related to the 
same question, and the two cases were tried as one. The 
issues in the second case were the same as the one just 
referred to. The answer to the last case brought having 
been lost, a copy of said answer was substituted and is 
found on page 40 of the record. 

Upon the Sth of December, 1885 (folio 67), the Court 
ordered the replication to the first answer, being No. 
1278, to stand as a replication to the second, No. 1328, 
then consolidated with the first named case (folio 68). 
Whereupon, the causes so consolidated were tried before 
the Court and a jury, and plaintiff’s damages assessed at 
$7,113.40, and judgment was rendered on the verdict for 
that amount in favor of plaintiff and against defendant 
Chapin (folio 69). That judgment is here for review. 

Upon the trial plaintiff introduced testimony showing 
that plaintiff and defendant were keeping the Clarendon’ 
hotel (folio 79) in Leadville, as partners, in the years 1880 
and 1881, each owning half of the real estate, as well asa 
like interest fn the personal property, which partnership 
existed until the 31st day of October, 1881, when it was 
dissolved, and also showed the sum of $7,115.40, due as 
rent under said lease, and rested. 

Whereupon, defendant introduced evidence showing 
that plaintiff and defendant, on the first day of May, 
1SS2, were indebted to the County of Lake, for taxes as- 
sessed against them on their joint property, for the years 
1880 and 1SS1,in the sum of 8630 (folio 80). That to 
satisfy the sum of $515 of said taxes and the costs of sale, 
the Treasurer of said Lake County distrained, advertised 
and sold the undivided half of the furniture and other 
personal property in and about said hotel, owned by said 
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Streeter and Chapin jointly. The evidence also showed 
that Streeter was at the time of such distraint and sale, 
indebted to said Lake County in the sum of $452.51, for 
taxes assessed for the years 1880 and 1881, but the Court 
held that such fact would not avail defendant as a de- 
fense, for the reason that the levy and sale was not made 
on account of that tax. 

It also appeared in evidence that Jolin W. Jacque pur- 
chased the undivided half of said furniture and of all the 
personal property in and about said hotel, owned by said 
Streeter and Chapin jointly, jor the sum of $106, which 
was paid by said Jacque to said Treasurer. It likewise 
appeared from the evidence that previous to such dis- 
traint and sale, Chapin paid to the treasurer the halt of 
said S630, taxes assessed against such joint property. 
Defendant also introduced in evidence the assessment 
roll, tax list and the warrant attached thereto directing 
the Treasurer of Lake County to collect said taxes by a 
stle of the property of the persons against whom said 
taxes were assessed, which tax list and warrant were in 
due form, and authorized said Treasurer to collect by dis- 
traint and sale the taxes therein assessed. (Folio 51). 


Defendant also introduced evidence to prove that the 
Treasurer of Lake County, on the 10th day of May, 1882, 
posted in five public places in the City of Leadville, in 
sald County, to wit: one at the Merchants & Mechanics 
Bank, one on the front door of the Clarendon hotel, one 
on the front door of Charles Boetcher’s store, one at the 
Court House and one at the corner of Harrison avenue and 
Sixth street, notices of said sale, which said several notices 
remained and continued so posted until and during the 
16th day. of May, 1882, and were in words and tigures 
followmg, to wit: 


“SraTE OF COLORADO, | __ 
County of Lake. oo 
“Notice is hereby given that I, John Hays, Treasurer 
of Lake County, Colorado, by the power and authority in 
me vested, and in accordance with the laws made and 
provided for the collection of delinquent personal taxes, 
do hereby give notice that I have distrained the personal 
property of James Streeter, and will sell the same on the 
16th day of May, A. D. 1882, at 10 o’clock a. m., of said 
day, at the Clarendon hotel, Harrison avenue, in the City 
of Leadville, County of Lake and State of Colorado, to 
the highest and best bidder for cash, the following de- 
scribed personal property, or so much thereof as will be 
necessary to satisfy the sum of three hundred and fifteen 
and 90-100 dollars, delinquent taxes for the years A.D. 1880 
and ISS1, and interest to the amount of sixty-six and 
24-100 dollars, and the necessary costs of this sale, an in- 
dividual half interest in the following described property 
to wit: The furniture of 65 bedrooms in Clarendon hotel, 
consisting of beds and bedding, chairs, washstands, bureaus 
and carpets in each room; also the furniture of 32 bed- 
rooms in Tabor Opera House building, on upper floor, of 
same description as above; three billiard tables and fix- 
tures, bar and bar fixtures, one safe, one office stove, office 
chairs, one showcase; carpets on all the rooms and halls; 
a lot of glassware, crockery ware, silverware and table cut- 
lerv; kitchen range and kitchen furniture; laundry range 
and fixtures; a lot of lamps and chandeliers, and all the 
other personal property of said James Streeter in Clarendon 
hotel and Tabor Opera House; all the above described 
property being situate in the County of Lake and State 
of Colorado. 
“Dated at Leadville, this tenth day of May, A. D. 1882. 
JoHN Hayes, Treasurer. 
By P. J. Quigiey, Dep. Treas.” 
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Upon which no point was made at the trial (folio 83). 

Defendant further introduced evidence showing that 
the rental value of the undivided half of the personal 
property so sold was 8500 per month; that said defend- 
ant rented the undivided half of said) personal property 
from said Jacque at the rate of 8275 per month; that 
from the time of such sale until the rent acerued on 
Which suit was brought, the total value of the rent of the 
undivided half of said personal property amounted to the 
sum of $5,770. 

Defendant, to further maintain his defense, went upon 
the witness stand and was asked the following question : 
“State whether Mr. Streeter ever gave you any rnstruc- 
tions or directions not to pay, as a member of the firm or 
as a joint owner of this property, any portion of the taxes 
or his half of the taxes upon his one-half of the goods?” 

To the asking of which question the plaintiff, by his 
counsel, objected ; which objection was by the Court  sus- 
tained; to the sustaining of which objection, the defend- 
ant, by his counsel, then and there excepted. (Folio 85). 

Thereupon, counsel for defendant made the tollowing 
offer of proof: “The defendant here offers to prove by 
the witness on the stand that Mr. Streeter, the plaintill, 
had frequently, prior to the sale of this property for 
taxes, notified Mr. Chapin, the defendant, not to pay any 
taxes on his part of the property owned by them in com- 
mon, either real or personal, and had declared that if he 
did pay such taxes on his half of the property he would 
not allow it to him in their transactions as partners, nor 
would he pay it to him.” 

But the Court refused to allow the defendant to prove 
sald facts; to which ruling of the Court, said defendant, 
by his counsel, then and there excepted. 

And defendant further offered in evidence to maintain 
his defense, the partnership agreement between the said 
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plaintiff and defendant, entered into prior to the assess- 
ment and levy of the said taxes, and under which agree- 
ment the said plaintiff and defendant had carried on bus- 
iness up to the time of the dissolution aforesaid. The 
said agreement was offered for the purpose of getting in 
evidence the following stipulation therein contained : 

“It is understood that no improvement shall be made 
on said hotel without the concurrence of both parties ; 
and the expenses of all improvements so made, and all 
other necessary expenses in regard to the property used 
by said firm under this agreement or within the scope of 
said partnership, shall be borne equally by each party,” 

Which clause in the partnership agreement was ad- 
mitted in evidence. Whereupon the Court charged the 


jury as follows: 


“(rentlemen: We exclude the defense here on the 
ground that the sale was irregular, not made as required 
by law. There is no dispute as to the amount due upon 
the lease. The defendant was seeking to show that this 
property was sold, and bought by Mr. Jacque, to whom 
he became liable for half the rent that would be due for 
the use of the property, but as the sale was held to be ir- 
regular and void, that defense fails and the question re- 
curs upon the amount due upon the lease. The defend- 
ant is going to contest the defense interposed by him in 
the Supreme Court, so it became necessary that you 
should hear this evidence, although they had the ques- 
tion up in another case The amount claimed by the 
plaintiff is seven thousand one hundred and_ thirteen 
dollars and forty cents: we will enter your verdict for 
that amount.” 

To the giving of so much of said charge of the Court 
as excludes the defense of the defendant and declares the 
sale for taxes irregular and void, and directs a verdict 
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for the plaintiff, the defendant, by his counsel, then and 
there excepted. (lolio 86). 


ARGUMENT. 

The Court erred in excluding the proffered testimony 
of Chapin, defendant, that Streeter, the plaintiff, gave him 
instructions not to pay as a member of the firm of Cha- 
pin & Streeter, or as joint owner of the property, any por- 
tion of the taxes, or Streeter’s half of the taxes upon lis 
half of the goods. (Folio 83.) 

This question should have been allowed. The answer 
set up, as a defense, that Streeter had told Chapin if he 
paid any of his taxes on this joint property it would not 
be credited to him in their settlement. There was no 
alternative left Chapin but to allow the property to be 
sold and he could have become the purchaser hiroself, 
and, as against Streeter, obtained a good title. 

It is said in See. 15S, Freeman on Co-tenancy and Par- 
tition: “Where the purchasing co-tenant has paid his 
“taxes, and is therefore free from fault, and there is noth- 
“ing in the relation between the parties Imposing any 
“obligation on either to pay the charge upon the moiety 
“of the other, then it is difficult to assign any reason for 
“restraining the tenant, not in default, from bidding for 
“his own use at the tax sale. A payment by any of the 
“tenants relieves him from liability to loss through any 
“subsequent sale.” 

This record discloses the fact that Chapin, previous to 
the distraint and sale, had paid to the Treasurer of Lake 
County his half of the taxes due on the property (folio 
$1). To the asking of this question plaintiff objected 
generally. Which objection was sustained. 

The second error assigned involves the same principle 
as the first, that is: 
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The Court below erred in refusing to admit the 
following testimony: (folio 584). Defendant offers to 
prove by the witness Chapin, then on the stand, that 
Streeter. the plaintiff, had frequently, prior to the sale of 
this property for taxes, notified Chapin, defendant, not to 
pay any taxes on his part of the property owned by them 
in common, either real or personal, and had declared that 
if he did pay such taxes on his half of the property 
he would not allow it to him in their transactions as part- 
ners, nor would he pay it to him. The rejection of this 
proot was duly excepted to. It should have been re- 
ceived upon the most obvious principles. What was 
Chapin’s remedy, after receiving this notice from Streeter? 
If Chapin had paid the money and sought reimbursement 
Streeter could have defeated him by proving this notice 
forbidding the payment of this money for his use. Cha- 
pin, therefore, did the only thing left for him to do, viz: 
to allow the officers to seize and sell the property. 

In Paige vs. Webster, S Mich., 263, at page 265, the 
Court declares the rule that one tenant in common may 
pav his own aliquot part, and then if the property is sold 
he may buy his co-tenant’s interest. All that need be 
shown in this case is that the sale was lawful as between 
Streeter and Chapin. To the same point is Burler vs. 
Butler, 15 Mich., 202, at page 500. 


Braker vs. Devereaux et al., 8 Paige, 519. 


This Court in Renkendorff vs. Taylor’s lessee, 4 Peters, 
361, at page 362, announces the same doctrine, where a 
lot is owned by two tenants in common and one pays his 
taxes, the interest of the other may be sold for the balance. 

The Court below also erred in instructing the jury that 
the defense was excluded on the ground that the sale was 


irregular, not made as required by law, and was void 
(folio 86). It is a little difticult to understand what the 
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Court means by this language. Every illegal sale may 
well be claimed to be irregular, but every irregular sale 
is net by anv means iliegal. ‘The assessment roll, tax 
list and) warrant attached directing the Treasurer to col- 
lect the taxes (folio Sl) were in due form and authorized 
sald ‘Treasurer to collect by distraint and sale, 

Sec, ZSSS_ of the (reneral Statutes of the State of Colo- 
rado, provides: ° When the Treasurer distrains goods he 
“mav keep them at the expense of the owner, and shall 
“sive notice of the time of their sale within five days 
“after the day of the taking, in the manner Constables 
“are required to give notice of the sale of personal prop- 
“erty on exectition: and the time of the sale shall not be 
“more than ten days from the dav of the taking; but he 
“may adjourn the sale from time to time for a period not 
“exceeding ten days, and shall adjourn when there are 
“no bidders; and in case of an wudjournment he shall put 
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up a notice thereof at the place of sale. Any surplus re- 
‘maining above the taxes, charges for keeping and fees 
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for sale. shall be returned to the owner: and the 
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Treasurer shall, on demand, render an account in writ- 
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Ing of the sale and charges.” 


Section LOTO, of the General Statutes of the State of 


Colorado, provides: “Every Constable to whom an exe 
“eution shall be delivered, shall endorse on the back of 
“the same an exact memorandum of the day and hour 
“when the same shall have come to his hands, and shall 
“immediately proveed to levy the same, endorsing also 
“on the back of the execution the date of such levy, and 
“making an exact inventory of the property on which 
“the same shall have been levied; and shall appoint a 
“day and hour for the sale of such property, giving ten 
“days previous notice of such sale by advertisement, In 
“writing, to be posted up at three publie places in the 
“County: and on the day so appointed the said Consta- 
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“ble shall sell the property so levied on, or so much 
“thereof as may be necessary to pay the debt, interest 


“and costs, to the highest bidder.” 


The notice is set out in full and no objection appears 
in the records to its form, or its sufficieney or to the man- 
ner in which it was posted. The record shows it was 
posted in five public places. Under the law it need not 
have beeu posted in but three public places. The man- 
ner in which Constables make sale is by posting notices 
in three public places. This officer posted notices in five 
public places. The statute permitted the Treasurer to 
keep the property five days before advertising it, but in 
this instance he advertised it one day longer than was 
necessary and made the sale within the ten days pre- 
scribed by statute. 

The proof tendered and rejected by the Court was 
strictly within the issues as made by the parties and 
tended directly to prove the material defense in the ae- 
tion. The fact is the Court ruled that one tenant in 
common was compelled to pay the taxes assessed against 
his co-tenant upon the common property, and could not 
suffer the delinquent tax payer's interest to be sold, which 
is not law. 

When this case is reached, plaintiff in error desires to 
submit it upon this brief without cral argument. 

For the errors above specified the judgment should be 
reversed. 

Respectfully submitted, 
L. C. ROCKWELL, 


Attorney for Plaintiff in Error. 


HOWARD C. CHAPIN, PLAINTIFF IN 


JOSEPHINE F.STREETER, Exceutrisx of Lames Streeter, 
Deceased, DEFENDANT IN ERROR. 


IN EKKOR 10 THE CIRCUIT COURT 


FOR THE DISTRICT OF COLORADO, 


Arouvest ovr Derexnpantr tx Error. 


SUPREME COURT OF THE UNITED STATES. 


CCOTOCBSBER TER Dé, 1667. 


No. 


HOWARD C. CHAPIN, PLAINTIFF IN ERROR, 


ws. 


JOSEPHINE F.STREETER, Exccutrix of James Strecter, 
Deceased, DEFENDANT IN ERROR. 


IN ERKOR TO THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE DISTRICT OF COLORADO, 


ARGUMENT OF DEFENDANT /N ERROR. 


Streeter and Chapin. the original parties to the record, 
were partners in the hotel business, owning jointly the fur- 
iture and other personal property used in connection with 
that business, and being also joint owners of the hotel build- 
ing, such co-partnership continuing through the years 1880 
and 1881,and up to November Ist, 1881, when Streeter 
leased to Chapin the undivided one-half of the building and 


furniture therein. The personal property of the firm was 


assessed for taxation in the firm name of Streeter & Chapin 
in the years 1880 and 1881. The record recites that on 
the first day ot May, 1882, plaintiff and defendant were 
indebted to the County for taxes assessed against their joint 
personal property above mentioned, for the years 1880 and 
1881, in the sum of $630; and that to satisfy the sum of 
$315. of such taxes, the treasurer distrained, advertised and 
sold the undivided one-half of such personal property; that 
previous to such distraint and sale Chapin had paid one- 
half of the taxes assessed against such joint property; that 
the sale was made on May 16th, 1882, to one Jacque for 
$106. Upon this sale the defense below was based. The 
plaintiff below having died pending the writ of error here, 
is executrix has been substituted as defendant in error. 
“The property of a partnership shall be listed for tax- 
ation by a partner.” Gen Laws Colo., 1877, sec. 2246. 
“Every assessor shall assess all personal property in his 
county on the first day af May in cach year. Any person 
required to list property in behalf of another shall do so in 
the same county in which he would be required to list it if 
it were his own; but he must list it separately from his 
own, naming the person or estate to whom it belongs.”’ 
Gen. Laws Colo., sec. 2250. | 
“All taxes levied or assessed upon personal property of 
any kind whatsoever shall be and remain a perpetual lien 
upon the property so levied upon, until the whole amount of 
such taa ts paid; and if such tax shall not be paid on or 
before the first day of January next succeeding such levy» 


it is hereby made the duty of the county treasurer to 
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collect the same by distress and sale of any of the personal 
property so taxed, or of any other property of the person 
assessed.” J/did. sec. 2337. 


In this case the person assessed was the firm of Streeter 
& Chapin, and the property assessed for taxation, the joint 
property of the firm, 


The statute confers no authority upon the treasurer to 
release any portion of the property assessed from the lien 
imposed upon it until the whole amount of taxes shall be 
paid; nor does it authorize him to determine the equities 
of partners or joint owners, and receive any less portion of 
the tax than the whole in discharge of one partner, and 
proceed against the moicty of the other partner in the com- 
mon property for the remainder of the tax. The statute is 
summary and rigorous and must be strictly complied with. 


Cooley on Taxation, 441-443, 2d Edition. 


The firm, and not the individual members, is to be con- 
sidered the owner of its property for the purposes of the 
statute. 

Stockwell vs, Brewer, 59 Maine, 286; 
Frost vs. Parker, 54 N. J. Law, 71. 


The payment made by Chapin could only have the effect 
of reducing the amount of the joint indebtedness, and conse- 
quently of the tax lien on the joint property. The property 
of the firm was still held in common, and whatever equity 
might have resulted in his favor as against Streeter, by 
reason of such payment, could only be considered and 
adjusted in procecdings to wind up the partnership and 
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divide what remained of the firm assets, after the payment 


of the firm debts. 


In Eberstein vs. Oswald, 47 Mich., 254, it was held that 
the sale of an undivided interest in the estate of a deceased 
person by virtue of an order of the probate court, for the 
payment of debts, was void. In the opinion it is said: 

“The only reason for selling less than the whole interest 
is that which is assigned by the executor in his. petition 
for a license to scil, namely, that three of the heirs have 
since the death of the testator paid their share of the 
debts, while the other three have not. In our opinion the 
statute providing for the settlement of the estates of 
deceased persons and the sale of the real estate thereof by 
virtue of an order of the probate court for the payment of 
the debts of the deceased, does not authorize or justify a 
sale of an undivided interest or the interest of some of the 
heirs. The statute authorizes the sale of the whole,or of such 
parts of the real estate as may be necessary. These provisions 
do not authorize or contemplate the sale of an undivided 
interest in the estate, in case it is unnecessary to sell the 
Whole. Whatever part or parcel of the estate is to be 
sold, it must be the entire interest which the deceased had 
therein—the interest of the estate as a whole—that must 
be sold, In like manner the statute providing for the sale 
of mortgaged premises in chancery authorizes a_ sale 
thereof. But under this provision the uniform practice, 
without a single exception, we believe, has been to sell the 
entire interest of the mortgagor in that portion of the 


premises sold. These statutes do not contemplate a 
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carving up of estates and sales of undivided interests less 


> 
Vw than the whole title therein; and the machinery of the 
., probate court, ample though it is, is mot adequate to the 
settlement of equities among heirs, and enforcing contribu- 

» tion between them in this way.” 
“, It ts said, in Freeman on Void Judicial Sales, section, 36, 
that sales of a different or a less interest than that of which 
\o the judgment debtor was seized, have, in several cases, been 
adjudged to be void. “The only substantial ground,” says 
the author, “for their justification is that the officers charged 
With the seizure and sale of property were not intended to 
be given the power to carve a complete and perfect title 
4 into distinct estates or interests, thereby making the subject- 
matter of the sale less inviting to purchasers, and probably 

ty 


leading to a needless sacrifice.” 
See, Gordon vs. Lewis, 38 Maine, 210; 


Brown vs. Clifford. | Sumner, 525. 


I:xecution upon a judgment against partners or joint 


debtors may be executed either on their joint property, er 


on the separate property of one of them, er both on their 


joint and on their separate properties, 


Ewell's Lindley on Partnership, p. 515. 


It is believed that there is no authority and can be no 


justification for a levy on, and sale of, the interest of one of 


the partners or joint debtors in the joint property. 


Where it is in the power of an officer, charged with the 


execution of process against chattels, to levy upon the 


entirety of such property, it would seem to be contrary to 
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the plainest principles of justice to permit the sale of-an 
undivided interest. By such a method of procedure, sev- 
eral and successive levies might be made on the same 
chattels for the same debt, and the whole sacrificed by 
sales of undivided interests therein; for it needs no argu- 
ment to demonstrate the fact that an undivided interest in a 
horse, or bed, or chair, could not be sold tothe same relative 


advantage as the entire chattel. 


Besides, a partner has no definite or specific interest in 
any part of the firm property, Ilis interest has been defined 
as “his proportion of the partnership assets after they have 
been all realized and converted into money and all the 
debts and liabilities have been paid and discharged.” 


Ewell’s Lindley on Partnership, p. 661. 


And, while such interest has been considered, of neces- 
sity, liable for his private debts, there would seem to be 
little justification in law or common sense for its sale for 
the debts of the firm, when the officer might sell the prop- 


erty, or so much as might be necessary, 7” sfeeve. 


In this case the duty of the treasurer was plain. The 
property belonged to the firm of Streeter & Chapin and was 
so assessed, Under the statutes of Colorado, a partnership 
is considered as a distinct entity for the purposes of assess- 
ment and collection of taxes on firm property. No judgment 
is rendered against the firm or its members, but the treas- 
urer is authorized to collect the tax summarily by seizure 
of any of the property assessed, or any other personal 


property of the person assessed, In this case the treasurer 
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did neither. In his rotice of sale he declared: that he had 
distrained the personal property of James Streeter, to-wit, 
the one-half of the joint property assessed, This appears 
to have been a plain deviation from the authority conferred. 
No severance of the interests of the members of the firm 
Was ever made or attempted. The property was stil held 
in common, and as such, impressed with the lien for taxes 
and hable to seizure for their payment. No authority is 
conferred to seize the separate property of a partner for the 
firm tax, nor was the property attempted to be sold in this 


case In any sense separate property. 


“Any of the property assessed” can not be construed to 
mean an undivided portion of the whole, or the equitabic 
interest of one member of the partnership to share in the 
surplus which might remain after the settlement of the firm 
affairs and payment of partnership debts, of which these very 
taxes were a part, The inevitable tendency of such a pro- 
ceeding to cause oppression and the wanton and unnecssary 
sacrifice of property could not be better illustrated than by 
the case in hand, where the share of one member of a firm 
in property worth several thousand dollars is alleged to 
have been sold for a sum so ridiculously small as to shock 
the moral sensibilities of all, at the mere caprice of a tax 
collector, or, more probably, from a much worse motive ; 
and this, by virtue of proceedings, ¢x parte in character, with- 
out personal notice or demand of payment, so far as the indi- 
vidual whose interest is claimed to have been forfeited is con- 
cerned, or opportunity for redmption. To sanction such a 


perversion of statutory authority wouid be to open the door 
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to fraud and improper -practices, more numerous than the 


evils set free by the il-omened Pandora. 

The cases cited by counsel for plaintiff in errer seem to 
have no possible bearing on the question presented. There 
seems to be no analogy between the sale of lands of tenants 
In common for taxes and the distraint of joint personal 
property for taxes assessed against a partnership, so far as 
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the question presented is concerned. Mor -over it is, to say 

the least, very doubtful whether a sale of an undivided 

interest in’ lands, based upon an assessment of the entire 

estate could be, under any circumstances, upheld, in the 

absence of express statute authority for such a proceeding. 
See, Cooley on Taxation, p. 493, 2d Edition; 
Roberts vs. Chan Tin Pen, 23 Cali., 2359; 
Cragin vs. Henry, go Iowa, 158. 

This view is strenethened by the fact that the statutcs of 
very many of the states provide, that where lands held by 
tenants in common are taxed by an entire assessment, 
one or more of such owners may pay the taxes tor his of 
their undivided part or parts, particularly designating the 
part or parts for which payment is made, and the undivided 
remainder of such lands may be sold for the balance of 
taxes unpaid. Such a statute has existed in Michigan for 
many years. In Butler vs. Porter, no question was made as 
to the fewer to sell the undivided ‘part in dispute. The 
only question was as to the right of the other co-tenant to 
purchase. If the decision in that case is to be considered 
as affirming the right to scll such undivided interest with- 


out eXpress authority so to do, it seems strange that it 


' 
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should have been overlooked by the learned author of the 
work on taxation above cited. In Ronkendor ff vs. Tarlr's 


lessees, the respective moieties were assessed separately. 


But it seems fruitless to pursue this particular inquiry fur- 
ther. A tenant in common of realty ts only liable individ- 
ually for his proportion of the entire tax. A firm, and each 
partner jointly with all the others, is liable for the firm tax 
and every part of it. This is said to be true in general, 
where the tax is assessed against personal property belong- 
ing to several joint owners. 


Meyers vs. Dubuque Co., 49 Iowa, 193. 


For many purposes a finn is a distinct Concern and 
possesses a sort of individuality. The assets are held ina 
sort of community, but the partners do not hold as commen 
tenants or joint tenants. The property is distinctly sepa- 
rated from that belonging to the individual members and it 
constitutes an identical and entire interest. The law mikes 
distinctions between debtors and creditors ot the firm, and 
debtors and creditors of the persons composing the firm. 
It is just the same as though the firm were a natural person 
and acted personaily. Taxes may be imposed on a firm in 
the firm name. : 

Hubbarston &c. Co. vs. Covert, 35. Mich , 260 

The dissolution of a firm by the act of the partners dies 
not immediately terminate its existence for all purposes 
It still subsists and continues for the purpose of closing up 
its concerns. Such dissolution does not exempt the firm 


property from taxation; it does not work a division or 


separation of the property so that the share of each partner 
can be taxed to him, but it continues to be the property of 
the firm. The firm, for the purposes of taxation, continues 
to exist until its affairs are wound up, or until the firm 
Prope rty 1S disposed of, 

Oliver vs. Lynn, 105 Mass., 1.43. 

It scems only necessary to appeal te the elementary 
principles governine the partnership relation, the nature 
and obligation of firm debts, and the Ie sal status of the 
firm property and the interests ef individual partners 
therein, to vindicate the action of the Circuit Court in 
excluding the defense offered. 

It appears from the evidence brought up in the bill of 
exceptions that the taxes were due and unpaid on May Ist, 
IS82, and that the sale was made on May 16th, 1882. It 
is not clearly stated that the distraint was made on the 
former date, although that might be inferred from its being 
mentioned in that connection. At all events it docs not 
appear from the evidence that the distraint was made 
within ten days of the day of sale. The section of the statute 
cited on page 14 of plaintiff's argument requires that “the 
time of the sale shall not be more than ten days from the 
day of the taking.” 

Phe detention of the property for a longer time than the 
specificd ten days renders the treasurer a trespasser @6 
veto, and sale made after that time is void, 

Brackett vs. Vining, 40 Maine, 356; 
Pierce vs, Benjamin, 14 Pickering, 336; 


Noves vs. Haverhill, 11 Cushing, 338. 


\ 
f 
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This is only corollary to the proposition that the statu- 
tory authority must be strictly pursued. The sale within 
the ten days being a condition precedent to the authority 
of the treasurer to make it, it devolved upon the defendant 
below to show compliance with the statutory requirement. 

Ronkendorff vs. Taylor's iessees, cited ; 
Borden vs. Reed, 6 Peters, 328. 

Counsel for plaintiff in error having requested that the 
case be submitted upon written argument, the defendant in 
error unites in the request, and respectfully begs leave to 


submit the case on her benalf 2oon this brief. 
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Union Mutual Life lus. Co. vs, Waters. 


CITATION, 


The United States of Amervea to Klecta L. Waters, 

(rie cling 

You are hereby cited and admonished to be and 
appear at a Supreme Court of the United States, to 
he holden at Washington on the second Monday of 
October next, pursuant to a Writ of Error, filed in 
the Clerk's Office of the Circuit Court of the United 
States for the Eastern Division of the Northern 
Distriet of Ohio, wherein The Union Mutual Life 
Insurance Company, of Maine, is Plaintiff in error, 
and you are Defendant in error. to show cause, if 
anv there be. why the judgment rendered against 
the said Plaintiff in error, as in the said writ of 
error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in 
that behalf. 


Witness the Honorable Martin Welker, District 
Judge of the U. S. for the Northern District of 
Ohio, sitting in the Cireuit Court this 12th day of 
March. in the year of our Lord one thousand eight 
hundred and eighty-five. 

: M. WELKER, 
Dist. Judqu (SS. for the N. D0. 


lowiow NMiastital Life lis. (y. rms, Wouters. 


RETURN ON CITATION, 


NORTHERN Distrier or Onto. t | 
SS, 
\ 


Qn the 1th day 
of May. ISso. at Cleveland, Ohio, [delivered to the 
Within named Eleeta L. Waters a true and duly 
certified copy of the within eitation, 

WEF. Goopseprep, 0. OS. Marshall. 
By oun Oneun. Deputy. 
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UNITED STATES UF AMERICA, SS 


~—<ii~e 
THE PRESIDENT OF THE UNTPED STATES, 
Th bhie Hlonovahi the Suadye S of the C‘irendl C'ourt of 


lhe United States for the Northern District of Ohio- 


loustern Division Chrocting: 


Because in the record and proceedings, as also in 
the rendition of the judgment of a plea whieh is in 
the said Cirenit Court. before vou.the Judges thereof 
between Electa L. Waters and the Union Mutual 
Life Insuranee Company of Maine, a manifest 
error hath happened, to the great damage of 
the said The Union Mutual Life Insurance 
Company as by its complaint appears. We 
being willing that error if anv bath been, 
should he duly corrected, and full and ~peedy 
justice done to the parties aforesaid in this behalf, 
do command vou, if judgment be therein given, that 
then under vour seal. distinetly and openly. vou 
send the record and proceedings aforesaid, with all 
things coneerning the same, tothe Supreme Court 
of the United States. together with this writ, so 
that vou have the same at Washington on tie 
second Monday of October next.in the said Supreme 
Court. to be then and there held, that the record 


‘ london Mulual Lash lis. ('v. rs, Wouters. 


and proceedings aforesaid being inspeeted, the said 


Supreme Court may cause further to be done therein 
to correet that error, what of right, and aecording 
to the luws and customs of the United States, 
should be done, 

Witness the Honorable Morrison R. Waite, 
Chief Justice of the said Supreme Court, 
the 26th dav of February in the year of 
our Lord one thousand eight hundred 
and eiehty-tive. 


ALGUSTUS J. RICKS. 
Clerk of the C‘arcurt Court of the United 
States. for the Nor. Dist. of Ohio. 


Vnion Mutual Life lus. Co. rs. Waters. 
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od RETURN ON WRIT OF ERROR. 
( UNITED STATES OF AMERICA. 


KASTERN Division OF 
NortHers Disericr or One. | 
' I. Augustus J. Rieks. Clerk of the Crrenit Court 
% of the United States, within and for said Distriet, 
‘ do hereby certify. that. in obedience to the eom- 
j mand of the within Writ of Error, the Court has 
¢ duly searched the record and proceedings of the 
said Court in the cause aforesaid, and now herewith 
t transmit to the Supreme Court of the United 
* States a full and complete transeript thereof, 
In witness whereof [| have hereunto set 
mv hand and affined the seal of said 
Circuit Court. at office. in the city” of 
ISEAL. | Cleveland, this first dav of April A.D. 
ISS5. 


Avoustus |. Riexs, Clerk. 


4° Beit remembered that heretofore, to wit:on 
the 20th day of December, A.D. ISSi. there 

was filed in the Clerk's office of the Cirenit Court of 
the United States for the Northern district of Ohio, 
Eastern Division, the following petition viz: 


11) Union sdutual Lite fas. Cores. li vsteas, 


PETITION. 
(geecer Cover or THe UNITED NTATES, / 
Norruern Disrricer or Onto. Easrernx Diviston, 4 


ELACTA L. WATERS, 


Plaintiff, 
om” Civil Aetion 
THE UNION MUTUAL LIFE Bi. 
INSURANCE COMPANY, | Money Only, 


Oi MAINE, 
Detendand. 


And now comes the plamtiff Eleeta L. Waters, 
Whois aeitizen of the State of Ohio. and a resident 
of the Northern District and Kastern Division there- 
of, and complains of the defendant. The Union Mu- 
tual Life Tisurance Company, Which Is a corpora- 
tion duly organized under the laws of the State of 
Maine, anda eitizen of the last named State. for 
that heretofore, on the 50th dav of June, ISS. she 
was the wife of one Alfred... Waters then in) full 
life but sinee deceased. ‘That on said 30th day of 
June. ISStoat Cleveland tn said State of Ohio. in 
consideration of the appleation of the poliev of 
Insurance andof the payment by said Alfred, 
Waters to defendant of the premium of one hun- 
dred and fiftv-nine dollars and forty cents to be 
evidenced hy the recerpyt of the Company, and of 
the payment of the like sum to be made = at 
the office of the defendant on or before the 15th 

day of June in every vear during the con- 

9 tinuance of the pohey the defendant by its 

President and = Seeretary duly authorized 


lnwion Mutual Life lis. ('o. mS, Waters. 1] 


thereto made its poliey in’ writing upon the life of 
the said Alfred.}. Waters forthe benefit of plaintiff, 
in case she should survive him, of which the follow- 
Ing is a copy. 

“Union Mutual Life Insurance Company of Maine, 
Amount of Policy $4.000; Age at issue 46: Premium 
$159.40: Pohev number, 7,364. In consideration of 
the application for this poliev of insurance whieh 
is hereby referred to and made a part of this con- 
tract and of each of the statements made thereim. 
Which, whether written by his own hand or not 
every person accepting or wequlring anny Interest in 
this contract hereby adopts as hisown, admits to be 
material and warrants to be full and true, and to 
be the only statements upon which this contract ts 
made. and in further consideration of the payment 
of the sum of one hundred and tiftv-nine dol- 
lars and forty cents at the home oftice of the Com- 
panv at the date hereof, to he evidenced by the re- 
ceipt of the Company andof the payment of the 
hike sum to be made at the said office on or before 
the loth day of June in every vear during the con- 
tinnance of this contract. does promise Alfred J, 
Waters of Cleveland in the State of Ohio. to pay to 
sald Alfred J. Waters the <um of four thousand dol- 
lars (anv indebtedness to the company on account 
of this contract to be first deducted therefrom) at 
the office of the Company in Augusta, Maine, on the 
loth dav of June in the vear nineteen hundred 
and twenty. or if the said Alfred J.) Waters shall 
die before that time to pay said sum within ninety 
days after notice, and the hereinafter required 
proofs of death shall have been furnished to the 
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Company at its said office, to Eleeta L. Waters, his 
wife. if she survive him, if not. then to his exeeu- 
tors, aciministrators or assigns, upon the following 

conditions: First, [fany statement made in 


6 theapplieation for this poliey be in any re-. 


spect untrue, the consideration of this contract 
shall be deemed to have failed, and the Company 
shall be without lability under it. Seeowd, TE any 
promi or installment ofa premium on this polley 
shall not be paid when due.the consideration of this 
contract shall be deemed to have failed, and the 
Conmpany shall be released from lability except as 
heremafter provided, and the only evidence of pav- 
mentshall be the reeeipt of the Company stgned by 
the President or Secretary, Third, Uf the said per- 
son upon whose death this policy matures shall die 
In consequence of a duel: or of the violation of law, 
ov by disease, violence, or accident brought about 
by intoxieation, orshall impair bis health by nar- 
eotic or aleohole stimulants, or shall have deiirium 
tremens, or if without the written consent of the 
Company signed by tle President or Seeretary 
thereof, he shall pass or remain bevond the limits 
of residence or travel, orshall personally engage in 
any of the oecupations oremplovments which are 
specified on the back of this) poliey, the Company 
shall be released from all lability on aeeount of 
this ecoutraet. Fowrth, It is hereby declared and 
avreed that the self destruction of the person 
whether voluntary or involuntary, and whether he 
be sane or Insane at the time isnot a risk assumed 
by the Company in this contract, but in every such 
ease the Company will upon demand made, and the 
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surrender of this polieyv, accompanied with satisfae- 
tory proofs of such death within ninety days after 
its occurrence pay the net reserve upon it held by 
the Company at the beginning of the yearin which 
death occurs, caleulated by the combined experi- 
ence table of mortality. with interest at the rate of 
four per cent. premium, first dedueting therefrom 
anv indebtedness which shall have aecrued = to 
the Company on account of this contract. 

@ Fifth, The contract with the parties hereto 

is completely set forth in this pohiey and the 
application therefor taken togetherand none of. its 
terms can be modified nor any forfeiture under it 


‘waived except by an agreement in writing, signed 


by the President or Secretary of the Company, whose 
authority for this purpose will not be delegated; 
andit is further declared and agreed that in case 
the obligation of the Company under this contract 
he defeated by the failure of any of the considera- 
tions or by the violation of any of the covenants 
or conditions recited or referred to herein. all pay- 
ments which shall have been made to the Company 
on account of this contract shall be forfeited tothe 
Company. Sirth, The proofs of death by which 
this contract matures shall be furnished to the 
Company within one vear after sueh death and 
shall contain full and true answers under oath to 
the questions in the Company's blanks for proofs of 
death. relating to the life. health and death of the 
person in question, and shall include (1) a_ state- 
ment of the extent and character of each and every 
claimant’s interest in the policy; (2) The statement 
of the physician or physicians, if more than one, 
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who attended the deceased during liis last illness, or 
within a year previous; (5) The statement of a_re- 
sponsible householder acquainted with the deceased; 
(4) The statement of the Undertaker. [Tf any of 
these statements be omitted, the necessity of the 
omission must be established and further proofs 
satisfactory to the Company must be furnished: nor 
shall any sit against the company under this con- 
tract be brought. or action commenced after one 
year from the time when the right of action aec- 
erues, and if any sueh suit or action be brought 
after that time. the lapse of time shall be conclusive 
evidence against the clam. Sercath, The provisions 
and requirements printed by the Comany 
S upon the back of this policy are hereby re- 
ferred toand accepted as part of this contract 

as fully as if they weve receipted at length over the 
signatures hereto affixed. 

ln witness whereof, the said Union Mutual Life 
Insurance Company has caused this policy to be 
signed by its President and Secretary, at its office, 
in the city of Augusta, the thirtieth day of June, 
A. D. ISSI. 

Joun E, DeWrrt. President, 
J.P. CARPENTER, Scevctary, 


And Plaintiff further savs that on the 25th day 
of August. A. D. ISS. the said Alfred J. Waters 
died in the city of Cleveland aforesaid. and = that 
up to the time of his death, all premiums accrued 
or due upon said pohey had been and were duly 
paid, and that the said Plaintiff and the said Alfred 
J. Waters have each duly and fully performed all 
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of the conditions of said poliey of insurance on 


chi her part and on the part of the said Alfred J. 
wip Waters. to be done and performed, and that the 
said Alfred J. Waters did in his lifetime observe 
Ww and keep all those conditions and provisions, which 
_— are -— express conditions and agreements 
therein. That the said Plaintiff. more than ninety 
vr davs before the commencement of this action, to 
wit, on the 3th day of September, A. D. ISS]. at 
wy the Home Office of said Defendant, in the City of 


Augusta, State of Maine. gave to said Defendant 
due notice, and proofs of death of the said A. J. 
Waters, required under said policy as aforesaid, and 
duly demanded payment of the aforesaid sum of 
Four Thousand Dollars. which said Defendant 
refused to pay, and no part of same has been paid, 
and the said Defendant is indebted to Plaintiff 
thereon in the sum of Four Thousand Dollars, with 
interest thereon, from said 13th day of September, 
ISSL, for which she asks judgment. 


WiILLEY. SHERMAN & Hoyt. 
Plaintiff's Atlorneys. 


9 NortHers District or Onto, } 
SS. 


Electa L. Waters 
heing sworn, says she is Plaintiff in’ the fore- 
going action, and that the statements contained in 
the above petition are true, as she believes. 


ELectA L. Waters. 
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Subseribed and sworn to before me the 19th day 
of December, ISS. . 
(‘HARLES BALFOUR, 
CoS. Condr N. DO. 
(oS. Crrecit Court. 
NorRTHERN District oF Onto, \ 


KLECTA L. WATERS, 
Plaintiff, 
—- 7S, 

THE UNION MUTUAL LIFE — Precipe. 
INSURANCE COMPANY OF | 
MAINE, | 

Defendant. 


To the Clerk: 

Issue summons in the above cause, returnable 
according to law. Amount claimed, $4,000.00, with 
interest from September 15th, [SSI 

WiLLeEY, Suerman & Hoyt, 
Plaintiff's Attorneys. 


And afterwards, to wit: On the 20th day of 
December, A.D. ISS1. the following summons was 
issued out of the Clerk's office of said Court, being 
in the words and flgures following, to wit: 


nion Mutual Life lus. (lo. Us, Walters. 


SUMMONS: 


THe Unirep States or America, } 
, > SS, 
NORTHERN Districr oF On. — § 


The President 
of the United States of America, to the Marshal of 
the Northern Distriet of Ohio, Greeting: You are 
hereby commanded to notify the Union Mutual 
Life Insurance Company of Maine, that it has been 
sued by Eleeta L. Waters in the Cireuit Court of 

the United States, within and fer the said 

1) Distriet, and that unless it answers by the 

2ist day of January, A.D. ISs2, the petition 

of the said Plaintiff against it tiled in the Clerk's 

office of said Court. at Cleveland, in said District, 

such petition will be taken as true, and judgment 

will be rendered accordingly. You will make due 

return of this summons on the 2d day of January, 
4 A. I). iSs2. 


’ 


7 Witness, The Honorable Morrison R. Waite, 
: Chief Justice of the United States, this 
{ 20th day of December, A.D. ISS], and in 
wy |SEAL.. | the 106th year of the Independence of 
és the United States of America. 
é ) A. J. Ricks, Clerk. 
’ By O ©. Bearry, Deputy Clerk. . 


*~ 


-Returnable 2d Monday after issued. Answer by 
3d Saturday after return day. 
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And afterwards, to wit: On the 23d day of Decem- 
ber, A.D. ISSI, the following return was made on 
said SUMMONS, VIZ: 


NoRTHERN District OF Onto, | me 


On the 23d day of 
"December, 1SS1, | made due service of this writ at 
Cleveland, Ohio, on the within named, The Union 
Mutual Life Insurance Company, of Maine, by 
delivering to John O. Winship, Managing Agent 
thereof, a true and duly certified copy of this writ. 

W. EF. Gioopspeep, U.S. Marshal. 

By Joun OpELL, Deputy. 


(Endorsed.) Summons. Amount claimed, $4,- 
000,00, with interest from September 13th, 1851. 
Returnable January 2d, 1SS2. 
Rule for Answer January 21st, 1SS2. 
Returned and filed December 23d, 1SS1. 
A. J. Ricks, Clerk. 
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lI CONTINUANCE, 


And afterwards, to wit: On the 29th day of 


December, being a day of the October Term, A. D. 
ISS1, of said Court, this cause was continued to the 
next term of said Court. 

And afterwards, to wit: On the 4th day of 
March, A. D. 1882, the folicwing Answer was filed 
in said cause, in said Court, viz: 


() lyin Miatual Lite Ins. ('v. es, Mousers. 


ANSWER. 


IN ris Crrevir Court or THE UNITED | 
STATES, FOR THE NORTHERN 
District oF Onto, EASTERN Division. 


ELECTA Lo. WATERS, 
Plaintiff, 
Us. 
THE UNION MUTUAL LIFE INSUR- 
ANCE COMPANY, 


Answer. 


Defendant. 


And now comes the said Defendant, The Union 
Mutual Life Insurance Company, and for. its 
answer to the Plaintiff's petition filed herein, says : 
First, That, heretofore, to wit: On the 16th day of 
June, ISSI. an instrument in writing, purporting to 
be a poliey of insurance on the life of one Alfred 
J. Waters, was made by this Defendant in the City 
of Augusta, State of Maine, and which instrument 
in writing is the same as referred to in the petition 
herein ; but this Defendant denies that the alleged 
copy of said instrument, as set out in the petition, 
is a correct or true copy thereof. That the said 
instrument contained among other things, terms 
and conditions, as follows: “In consideration of 
the application for this policy of insurance, which 
hereby referred to, and made a part of this con- 
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tract, and of each of the statements made therein, 
7 which, whether written by his own hand or 
12 not, every person accepting or acquiring any 
interest in this contract, hereby adopts as his 

own, admits to be material , and warrants to be full 
and true, and to be the only statements upon which 
this contract is made. And in further consider- 
ation of the payment of the sum of One Hundred 
and Kiftv-nine Dollars and Forty Cents, at the 
Home Office of the Company at the date hereof, 
to be evidenced by the reveipt of the Company, 
and of the payment of a like sum to be made at 
the said office, on or before the 15th day of June in 
every year during the continuance of this contract, 
does promise Alfred J. Waters, of Cleveland, tn the 
State of Ohio, to pay to said Alfred J. Waters, the 
sumof Four Thousand Dollars (any indebtedness 
to the Company on account of this contract to be 
tirst deducted therefrom) at the oftice of the Com- 
pany at Augusta, Maine, on the 15th day of June, 
in the year Nineteen Hundred and Twenty ; or if 
said Alfred J. Waters shall die before that time, to 
pay said sum within ninety days after notice and 
the hereinafter required proofs of death shall have 
been furnished to the Company at its said office, to 
Electa L. Waters, his wife, if she survive him, if 
not, then to his executors, administrators or 
assigns,” and among which conditions are the fol- 
lowing: “Second, Ifany premium, or installment 
of a premium on this policy, shall not be paid when 
due, the consideration of this contract shall be 
deemed to have failed, and the Company shall be 
released from lability. /7/7+, The contract between 
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Give name and residence of your usual medical 
adviser. ‘lo which is answered to the question 
marked A, ‘Twelve years ago.” To the question 
marked B, ‘Typhoid fever.’ To the question marked 
C,*Dr. Rt. P. Brown, Cleveland, 0.; and to the ques- 
tion marked |), ‘Have none.’ 15. Is there anything 
to vour knowleage or belief in your physical condi- 
tion, family, or personal history, or habits, tending 
to shorten your life. which is not distinctly set 
forth above?) To which is answered, ‘No. And 
in said application, said Alfred J. Waters declared 
that he bad read the said questions and written 
answers, and that the answers as written were cor- 
rect and true, and he thereby for himself and for 
all others who may in any event have or claim 
any interest in the insurance thereby applied for, 
did request and authorize any physician or surgeon 
having any knowledge or information, acquired 
professionally or otherwise, touching the matters 
therein referred to, mentioned or involved, 

ld to disclose the same fully at any time, at the 
instance of said Company, thereby waiving 

any privilege connected therewith. And it is 
declared and agreed in said application as follows : 
“And it is hereby declared and agreed : That all the 
statements and answers to the printed questions, 
written upon forms A and b, which, together with 
this declaration and agreement, constitute an appli- 
cation to the Union Mutual Life Insurance Com- 
pany, of Maine, for an insurance upon the life of 
Alfred J. Waters, are offered to the said Company 
as a consideration of the contract applied for; each 
of which statements and answers, whether written 
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by his own hand or not, every person accepting or 
acquiring any interest in the policy hereby applied 
for, adopts as his own, admits to be material, and 
warrants to be full, complete and true, and to be 
the only statements given to the Company in reply 
to its inguiries, and upon which, should the insur- 
ance applied for be granted, the Company’s contract 
will be founded. And this application is submitted 
to said Company with the following express cov- 
enants and agreemerts: first, That it will con- 
stitute no contract of insurance until a policy shall 
first have been issued and delivered by the said 
Company, and the first premium thereon actually 
paid during the continuance of the life proposed 
for insurance in the same condition of health as 
described in the application. Second, That if the 
insurance applied for be granted by the Company, 
the policy, if accepted, will be accepted subject to 
all the conditions and stipulations contained in the 
policy, and that in particular no insurance shall be 
claimed to be thereby granted against death by 
self-destruction, nor shall any insurance thereby 
granted remain in force after health shall have 
been impaired by narcotic or alcoholic stimulants. 
And that the entire contract contained in said 
policy and this application taken together 

16 shal) be construed and interpreted as a whole, 
and in each of its parts and obligations, 
according to the charter of the said Company, and 
the laws of the State of Maine, the place of the 
contract being expressly agreed to be the Home 
Office of the said Company, in the City of Augusta, 
in the State of Maine. 
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That the said questions and answers herein 
above set out are contained in Form B. of said ap- 
plication. And this Defendant says that the a 
answers to the third question as above set out are 4 
vntrue in this, that thesaid Alfred J. Waters was 
not then in good health , and did not usually have a 
good health, that the said Alfred J. Waters was 
then afflicted with disease of the liver and billious 
troubles and had been so afflicted fora long time prior 
thereto. Thatthe said answer to the 9th question | 
as above set out, is not full, complete nor true; that ‘| 
the said Alfred J. Waters has had a disease of the ig 
liver and billious troubles, which was an illness not 
mentioned in questions 5,6, 7 or 8 of said applica- 
tion. That the said answers tothe 12th question 8 
as set out above are not full, compiete nor true in f 
this, that during the three years prior to the time 
of making said application the said Alfred J. Waters — 
had a: various times consulted and had been treated : 
by a physician for an illness, to wit: For disease of y 
the liver and billious trouble, and further that in \ 
March, 1551, he had consulted a physician and had ’ 
been treated by a physician fora cold. That during 
the three years prior to, and at the time of the 
making of said application,the said Alfred J. Waters 
had a usual medical adviser. That the said answer 
to the 15th question as above set out is untrue in j 
this. That the said Alfred J, Waters had been ad- I 
vised by his physician, and knew that he hada dis- 
ease of the liver and billious troubles, whereby de- 
fendant says that the consideration of said alleged 

contract has failed, and that it is without lability 
under it. 
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- 17 Third, And for a third defense therein, this a | 
defendant refers to each and all of the alle- - y, 
gations contained in the first and second defenses 

and makes them a part hereof, as fully and com- 

. pletely as though written at length herein. And 
.- further says that the said answers given to said 
3rd, Ith, 12th and 15th questions as set out in the 
said second defense were willfully false, and were 33 
| fraudulently made, and that they are material, and 7 
| induced the Company to issue the policy, and but 
for such answers the policy would not have been 

issued, and moreover that the agent or Company 
“4 had no knowledge of the falsity or fraud of such 
answer. Wherefore the consideration of the said 

WN alleged contract has failed, and this Defendant is : 
without liability under it a 


says that it is true that it is a corporation organized 
under the laws and is a citizen of the State of Maine 
and it denies each and every other statement and 
’ allegation contained in said petition. Wherefore 
this defendant asks to be dismissed with its costs. 
Tue Usion Mutvat Lire Insurance ComMPAaNy. 
By E. K. Witcox, Its Atty. 


} | Fourth: And for a fourth defense this defendant a 
Q 


STATE OF OHIO, on 
q . s | SS. 
CUYAHOGA COUNTY. 


E. K. Wilcox being duly sworn says that he is the 
attorney of the Union Mutual Life Insurance Com- 
pany Corporation under and by virtue of the laws 
of the State of Maine. That the statements and 
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allegations contained in its foregoing. answer are 
true as he verily belives, 
EE. K. Witcox. 


Sworn to before me and subscribed in my 
presence by said E. K. Wilcox this 4th 

[Seau.| day of March, A. D., 1882. 
W. F. Carr, Notary Public. 


18 And afterwards, to wit: on the 2Ist day of 
_ April A. D. 1882, the following reply was 
filed in said cause in said Court, viz: 
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REPLY. 


Unitep States Crrevit Court 
NortTHerN District or Onto. | 


ELECTA L. WATERS, 


—— 


Reply. 


THE UNION MUTUAL LIFE 
INSURANCE COMPANY. 


And now comes the plaintiff, and for reply to 
the answer of the defendant filed hereinsays: That 
she denies the truth of each and every allegation in 
said answer contained not admitted by the aver- 
ments in said petition or this reply. 

Second: And further replying, this plaintiff denies 
that said premium was not paid, and avers that the 
defendant through its agent in consideration of the 
acceptance by said Alfred J. Waters of said policy 
after the same was executed, agreed with him that 
said premium should be paid on or before Septem- 
ber 1, 1SS1, and that said policy was thereupon ac- 
cepted by said Alfred J. Waters: That prior to 
said last named date said Alfred J. Waters paid 
said premium by his promisory note to said Com- 
pany Defendant; which was accepted by Defendant 
and a receipt in full forsaid premium signed by the 
President and Secretary of Defendant was delivered 
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to said Alfred J. Waters and Plaintiff denies each 
and every other allegation in said answer contained 
not admitted by the averments of this reply or said 
petition. 
Third; And further replying this Piaintiff mak- 
lug all the averments contained in its reply 
19 socondly above stated, a part’ hereof says 
thacafier es: note had been de'ive‘ed and 
accepted aud said receipt had been given. ° ‘ter 
tue death of said Alfred J. Waters and ; said 
note became due, said note was sent to p.wintiff by 
defendant without explanation and afterwards to 
wit: On the 28th day of August, ISSI, and } 
to said September. ISS], this Plaintif Le 
dered to defendant the full amount of :a.a pre- 
mium in lawful money, whieh tender Defendant 
recognized as a complete tender of said prem'im 
but refused to aecept the same, and this Pia iff 
has ever since been and is now ready and willing to 
pay the same to Defendant. And Plaintiff denies 
each and every other allegation in said answer con- 
tained not admitted by the averments in this reply 
or said petition. 
Wherefore Plaintiff asks Judgment against De- 
fendant as in her petition prayed for. 
Exvecta L. Waters, 
By Winey, Suerman € Hoyt, 
Her Attorneys. 


SS. 


NortTHeErRN District oF Onto, 


Electa L. Waters being duly sworn says she is 
plaintiff herein and that the allegations contained 
in the foregoing reply are true as she believes. 

Execta L. Waters. 
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Subscribed and sworn to before me this 20th 
[szaL.] day of April, A. D. ISS2. 
Wa. K. Kipe., Notary Public. 


And afterwards, to-wit: on the 26th dav of April 
A. D. 1882, the following motion was filed in said 
cause in said court, viz: 
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MOTION TO STRIKE OUT FROM REPLY. 


Circuit Court OF THE UNITED STATES 
NorRTHERN District oF Ouro Eastern DIvIsion. 


20 > 
ELECTA L. WATERS 


—— »Motion No. 4102. 
THE UNION MUTUAL LIFE 


INSURANCE COMPANY. 


And now comes the Defendant and moves the 
Court to strike out from the Plaintiff's reply all 
after the word “Second” on or about the 7th line of 
the first page thereof, also to strike out from the 
Plaintiff's reply all after the word “Third,” on or 
about the 27th line of said reply, upon the grounds 
that said matter is redundant and inconsistant 
with the averments of the Petition. 

THe Union Mutau Lire INsuRANCE COMPANY 
By E. K. Wiicox, Its Att'y. 
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BRIEF. 
’ The Plaintiff can recover only on the cause of ac- 
4 tion stated in his petition. It is not the province 
mf of a reply to ivivoduce vew causes of action. This 
can be done only by amevdweut of the petition. 
> See Durbin vs, Fisk—16 U.S. 533—According to the 
petition, payment is a condition precedent and 
without an allegation of performance, or equiva- 
lent, in the petition a demurrer thereto would be 
7 « sustained. 

The petition in this case pleads payment, and, so 
fs far as this allegation is concerned the answer is a 
| Denial. This perfeets the issue upon that question. 
Hence in so far as {.e reply cou/d be construed to : 
6 plead payment ic is redundant, and in so far as the 
reply pleads Tender, it is inconsistent with the pe- 
tition. The Plaintiff must elect to stand upon one 
ground or the other and must declare that election 
in his Petition. The defendant does not object to 
the first part of Plaintiffs reply, which contains 
simply a denial. But says that tn so far as the 
Second and Third part coutain a denial it is 
91 redundant and in so far as they contain aver- 
ments of payment or Tender they are repug- 

nant to and inconsistent with the Petition. 

KE. K. Witcox, Atty. for Deft. 


= 


| 


a —_ 


And afterwards, to wit: on Tuesday the 19th day 
of September, A. D., 1882, being a day of the April 
Term A. D., 1SS2, of said Court, the following pro- 
ceedings were had in said cause in said Court, viz: 
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MOTION DISALLOWED. 


ELECTA L. WATERS, | rs 


gine No. 4102. ri. 
THE UNION MUTUAL LIFE) J 
INSURANCE COMPANY, 


This day come the parties. and come on for hear- 
ing the Defendant's motion to strike from the Plain- 
tills Reply allafter the word “Second,” on or about 


the seventh line of the first page thereof. Also, to 
strike out all after the word “Third.” on or about \ 

the twenty-seventh line of said Reply, and the same iy 

was argued by Counsel, and thereupon, upon con- _. 


sideration tt is ordered that said motion be disal- 
lowed. 


- 
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TRIAL OF CASE. 


And afterwards, to wit: on the 7th day of No- 
vember A. D., 1882, and on each of the days follow- 
ing as named hereafter, and each of them being 
days of the October Term, A. D. 1832, of said Court, 
proceedings were had in this cause. Honorable 
Martin Welker, District Judge presiding, as herein- 
after set forth under the dates respectively, viz: 


Tuesday, November 7th, ISS2. 
J? 


This day come the parties by their respective at- 
torneys, and a jury being called cometo wit: 

22. Benjamin Sears, C. M. Aten, Darius Walcot, 
John Murray, Robert Carran, Joseph Biggs, 

A. A. Pond, Thomas J. Monnett, Enos Moreland, 
Caleb S. Butts, John E. Coe and Peter Numsen, who 
being accepted were duly empannelled, sworn and 
aftirmed to welt and truly try the issues joined be- 
tween the parties, testimony was heard on_ behalf 
of the Plaintiff, but not closed, when the further 
trial of this case was postponed until to-morrow. 


Wednesday, November Sth. 
e 
This day again come the parties by their attor- 
neys, and come also the jury heretofore empanelled, 
sworn and affirmed herein, and the trial of this 
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¢ 

@ 

) 

| cause proceeded, the Plaintiff's testimony was ¢ 
| closed, and testimony was offered on behalf of the : 
| Defendant, but was not closed when the hour for + 
: adjournment arrived, and further trial of this case 
Was continued until to-morrow. ? 


Thursday, November Ith. 


This day again come the parties by their attor- 
neys, and come also the jury heretore empanelled, 
sworn and aftirmed herein,and the trial of this cause 
proceeded, the testimony was closed and the argu- ¢ 
ments of counsel were begun but not coneluded, 
when the further trial of this cause was continued ia 
until to-morrow. 


_ 
Friday, November 10th, | ? 


This day again come the parties, and come also 
the jury heretofore empanelled, sworn and aftirmed 
herein, and the trial of this cause proceeded, 

23 the arguments of counsel were continued but 
not concluded, when the further trial of this 


» 
.* a 
ease was postponed until to-morrow. 
Saturday, November 11th. 


This day again come the parties by their attor- 
neys, and come also the jury heretofore empanelied, 
sworn and aflirmed herein, and the trial of this 
case proceeded, the arguments of counsel were con- 
tined but not concluded, and the further trial of 
this case was postponed until Monday morning 
next. ' 


~ 
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VERDICT. 
Monday, November 13th. 


This day again come the parties by their attor- 
neys, and come also the jury heretofore empanelled, 
sworn and affirmed herein, and the trial of this case 
proceeded, the arguments of counsel were closed 
and the jury having received their instructions 
from the Court, retired to deliberate in charge of 
the Marshall, and after atime come again into 
Court and for verdict say: “Wethe Jury in this 
case being duly empanelled and sworn do find for 
the Plaintiff and we do assess hev damages to the 
sum of four thousand and twenty-eight and 16-100 
dollars. 

Tuomas J. Monnett, Foreman. 


And afterwards, to wit: on the 14th day of No- 
vember, A. D. 1882, the following motion was filed 
in said cause in said Court, viz: 


Union Mutual Life Ins. Co. vs. Waters. 


MOTION FOR NEW TRIAL. 
IN THE Crrecir Court or THE UNITED 


STATES. NORTHERN 
Districror Ono, Eastern Diviston, 


) 24 i 
5 

| ELECTA L. WATERS, > . 
Plaintiff 4 


—_ is 


: 
| + Motion. . 
: UNION MUTUAL LIFE : i 
a 
\y 


INSURANCE COMPANY, 
: | 
Defendant. } 


| And now comes the Defendant, Union Mutual hs 
i 
| Life Insurance Company, and moves the Court to 

set aside the verdict returned by the Jury in the 


above entitled case, and grant it a new trial upon 
the grounds and for the reasons following, to wit : 
Ist. That the verdict of the Jury is not sustained - 
by sufficient evidence. 
2d. That the verdict of the Jury is against the 
weight of the evidence. 
3d. That the verdict of the Jury is contrary to 
law. 
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—_ © 4th. That the Court erred in admitting evidence 

J offered by the Plaintiff, and objected to by the 
> Defendant and excepted to at the time. 

oth That the Court erred in rejecting evidence 

> offered by the Defendant, and to which the Defend- 


ant excepted at the time. m4 
r 6th. That the Court erred in its charge to the < 
Jury, to which the Defendant excepted at the ¥ 
» time. 
7th. For error of law occuring at the trial, and . 
i by the Defendant excepted to at the time. a 
4 KE. K. Wincox anp Newson SayYLer, a 
mu Attorneys for Defendant. 
4 


Oe ee ene 
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CONTINUANCE. 


And afterwards, to wit: On the 2Sth day of Feb- 
ruary, being a day of the February Term, A. D. 
1883, of said Court, this cause was continued to the 
next term of said Court. 

And afterwards, to wit: On the I7¢th day of 

April, it being a day of the April Term, A. D. 

25 1SS3, of said Court, Honorable John Baxter, 

Cireuit Judge, and Honorable Martin Wel- 
ker, District Judge, presiding, the following pro- 
ceedings were had, viz: 


Union Mutual Life Ins. Co. vs. Waters. 


MOTION ALLOWED. 
ELECTA L. WATERS 4 
—vs.— 


THE UNION MUTUAL : 
LIFE INSURANCE COM- | 


PANY. J 


This day come the parties by their Counsel, and 
come on to be heard the Defendant's motion to set 
aside the verdict heretofore rendered in this case, 
and for a new trial, and the same was argued by 
Counsel, and thereupon upon consideration it is 
ordered that said motion be allowed, and that the 
verdict heretofore rendered in this case at the Octo- 
ber Term, A. D. 1882, of this Court, be set aside, 
and a new trial be allowed. 

And afterwards, to wit: On the 24th day of 
April, A. D. 1883, the following motion was filed in 
said cause in said Court, viz: 


ep AO Me ne es me ee ae ae a 


| 
; 


* 
4 
; 
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MOTION TO CONSOLIDATE. 
In rok UNITED STATES CIRCUIT | 
CourT, NORTHERN DIstRIcT > 4 
or Onto, KASTERN Diviston. 4 
BLECTA Lo WATERS 


ms, ‘ 


THE UNION MUTUAL }Motion No. 4102. 


| LIPE INSURANCE COM. | s 
' ’ 

| PANY OF MAINE. | id 
And now eomes the Defendant and moves the 

/ , ° : ; r 

: Court to consolidate this action with cause No. 4 


4103, now pending in this Court between the same 
parties, Plaintiff and Defendant. 
Tne Union Mutuan Lire INsuraNce COMPANY, 
, By kK. WK. Witcox, [fs Atforney. 


26 We hereby acknowledge notice of the 
filing and pendeney of the foregoing motion. 
WiILLEY: SHERMAN AND Hoyt, 
April 24th, [SS3. Attorneys for Plamntiff. 


And afterwards, to wit: On Friday the 4th day 
of May, being a day of the April Term, A. D. 1SS3, 
of said Court, the Honorable Martin Welker, Dis- 
trict Judge, presiding, the following proceedings 
were had in said cause, viz : 
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MOTION ALLOWED. 


—S.— 


ELECTA L, WATERS 
| 


THE UNION MUTUAL +}No., 4102. 


LIFE INSURANCE COM- | 


PANY. J 


This day come the parties by their Counsel, and 
this cause come on to be heard upon the motions 
of the Defendant to consolidate this case with case 
No. 4103 between the same parties, and was argued 
by Counsel, and thereupon it was ordered that this 
case be consolidated with said ease No. 4103, and 
the two cases be proceeded with hereafter as one 
ease, and be tried as one case. 


NO. 4103. 


Be it remembered that heretofore, to wit; On 
the 20th day of December, A. D. 1881, the following 
Petition was filed in the Clerk’s office of the Circuit 
Court of the United States for the Eastern Division 
of the Northern District of Ohio, which Petition is 
in the words and figures following, to wit: 


iinet 


itl meeeete ee ae 
a ae 


—~ 
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‘ 
“# 


#. 


PETITION, 


° [fn rue Crreurr CourT OF THE UNITED | 
STATES FOR THE NORTHERN 
District ov Onto, EASTERN Division. { 


~ 


> bd 


af 


| ELECTA L. WATERS,  ) 


. >.. 
al 


Plaintiff, 


Renee aot 


THE UNION MUTAL LIFE | Petition for 


> 


INSURANCE COMPANY | Money Only. i 
OF MAINE, 


Defendant. ) 


And now comes the Plaintiff. Eleeta L. Waters, 
who is a citizen of the State of Ohio, and a resi- 
| dent of the Northern District and Eastern Division 
| of Ohio,’ and complains of the Defendant, The 
| Union Mutual Life Insurance Company, a corpor- 
i ation duly organized under the laws, and a citizen 
| of the State of Maine, for that heretofore, to wit: | 
| On the I6th day of June, ISS], she was the wife of r 
| one Alfred J. Waters, then in full life, but since 


—< 
; <= | 


| deceased ; that on said last named day, at Cleve- 
| land, in said State of Ohio, in consideration of the 
application for the policy of insurance and the 
payment by the said Alfred J. Waters to the De- 


— 
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ba} 


fendant of the premium of One Hundred and 
minety-nine 25-100 Dollars, to be evidenced by the 
receipt of the Defendant, and of the payment of 
the like sum to be made at the office of the Defend- 
ant on or before the lth day of -lune in every year 
during the continuance of the policy, the Defend- 
ant by its President and Seeretary duly authorized 
thereto, made its policy in writing upon the life of 
the said Alfred J. Waters for the benetit of the 
Plaintiff, in ease she should survive him, of which 
the following is a copy: 


| ‘!> See “~g 


-—_ sv 


“Union Mutual Life Insurance Company of 
Maine. Amount of policy, $5,000, Age at issue, 
46. Premium, $199.25. Policy number, 73,549. 2 
@ - In consideration of the application for this policy ¢ 

of insurance, which is hereby referred to and made ‘ 
a part of this contract, and of each of the statements , 

‘ made therein, which, whether written by his own 
a hand or not, every person accepting or acquiring 

any interest in this contract hereby adopts 

25 as his own, admits to be material and 

warrants to be full and true, and to be the 

only statements upon which this contract is made ; 
and in further consideration of the payment of the 
sum of one hundred and ninety-nine doilars and 
twenty-tive cents at the home office of the Com- 
7" pany at the date hereof, to be evidenced by the re- 
ceipt of the Company and of the payment of a 

like sum to be made at the said office on or before 

' the 15th day of June in every vear during the con- 
tinuance of this contract, does promise Alfred J. 
Waters of Cleveland in the State of Ohio, to pay to ae 


— 
; <= . 
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said Alfred J. Waters the sum of five thousand dol- 
lars (any indebtedness to the company on account 
of this contract to be first deducted therefrom) at 
the office of the Company in Augusta, Maine, on the 
l5th diay of June in the year nineteen hundred 
and twenty, or if the said Alfred J. Waters shall 
die before that time to pay said sum within ninety 
days after notice, and the hereinafter required 
proofs of death shall have been furnished to said 
Company at its said office, to Klecta L. Waters, his 
wife, if she survive him, if not, then to) his exeeu- 
tors, administrators or assigns, upon the following 
conditions: 


Mivsts [Panay statement mate in the appheation 
for this policy be in any respeet untrue, the con- 
sideration of this contract shall be deemed to have 
failed, andthe company shall be without liability 
under if, 

Second, TE any premium, or iustallment of a pre- 
miun. on this poliey shall not be paid when due the 
consideration of this contract shall be deemed to 
have faile land the Company shall be released from 
liability except as hereinafter provided, and the 
only evidence of payment shall be the receipt of 
the Company signed by the President or Seere- 
tary. 

Third: Uf the said person upon whose death this 
policy matures shall die in consequence of a duel or 

of the violation of law, or by disease, vio- 

29 lence oraccident brought about by intoxica- 

tion, or shall impair his health by nareoties 
or alcoholic stimulants; or shall have delirium tre- 
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mens, or if, without the written consent of the Com- 
pany signed by the President or Secretary thereof, 
he shall pass or remain beyond the limits of resi- 
dence and travel, or shall personally engage in any 
of the occupations or employments which are speci- 
tied on the back of this poliey, the company shall 
be released from all liability on aeecount of this 
contract, 

Fourth, Itis hereby declared and agreed that the 
self destruction of the person whether voluntary or 
involuntary and whether he be sane orinsane at the 
time, is not arisk assumed by the Company inthis 
contract, but in every such ease the Company will 
upon demand made, and the surrender of this policy 
accompanied with satisfactory proofs of such death 
Within ninety days afterits occurrence pay the net 
reserve upon it, held by the Company at the begin- 
ning of the year in which death oecurs caleulated 
hy the combined experience table of mortality with 
interest at the rate of four per cent. per annum, 
first deducting therefrom any indebtedness which 
shall have accrued to the Company on account of 
this contract. 


Fifth: The contract between the parties hereto 
is completely set forth in this policy, and the appli- 
cation therefor taken together, and none of its terms 
can be modified, nor any forfeiture under it waived, 
except by an agreement in writing signed by the 
President or Secretary of the Company, whose au- 
thority for this purpose will not be delegated, and 
it is further declared and agreed that in case the 
obligation of the Company under this contract be 
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defeated by the failure of any of the considerations 
or by the violation of any of the ecovenauts or con- 
ditions recited or referred to herein, all payments 


which shall have been made to the Company on 


account of this contract shall be forfeited to 


0) the company. 


Sirth: The proofs of the death by which this 


eontract matures shall be furnished to the Com- 
pany within one year after such death, and shall 
contain full and true answers under oath to 


the questions in the Company's blanks for proofs of 


death. relating to the life. health and death of the 
person in question, and shall inelude (1) a state- 
ment of the extent and charaeter of each and every 
claimant’s interestin the poliey; (2) The statement 
of the physician or physicians, 1f more than one, 
who attended the deceased during his last illness, or 
within a year previous; (8) The statement of a re- 
sponsible househoider acquainted with the deceased; 


(4) ‘The statement of the Undertaker. 


If any of 


these statements be omitted, the necessity of the 
omission must be established and further proofs 
satisfactory to the Compauy must be furnished; nor 
shall any suit against the company under this eon- 
tract be brought, or action .commenced after one 
year from the time when the right of action ac- 
crues, and if any such suit or action be brought 
after that time. the lapse of time shall be conclusive 


evidence against the elaim. 


Seventh, The provisions and requirements printed 
by the Company upon the back of this poliey are 


hereby referred toand accepted as part of this con- 
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tract as fully as if they were recited at length 
over the signatures hereto affixed. 

In witness whereof, the said Union Mutual Life 
Insurance Company has caused this policy to be 
signed by its President and Secretary, at its office, 
in the city of Augusta, the sixteenth day of June, 
A. D. ISS1. 

* Joun E. DeWitt, President. 

J. P. CARPENTER, Secretary. 


And Plaintiff further says that on the 25th day 
of August, A. D. ISS, the said Alfred J. Waters 
died in the city of Cleveland aforesaid, and that 

up to the time of his death, all premiums 

31 accrued or due upon said policy had been 

and were duly paid, and that the said Plain- 
tiff and the said Alfred J. Waters have each duly 
and fully performed all of the conditions of said 
policy of insurance on her part and on the part of 
the said Alfred J. Waters, to be done and performed, 
and that the said Alfred J. Waters did in his life-time 
observe and keep all of those conditions and pro- 
visions, which are express conditions and agreements 
therein. That the said Plaintiff, more than ninety 
days before the commencement of this action, to 
wit, on the 13th day of September, A. D. 1SS1. at 
the Home Office of said Defendant, in the City of 
Augusta, State of Maine, gave to said Defendant 
due notice, and proofs of death of the said Alfred J. 
Waters, required under said policy as aforesaid, and 
duly demanded payment of the aforesaid sum of 
Five Thousand Dollars, which said Defendant 
refused to pay, and no part of same has been paid, 
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and the said Defendant is indebted thereon to the 
Plaintiff in the sum of Five Thousand Dollars, with 
interest thereon, from said 13th day of September, 
ISS1, for which she asks Judgment. 


“e. 
<= 


WiILLEY, SHERMAN & Hoyt, 


Plaintiff’s Attorneys. 


al 


9 Norruern District or Onto, | .. 
cs 
Electa L. Waters 
being sworn, says she is Plaintiff herein and that 
the allegations contained in the foregoing petition 
are true, as she believes. 


- 


— 


ELEcTA L. WaATERs. 


4 * 


Subseribed and sworn to before me this 19th day 
of December, ISSI. : 
CHARLES BALFouR, 

U.S. Comr N, DO. 
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U.S. Crrevit Court. / 
NORTHERN District oF Onno, | 


ELECTA L. WATERS, 
Plaintiff, 
—rs.— 
THE UNION MUTUAL LIFE > Precipe. 
INSURANCE COMPANY OF 
MAINE, . 


ae 


Defendant. 


$2 PRECTIPE, 


To the Clerk: 

Issue summons in the above cause, returnable 
according to law. Amount claimed, $5,000, with 
interest from September 15th ISS1. 

WiLLeY, SuermMan €& Hoyt, 
Plaintiff's Attorneys. 


And afterwards, to wit: On the 20th day of 
December, A. D. ISS1, the following summons was 
issued from the Clerk’s oftiee of said Court, in the 
above entitled cause, viz : 


SUMMONS: 


Tue Unitep STATES OF AMERICA, / __ 
Nortuern District or Onto. (> 
The President 
of the United States of America, to the Marshal of 
the Northern District of Ohio, Greeting: You are 
hereby commanded to notify the Union Mutual 
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Life Insurance Company of Maine, that it has been 
sued by Eleeta L. Waters in the Cireuit Court of 
the United States, within and for thesaid Distriet, 
ead that unless it answers by the 2ist day of Jan- 
unary, A.D ISs2, the petition of the said Poamtiff 
aviinst it filed in the Clerk's office of said Court. at 
Cleveland. ino said) District. such petitcom will be 
taken as true, and judginent will be roodered ae- 
cordingly. You will niake due rp be! this sume 
mons on the 2d day of January. A. dD. iss2 


Witness, The Tlonorable Morrison Rh. Waite, 
Chief Justice of the United States, this 
20th dav of December, ALD. ISST. and in 
[SEAL.| the 06th vear of the Independence of 
the United States of Aimerica. 
A. Jd. Rieks, Clerk. 
By OL C. Bearry, Deputy Clerk. 


Returnable 21 Monday after issued. Answer by 
dd Saturday after return divy. 


And afterwards, to wit: On the 23d day of De- 
33 cember, A. D. ISSI, said summons was filed 
with the following return endorsed thereon, 

VIZ: 


NORTHERN District oF Onto, | 


oo, 


On the 25d day of 
December, ISS1, | made due service of this writ at 


Cleveland, Ohio, on the within named, The Union 


Mutual Life Insurance Company, of Maine, by 
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delivering to John O. Winship, Managing Agent 
thereof, a true and duly certified copy of this writ. 
W. F. Goopsprrerp, U. S. Marshal. 
By Joun OpELL, Deputy. 


(Endorsed.) Summons. Amount claimed, $5,- 
QU0,00, with interest from September 13th, 1581. 
Returnable January 2d, 1SS2. 
Rule for Answer January 21st, 1SS2. 
Returned and tiled December 23d, 1SS1. 
A. J. Riexs, Clerk. 


CONTINUANCE. 


And afterwards, to wit: On the 29th day of 
December, being a day of the October Term, A. D. 
ISSl, of said Court, this cause was continued to the 
next term of said Court. 

And afterwards, to wit: On the 4th day of 
Mareh, A. D. 1882, the following Answer was filed 
in said cause, in said Court, viz: 
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I | rf 
7 ANSWER. . 4. * 
i IN THE Crrevrr Court OF THE UNITED | 

it STATES, FOR THE NORTHERN 

i District oF Onto, Mastrern Diviston, f 

| , vy ag r TIVE VIPs 

ELECTA lL. WATERS, 

ee 

H Plaintiff, 


—zs.—— 

TH UNLON MUPTUAL LIFE INSUR- 
‘ ANCE COMPANY, 

! | Defendant. 


' Answer. 


n-ne Jin A Ba Bo 


| And now comes the said Deofentant, The Unioa 
| ) Mataal Life Insurance Company, and for } 

$4 its answer to the Piaintiif’s petition tiled 

herein, says: | 

First, That, heretofore, to wit: On the 16th day 
of June, ISS1, an instrument in writing. purporting 
to be a policy of insurance on the life of one Alfred 
J. Waters, was made by this Defendant in the City 
of Auvusta, State of Maine, and which instrument jw 
in Writing is the same as referred toin the petition 
herein; but this Defendant denies that the alleged 
copy of sail instrument, as set out in the petition, 


is a correct or true copy thereof. That the said _- 
instrument contained among other things, terms ! 
and conditions, as follows: “In consideration of | 4 


tho application for this policy of insuranee, which 
is hereby referred to, and made a part of this 
contract, and of each of the statements made 
therein, which, whether written by his own hand 
or not, every person accepting or acquiring any 
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interest in this contract, hereby adopts as his own, 
wlmits to be material, and warrants to be full 
and true, and to ba the only statements upon which 
this contract is made. And in further consider- 
ution of the payment of the sum of One Hundred 
and Ninty-nine Dollars and Twenty-five Cents, at 
the Home Office of the Company at the date hereof, 
to be evidensed by the receipt of the Company, 
and of the payment of alike sum to be made at 
the said office, on or before the L5th day of June in 
every year during the continuance of this contract, 
does promise Alfred J. Waters, of Cleveland, in the 
State of Ohio, to pay to said Alfred J. Waters, the 
sum of Five Thousand Dollars (any indebtedness 
to the Company on account of this contract to be 
tirst deducted therefrom) at the oflice of the Com- 
pany in Augusta, Maine, on the 15th day of June, 
in the year Nineteen Hundred and Twenty; or 
if said Alfred J. Waters shall die before that 
time, to pay said sum within ninety days after 

notice and the hereinafter required proofs 

35 of death shall have been furnished to the 

Company at its said office, to Electa L. 
Waters, his wife, if she survive him, if not, then 
to his executors, administrators or assigns,” 

And among which conditions are the following : 
“Second, If any premium, or installment of a 
premium on this policy, shall not be paid when 
due, the consideration of this contract shall be 
deemed to have failed, and the Company shall be 
released from liability. Fifth, The contract between 
the parties hereto is completely set forth in this 
policy,and the application therefor taken together, 
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and none of its terms ean be modified, nor any for- 
feiture under it waived, except by an agreement in 
writing, signed by the President or Secretary of 
the Company, whose authority for this purpose will 
not be delegated. Seventh, the provisions and 
requirements printed by the Company upon the 
back of this policy are hereby referred to and 
accepted as part of this contract as fully as if they 
were recited at length over the signatures hereto 
affixed.” 

That among the provisions and requirements so 
printed on the back of said policy is the following: 
“All premiums are due at the office of the Company, 
in the City of Augusta, at the date named in the 
policy.” 

That in the said application referred to im said 
policy as above set oat, and which is hereby made 
apart of this contract, it is among other things 
covenanted and agreed that the said application 
wili constitute no contract of Insurance until a pol- 
icv shall tirst have been issued and delivered by said 
Company, and the first premium thereon actually 
paid during the continuance of the life proposed 
for insurance in the same condition of health as 
described in the application. And that the entire 
contract contained in the said policy and this appli- 
cation taken together, shall be construed and inter- 

preted as a whole.” But this Defendant says 

36 ©6that the said policy was not issued or deliv- 

ered by the said Company, and that the first 
premium thereon was not actually paid during the 
continuance of the life proposed for insurance. And 
it denies that they issued said policy or delivered 
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the same to the said Alfred J. Waters or Electa L. 
Waters, or to any one for them, or either of them, 
or that the first premium, or any premium thereon, 
was paid by said Alfred J. Waters, or Eleeta L. 
Waters, or by any one for them, or either of them. 
Wherefore this Defendant says that the said 
application for insurance, and the said alleged pol- 
icy, never became a contract of insurance. f And 
Defendant says that if the said Plaintiff, or said 
Alfred J. Waters ever obtained the possession of 
said policy, or of the receipt for the first premium, 
such possession was obtained through fraud, 
and that neither of said parties is, or was 
ever entitled to the possession of the same. 
Second, And for a second defense, the Defendant 
refers to the allegations contained in_ the first 
defense herein, and makes them a part of this 
defense as fully as though written herein at length, 
and further says: That among other things con- 
tained in the said application are the following ques- 
tions and answers, viz: “3A. Are you now in good 
health? B. Do you usually have good health? To 
which is answered to the question marked A, 
‘Yes. and to the question marked B, ‘Yes.’ 
9. Have youever had any illness not mentioned in 
questions Nos. 5, 6,7 and S? > If so, state fully all 
the particulars. To which is answered, ‘typhoid 
fever, twelve years ago, and cold a few weeks ago.’ 
12 A. When did you last consult a physician for any 
illness? B. What was that illness? C. Who was 
that physician? Give name and residence. D. 
Give name and residence of your usual medical 
adviser. ‘To which is answered to the question 
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marked A, ‘“l'welve years ago.” To the question. 


marked B, “Typhoid fever’ ‘othe question marked 
Co'Dr. R. PL. Brown, Cleveland, O.2 and to the 

o¢ question marked [D, ‘Have nene.’ 15. Is 
there anything to your knowledge or belief in 

your puysieal condition, family, or personal history, 
or habits, tending to shorten your life. which Is 
not «distinetly set forth above? To which is 
answered, "Nol" And in said application, said) Al- 
fred J. Waters deelared that he had read the said 
questions and written answersand Chat the answers 
as written were correct and true, and he thereby 
for himself and for all others who may in ans 
event have or claim any aiterest in the insurance 
thereby applied for, did request and authorize any 
physiciin or surgeon having auy kuowledge or in- 
formation, aequired professionally or otherwise, 
touching the matters therein referred to. men- 
tioned or involved, to disclose the same fully at any 
time, at the instance of said Company, thereby waiv- 
ing any privilege connected therewith. And it is 
declared and agreed in said application as follows : 
“And it is hereby declared and agreed : That all the 
statements and answers to the printed questions, 
written upon forms A and B, which, together with 
this declaration and agreement, constitute an 
application to the Union Mutual Life Insurance 
Company, of Maine, for an insurance of Five 
Thousand Dollars upon the life of Alfred J. 
Waters, are offered to the said Company as a 
consideration of the contract applied for; each 
of which statements and answers, whether written 
by his own hand or not, every person accepting or 
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acquiring any interest in the policy hereby applied 
for, adopts as his own, admits to be material, and 
warrants to be full, complete and true, and to be’ 
the only statements given to the Company in reply 
to its inquiries, and upon which, should the insur- 
ance applied for be granted, the Company's contract 
will be founded. And this application is submitted 
to sail Company with the following express cov- 
enants and agreements: vist, That it will con- 
stitute no contraet of Insurance until a poliey shall 
tirst have been issued and delivered by the said 

$5 Company, and the first premium thereon act- 
ually paid during the continuance of the life 
proposed for insuranee in the same condition of 
health as deseribed in the appheation, Second, That 
if the insurance applied for-be granted by the Com- 
pany, the policy, if accepted, will be accepted subject 
to all the conditions and stipulations contained inthe 
policy, and that in particular no insurance shall be 
claimed to be thereby granted against death by 
self-destruetion, nor shall any imsuranee thereby 
eranted remain in foree after health shall have 
been impaired by narcotic or aleoholic stimulants. 
And that the entire contract contained in said 
policy and this application taken together shal) 
be construed and interpreted as a whole, and in each 
of its parts and obligations, according to the charter 
of the said Company, and the laws of the State of 
Maine, the place of the contract being expressly 
azreed to be the Home Office of the said Company, 
in the City of Augusta, in the said State of Maine.” 
Andthe said questions and answers herein above 
set out are contained in Form b. of said application, 
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And this) Defendant says that the answers 
given to the third question as above set out are 
untrue in this, that thesaid Alfred J. Waters was 
not then in good health , and did not usually have 
good health, that the said Alfred J. Waters was 
then afflicted with a disease of the liver and billious 
troubles amt had been so afflicted for a long time 
prior thereto. 

That the said answer to the 9th ‘imestion as 
above set out, is not full, complete nor true: that 
the said Alfred J. Waters has had a disease of the 
liver and billious troubles, whieh was an illness not 
mentioned in questions 5.6. 7 or S of said appliea 
tion. That the said answers tothe 12th question 
as set out above are not full, complete nor true 
in this, that during the three years .prior to the 

time of making said application the said 

39 Alfred J. Waters had at various times con- 

sulted and had been treated by aw physician 
for an illness, to wit: For disease of the liver 
and billious trouble, and further that in March, 
ISSI, he had consulted a physician and had 
been treated by a physician fora cold. That during 
the three years prior to, and at the time of the 
making of said appheation.the said Alfred J. Waters 
had a usual medical adviser. That the said answer 
to the Ldth question as above set out is untrue in 
this. ‘That the said Alfred J, Waters had been ad- 
vised by his physician, and knew that he hada dis- 
ease of the liver and billious troubles, whereby de- 
fendant says that the consideration of said alleged 
contract has failed, and that it is without liability 
under it. 
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Third, And for a third defense herein, this 
Defendant refers to each and all of the allega- 
tions contained in the first and second defenses 
and makes them a part hereof, as fully and com- 
pletely as though written out at length herein. And 
further says that the said answers given to said 
drd, 9th, 12th and 15th questions as set out in the 
suid second defense were willfully false, and were 
fraudulently made, and that they are material, and 
induced the Company to issue the policy, and but 
for such answers the policy would not have been 
issued,and moreover that the agent or the Company 
had no knowledge of the falsity or fraud of such 
answers. Wherefore the consideration of the said 
alleged contract has failed, and this Defendant is 
without liability under it. 

Fourth: And for a fourth defense this defendant 
says that it is truethat it is a corporation organized 
under the laws and is a citizen of the State of Maine 
and it denies each and every other statement and 
allegation contained in said petition. 

Wherefore this defendant asks to be dismissed 

with its costs. 

40) 


Tue Union Mutua LIFE INSURANCE COMPANY. 
By K. it. Witcox, Its Atty. 


STATE OF OHIO. $=}. 
‘ ‘ > SS, 
CUYAHOGA COUNTY. | 


E. K. Wileux being duly sworn says that he is the 
attorney of the Union Mutual Life Insurance Com- 
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pany a Corporation under and by virtue of the laws - 
of the State of Maine. That the statements and 
wllegations contained in its foregoing answer are | 


true as he verily believes. . 
Ky kk. Witcox. r 
Sworn tw before me and subscribed in my 
presence by said K. K. Wilcox this 4th 
‘ . ~% > a 
| (Seau.| day of Mareh, A. D.. [Ss2. , 
| W. BF. Carr, Notary Public. 


Anl afterwards, to wit: on the 2!fst day of April 
A. DD. Iss2, the followings reply was filed in’ said 
| cause in said Court, viz: 


REPLY. : 
| Unirep Srares Crrevir Court, 


Norrirekn Distreer 
ov Onto, Kastern Driviston, J 


'¢ 
KLECTA L. WATERS, ' 
—t8.— 


Reply. 


THE UNION MUTUAL LIFE 
INSURANCE COMPANY, 


And now comes the plaintiff, and for reply to 
the answer ofthe defendant tiled herein says: That 
she denies the truth of each and every allegation in 
said answer contained not admitted by the aver- 
ments of said petition or of this reply. 
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Second: And further replying, th! : plaintiff denies 
that said premium was not paid, and avers that the 
defendant through its agent in’ consider- 

41 ation of the acceptance by said Alfred 

J. Waters of said policy after the same 
was executed, agree|l with him that said pre- 
mium should be paid on or before September 1, 
ISSl, and that said policy was thereupon = ac- 
cepted by said A, J. Waters: That prior to 
said last named date said Alfred J. Waters paid 
said premium by his promisory note to said Com- 
pany Defendant; which was accepted by Defendant 
anlareceipt in full forsaid premium signed by the 
President and Secretary of Defendant was delivered 
tou said Alfred J. Waters: and Plaintiff denies each 
and every other allegation in said answer contained 
not admitted by the averments of said petition or of 
this reply. 

Vhird; And farther replying this Plaintiff mak- 
ing all the averments contatned in its” reply 
secondly above stated, a part hereof says that 
after sail note had been delivered and ac- 
cepted and the said receipt had been given, and after 
the death of the said Alfred J. Waters and before 
said note beeame due, said note was sent to plaintiff 
by defendant without explanation and afterwards 
On the 2th day of Auzust. ISSI, and prior 
to said September Ist, ISSI, this Plaintiff ten- 
dered to defendant the full amount of said pre- 
mium in lawful money, which tender Defendant 
recognized as a complete tender of said premium 
but refused to aecept the same. and this Plaintiff 
has ever since been and is now ready and willing to 
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pay the same to Defendant. And Plaintiff denies 
each and every other allegation in said answer con- 
tained not admitted by the averments in this reply 
or in its petition. 
Wherefore Plaintiff asks judgment against De- 
fen dant as in her petition prayed for. 
Kuecta L. WaATERs, 
By Wittey, Sirerman & Hoyt, 
Her Attorneys, 
42 


Nortuern District oF Onto, 
(5S. 

Kleeta L. Waters being duly sworn says she is 
plaintiff herein and that the allegations contained 
in the foregoing reply are true as she believes. 

ELecta L. Waters. 
Subseribe | and sworn to before me this 20th 

[seau.| day of April, A. D. PSs2. 

Wa. Kk. Kipp, Notary Public. 


And afterwards, to-wit: on the 26th day of April 
A. D. 1552, the followinzs motion was filed in said 
cause in said court, viz: 
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- MOTION TOSTRINKE OUT. 


Circurr Court er THE UNITED STATES / 
NORTHERN District oF Onio KAsTERN Division, § 


, ELECTA L. WATERS 
° _ Motion No. 4108. 
é THE. UNION MUTUAL — 


INSURANCE COMPANY, 


And now conies the Defendant and moves the 
Court to strike out from the Plaintiffs reply all 
after the word “Second” on or about the 7th line of 
the first page thereof, also to strike out from = the 
Plaintiffs reply all after the word “Third,” on or 
about the 27th line of said reply, upon the grounds 
that said matter is redundant and inconsistent 
with the averments of the Petition. 

THe Unton Mutan Lite Insurance COMPANY 
By KE. kK. Wincox, /fs Atty. 


BRIEF. 


See Brivf in No. 4102. 


CONTINUANCE. 


And afterwards, to wit: on the 29th day of July 
being a day of the April Term A. D., 1882, of said 
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Court this cause was continued to the next term of 
said Court. 

43 And Afterwards to wit: on Tuesday, the 19th 

day of September, being aday of the April 

‘Term, A. D., ISS2, of said Court, the following pro- 

ceedings were had in said cause, in said Court, viz: 


MOTION DISALLOWED, 
ELECTA L. WATETS, 


Bit itn No. 4108, 


THE UNION MUTUAL LIFE 
INSURANCE COMPANY. 


This day came the parties, and came on for hear- 
ing the Defendant's motion to strike from the Plain- 
tiffs Reply all after the word “Seeoud.” on or about 
the seventh line on the tirst page thereof. Also, to 
strike out all after the word “Third,” on or about 
the twenty-seventh line of said Reply, and the same 
was argued by Counsel, and thereupon, upon con- 
sideration it is ordered that said motion be disal- 
lowed. 


CONTINUANCE. 


And afterwards, to wit: on the 20th day of Decem- 
ber, being a day of the October Term A. D., 1SS2, of 
said Court, this cause was continued to the next 
term of said Court. 


Union Mutual Life lus, Co, vs. Waters. 
(’ | CONTINUANCE. 
q 


And afterwards, to wit: On the 25th day of Feb- 
ruary, being a day of the February Term, A. D. “f 
ISS3, of said Court, this cause was continued to the ; 
next term of said Court. 

And afterwards, to wit: On the 6th day of 


4 May, A. D. ISS4. and on each of the days follow- 
ingas named hereafter, and each of them being * 

f days of the April Term, A. D. ISS4, of said Court. 

q The Honorable Martin Welker, District Judge pre- 


siding, proceedings were had in this ease as herein- 
alter set forth under the dates respectively, viz: 


Lorenzo Clark, Henry Janvertz, John Beverton, 
Frank Throckwell and W. G. Eberman, who, being 
accepted were duly empaneled, sworn and affirmed 


4} TRIAL OF CASE, 
’ Tuesday. May 6th, 
™" A 
ELECTA L. WATERS, 
4 
’ I's . 
4 Consolidated Case ee 
THE UNION MUTUAL - 3 
7 No. 4103. 
LIFE INSURANCE COM- | 
| | ' 
| PANY. | 
This day come the parties by their respective at- 
torneys, and a jury being called come, to wit: Tyler 
. Wing, Madison Trail, S.C. Wilson, William Hurst, | 
i G. W. Osborn, Joseph W. Cook, C. L. Taylor, vey 


6S 


herein to well and truly try the issues joined be- 
tween the parties at bar. 
mony was begun, but not coneluded, 
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The Plaintiff's testi- 


when the 


further trial of this ease was postponed until 


to-morrow. 


Wednesday, May Ath. 


This day again come the parties by their eoun- 


sel, and come the Jury as heretofore empaneled, and 


sworn and attivrmed heretn. andthe trial of this case 


proceeded, the Plaintiff's testimony 
and the Defendant's was beeun. bat not eaueluded, 


was closed, 


when the further trial of this case was postponed 
until to-morrow. 


Thursday, May Sth. 


This day again come the parties, and come also 


the jury as heretofore empaneled. and sworn and 
aflirmed herein, and the trial of this case proceeded, 


the testimony was closed and the arguments 
45 of counsel begun, but not concluded, when 
the further trial of this case was postponed 


until to morrow. 


bviday, May Ith, 


This day again come the parties by their coun- 


sel, and come also the Jury as heretofore empaneled, 
sworn and atirmed herein. and the trial of this case 
proceeded, the arguments of counsel were concluded, 
and the jury having first received their instruc- 


>. 
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tions from the Court. retired to deliberate in charge 
of the Marshal bat having agreed upon their ver- 
dict when the hour for adjournment arrived, the 
further trial of this ease was postponed until 
to-morrow, 


Saturday, May 10th. 


This day again come the parties by their coun- 
sel, and come also the jury as heretofore empaneled, 
sworn and aitirmed herein, and said jury having 
agree | upon their verdict, say: “We the jury in 
this ease being duly empaneled and sworn do find 
for the Plaintiff, and we do assess her damages to the 
sum of Nine Thousand Nine Hundred Thirty-seven 
and 55-100 dollars. : 

Mapison Trait, Foreman. 


And afterwards, to wit: on the 12th day of May, 
A. D. 188¥the following motion was filed in said 
cause in said Court, viz: 
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MOTION FOR NEW TRIAL. 


In THE UNITED STATES, CIRCUIT 
COURT OF THE NORTHERN 
District oF Onto, KASTERN Division. ( 


46 


ELECTA L. WATERS, . ° 


Plaintiff, “— 
Motion 


— Us, a 
For 


\ 
UNION MUTUAL LIFE | 
INSURANCE COMPANY, | 


’ 


New Trial. 


Defendant. | 


And now comes the Defendant, Union Mutual 
Life Insurance Company, and moves the Court to 
set aside the verdict heretofore rendered in this 
case, and grant to said defendant a new trial upon 
the grounds and for the reasons following: 

That the verdict is not sustained by sufficient evi- 
dence. 

That the verdict is contrary to the weight of the 
evidence. 

That the verdict is contrary to law. 

For error of law occurring at the trial, and 
excepted to by the Defendant at the time. 

Kor error of law in the charge of the Court to 
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the jury, and excepted to by the Defendant at the 
time. 


THe Union Mutua Lire INSURANCE COMPANY, 
By E. K. Witcox anp 
Joun @ Winsuip, Its Attys. 


And afterwards, to wit: on Tuesday the 27th day 
of May, beinga day of the April Term A. D., 1884, 
of said Court. The Honorable Martin Welker Dis- 
trict Judge presiding, the following proceedings 
were had in said.cuuse, viz: 


MOTION TAKEN UNDER ADVISEMENT. 


ELECTA L. WATERS 
| 
THE UNION MUTUAL +} 
| Consolidated Case. 

LIFE INSURANCE COM- 


| 
PANY. J 


No. 4103. 


This day come the parties by their Counsel, and 

and come on to be heard Defendants motion to set 

aside the verdict. and for a new trial, and 

47 the same was argued by counsel, and taken 
under advisement by the Court. 


And afterwards, to wit: On the 20th day of 
February, A. D. 1885, the following motion was 
filed in said cause in said Court, viz: 


Linton Matual Life Ins. Co. rs. Waters. 
MOTION FOR NUNC PRO TUNC ORDER. 
In THE Crrevir Court OF THE UNITED | 


STATES FOR THE NORTHERN 
Disrrict or Onto, Eastern Divisroy. J 


ELECTA Lo WATERS, | 


Plaintiff, | 


THE UNION MUTUAL) 
~ Motion. 
LIFE INSURANCE COM- 


PANY OF MAINE, | ° 
Defendant. J 


Now comosthe defendant and moves the Court 
to mince ath OF ley pritane’ ‘yh ane on th ; clerk to file 
as of the February Term <A. D., isso. the Bill of 
Exceptions heretofore, at the February Term, A, D. 
1885, signed and allowed by the Court in this case. 

Joun O. Winsuip, 
Atty for Defendant. 
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BELECTA L. WATERS 


| 
| 


ee" 

THE UNION MUTUAL &No. 4103. 
3 | 
LIFE INSURANCE COM-- 


PANY. J 
And now on this 23d day of February, A. D. 1885, 
being a day of the February Term, A. D. 1885, of 
said Court, the Defendant's motion to set aside the : 
verdict heretofore rendered herein at the April “ 
Term, A. D. ISS@of said Court, and for a new trial 
come on to be heard, and thereupon, upon consid- 
eration, it is ordered that said motion be overruled, 
to which Defendant excepts. And thereupon the 
Defendant's motion for an order nune pro tunc here- 
tofere tiled at said February Term, 1SS5, is a 
4S heard and granted, and the Clerk is ordered oa 
to file the Bill of Exceptions therein referred : 
to. and make the same a part of the record ‘of this 
case, now for then, as of the said April Term, A. D. 
Iss# to which order last named. the Plaintiff then 
and there excepts, 


Thereupon it is considered by the Court that the 
Plaintiff recover of the Defendant the sum of Ten 
thousand Nine Hundred Ninety-three Dollars and 
Sixteen Cents, ($10,993.16) being the amount of said 
verdict with interest included to the first day of 
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this term, together with interest on said sum from 
February 3d, 1SS5, and costs of this suit to be 
and that defendant pay its own 


taxed at § 
costs. 


And afterwards, to wit: on the 23d day of Febru- 
ary, A. 1D., 1885, the following Bill of Exceptions 
was filed as of the April Term, A. 
order of Court, being in the words and figures fol- 


lowing, to wit: 
4%) 


PILL OFF ENCE PTIONS., 


Tue Unirep Sprates of AMERICA, 


FOR THE NORTHERN Dts- 


rriet or Onto, Eastern Division, J 
IN THE CTRCUIT, COURT OF THE UNITED 
STATES, FOR THE NORTHERN DIS- 


TRICT OF OTTO. 


WRN DIVISTON, 


ELECTA L. WATERS, 


= —8. 


THE UNION MUTUAL 


Plaintiff, 


4 Ll Mk 


INSURANCE COMPANY, 


Be it remembered, That this cause came on to 
be heard before the Honorable Martin Welker, 


Defendant. 


D. Iss@las per 
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District Judge of said District, sitting alone at the 
April Term, A. D. IS54, of the said Court, begun 
and held at the Cireuit Court Room of the said 
Court, at the City of Cieveland, in the Eastern 
Division of the said Northern Distriet of Ohio, on 
the Sixth dav of May, A. D. ISS4, upon the plead- 
ings, exhibits and proofs. That thereupon, a jury 
being tirst duly empaneled and sworn, the said 
plaintiifs to maintain the issues on their part to be 
maintained, introduced the following testimony, 
Hamely : 


DEPOSTTION OF BELECTA Lo WATERS, 


Klecta L. Waters, the Plamtiff, being duly sworn. 
testified as follows: 


Q. (By Mr. Hovt.) State your name and age. 

. Mrs. A. J. Waters: age, forty-five : residence 
1719 Kueclid Avenue. 

(). Youare the widow of Alfred J. Waters, are 
you not ? 

A. Yes, sir. 

(. State when it was, if you know, that any 
efforts were made on the part of anybody repre- 
senting this Insurance Company, looking toward 
the taking out of insurance by your husband, in 
this Company. 

A. lam not positive about the date, but I think 
it was in the month of February. 


Q. What was the first said by anybody repre- 
senting this Insurance Company to your husband 
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in your hearing in regard to the taking out of a 
policy of insurance in the Company ? 
(Objected to upon the ground that no parol evi- 
dence of any previous conversations, stipula- 
50 tions, or agreements, with Warren S. Porter 
in relation to the procuring of this insurance 
ean be introduced, Question withdrawn.) 


(Adjourned until 2.P. M.) 


2 Po Me Direct examination of Electa lL. Waters 
resumed, 


(). (By Mr. Hoyt.) State. if you know, what 
was the date of the del. very of the first policy, and 
by whom it was delivered. 

A. It was the 4th day of July. ISSL. and it was 
delivered by Mr. Warren Porter. 

(). llow do you know that it was the 4th day of 
July? 

A. It was the Monday evening after the shoot- 
ing of Gartield, and our conversation after we were 
through with the policy was over the terrible 
erime committed. It was after tea-time in the 
evening. 

Q. Who was there at your house at the time Mr. 
Porter, the Manager of the Company, ealled? 

A. Only my husband, Mr. MeKnight and myself 
in the room. 


Q. State all that oecurred there. 
(Objected to by Defendant. Objection overruled, 
to which Defendant then and there excepted. 


—_s 
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A. Mr. Porter called to our house after tea-time, 
in the evening, and he was ushered into the library. 
After we had said “Giood evening” to him, and he to 
us, and inquired about our families, he says: “I have 
brought vou over this life policy.” There was 
something said then about the payment, and he 
says: “Well, this takes effect now, on the delivery 
of this poliey, and it is understood that our 
wrangements are going to be as we have arranged 
them before this” And then | think that [ might 
have asked the question, sohbkoone askea the ques- 
tion. anyway, how the arranzements were, aud le 
saves: “You have until the Ist of September to pay 
this in, andif vou are not ready to pay the money 
then, we will take yvour note.” ‘That was, in sub- 
stanee, all there was said about that. 

Q. What. if anything, did he say as to the time 
which the note should run? 

(Objected to by Defendant. Objection overruled, 
to which Defendant then and there excepted.) 

A. He said he could have two, three or four 
months. He said if he was not ready with the 
money on the Ist of September, that he would take 
his note for two, or three, or four months. He 

says: “This matter is all right. | want you 

ol in my Company.” My husband said that he 

would not give any note until then, he 
thought very likely he would be ready to pay the 
money then, but if he was not, he would give a 
note at the end of that time. 

Q. State what was done with the policy. 

A. The policy was laid on the table. It was 
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laid on the library table, and my husband took it 
in his charge. | think he laid it in a drawer in his 
desk in that room. And at that time there was 
something said about his not having had a S10.0C0 
poliey, and he said: “Limay be sorry that | have 
hot made this a STOQ00 polley” and he says, T have 
dropped aaother policy this vear” and he talked if 
over some that eventge with Mar Porter about mak- 
rye it oat STOO polley., Mi Porter urged the 
aiaiftoy that be shold have da STOGG0 poley. tn 
boking about this beraga SLO pole. Mr Porter 
said. “Lam sorry you did not have a TO.0Q00 pole 
and Mr. Waters said. “lLaminow sorry maysclithat | 
did not lave ita ten thousand, as | dropped that 
amount: and Mr. Porter then said, "We can have 
that arranged and another poliey made out.” and 
Mr. Waters says. “Well Ldo not care about doing 
that. it will necessitate a physician coming here 
again, agood deal of bother, and jet this go.” and 
Mr. Porter urged him, [ cannot give Just his words, 
but he urged him to have another policy of tive thou- 
sand made out, but [ think it was not decided that 
night that ae should have the other policy made out. 
I think it was decided the next day or two, but 
still | am not positive about that matter whether 
it was decided that night to have another one made 
out or not. 

Q. State whether or not. when Mr. Porter left 
your house that evening, he took the policy away 
with him. 

A. He did not. He left it in our library with 
Mr. Waters. 
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4 ). State, if you can recollect, what was the date 
of the delivery made of the second policy. 


A. The second policy was brought to our house 
onthe Monday previous to ourall going away for the 
summer, and it was on the [1th day of July. We 
‘. all left home onthe I4th dav of July, and it was wd 

brought to our house onthe Monday morning 
92 before we left. It was the $4,000 pohey. It 
was delivered tome. My husband was not at home 
that morning. bo was called by Mr. Mehnight from 
the lower part of the house, and went into the li- 
brary and met Mr. Porter, and he handed the $4,000 
poliey to me, and PT said to him that we were going 
Jaway,and says LL suppose this policy is the same as 
the other, as far as pay is concerned?” Hesays “Yes, 
; the same as the other, it is all arranged between me 
and Mr. Waters.” And [T took the poley and laid 
iton Mr. Waters’ desk. This was on the llth day 
of July. ISSI. 
Q. When did your husband die, 


A. Auguse 25th. 


Q. State whether or not, between the time when 
these policies were delivered and the time when 
vour husband died, any communications were re- 
ceived hy your husband from the Insurance Com- 
pany. | 

A. Yes. sir, there was a letter came. I do not 
know that I can tell the date, but it came after we 
returned from Chautauqua, which was on Friday, 
and it was between that time and the next Thurs- 
day. but | cannot tell the date. 
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(). (Letter shown witness) I will ask you if that 
is the letter? 

A. Yessir, this is the letter that we received. 

Q. Do you remember the date on which it was 
received? 

A. No, Ldo not know that [ean tell you what 
date it was received, 


(). (By the Court) Whom is that letter stgned 
hy? 

A. It is signed by WLS. Porter. 

Q. (By Mr. Hoyt) | will ask vou whether since 
the beginning of this smit. vou had anv talk 


with Mr. Porter about this letter? (Ohjected to.) 


A. Nosir, never mentioned it, 

QM. You were present at the former trial of this 
suit against the Insurance Company were you not? 

A. Yessir. 

Q. You heard the testimony given by Mr. Porter 
did you not? : 

A. Yes sir. 

Q. | will ask you who it was represented the 
Insurance Company in the negotiations with your 
husband for insurance? 

A. Mr. W.S. Porter. 

Q. I willask you who it was delivered these 
policies to you? 

A. Mr. W.S. Porter. 

Q. You say you heard him testify on the last 
trial? (Objected to). 

A. I did. 
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53 Q. Let me ask you whether, or not, this Mr. 

Porter, whom you say you heard testify on 

the last trial of this case, was the same Mr. Porter 

who delivered the policies of insurance to you and 

to vour husband. and who made the statements in 

regard to the payment of the premium, which you 
have testitied to? 

A. He was the same person. 

Q. Now [| will ask vou whether, or not, you 
remember what statements Mr. Porter made in 
revard t» that letter on the trial of that case. 

(Objected to. Received under objection, to whieb 
Defendant then and there exeepted.) 

A. His statement was that he authorized the 
writing of this letter. 


() What, if anything did he say about the send- 
ing of the letter, or the authorization of the send- 
ing of the letter to vour husband? 

A. He authorized it done, , 

Plaintiff offered in evidenee the letter referred 
to. of which the following is a copy, dated August 


2d : 


“Ageney Department Union Mutual Life Insur- 
ance Company of Maine. Incorporated IS48. 153 
Tremont Street, Boston Massachusetts. W.S. Por- 
ter, Manager Department of Northern Ohio. Room 
2, 164 Superior Street. EF. M. Winship, Clerk. 
Oftice hours, 10 A. M. to 4:30 P.M. 

Cleveland. Ohio, August 23d, 18S]. 
A. J. Waters, Fsq.. 1719 Euclid Avenue: 

Dear Sir—As per rules of the Company, I am 

obliged to send in the payment for your insurance 
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policy on the last day in this month. Will you 
please be ou hand for me with the money? And 
vreatly oblige. Yours truly, 
WS. Porter. 
Per Fy” 


(). State, as near as you can recollect, about 


what time this letter was received by your husband, 


if you know of its being received by hin. 

A, Our mail comes up in the morning between 
eleven and twelve o'clock, or did at that time, it 
has been changed sinee, and this letter came to 
him before the dinner hour, and he was in’ his 
library writing when he received it. | earried the 
maul in to liana, 

Q. Was it on the 23d of August? 

A. I could not tell you that. The date I 

o4 do not give you, but | give you the time of 

day it was received at our house. It was re- 
ceived before the dinner hour on the day that it was 
received, but | do not think it was on the 23d. | 
should think it was the 24th, quite likely. Most of 
our mail comes that way. 

(). State whether, or not, it was during the life- 
time and health of your husband that it was 
received. 

A. It was. 

Q. State what, if anything, your husband did in 
the way of making an answer to that letter. 

A. He looked the letter over, and he sat down 
and wrote his note for the amount of that pre- 
mium, and enclosed it in an envelope. 

Q. (Note shown witness.) | will ask you what 
that is? 
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A. That is the note that was written by my 
husband for this premium, - can now testify as te 
the date of the reeeipt of this letter, because he 
wrote this note immediately after receiving the 
letter, the same day. The note is dated August 
24th. The note was written on the morning of 
August 24th. 

, State whether vour hushand wrote any letter 
enclosing the note, 

A. Yes sin there was atetterthat was sent with 
this note, 

(Letter shown witnes=) | willask you to look 
at that and state if that is the letter? 

A. Yes sir this is hi. letter, written at that 
time. 

The note referred to offered in evidetee by plain- 
tiff. The following is a copy: 


(CLEVELAND. ©., August 24th. ISS1. 
Four months after date I proniuse to pay to the 
order of the Union Mutual Life Insurance Com- 
pany, Three Hundred and Sixty-five Dollars and 
EKighty-two cents, at Ohio National Bank, Cleve- 


land, Ohio. 
Value Received. 
A. J. Waters. 


Piaintiff also offered in evidence the letter re- 
ferred to, of which the following is a copy: 
“State Agency ofthe Continental Insurance Com- 


pany of New York. Eastern and Western Di- 
vision, 1719 Euclid avenue: 


Sf Union Mutual Life Ins. Co, vs. Waters. 


(CLEVELAND, O., August 24th, ISSI. 
REND VORTER: 

Policy 73,621, Premium $159.40 
and Poliey 73,549 Premium $199.25, total $555.65 1s 
avoutdue. TL have added interest for four months, 

and enclose vou my note for $865.82 for pre- 
55> omium, ‘Trusting the same is satisfactory, | 
‘un, “Truly yours, 
A.A, Waters, 
Q. What day of the week was that sent. 1f you 
know? 
A. tle diedon Thursday, the 25th, and this must 
have been on Wednesday, 
) When next did you see this note? 
A. On the Monaay after his death. 
) On the 29th of August? 
A. Yes sir. 
QW. Twill ask vou how that came to you—how 


you got it? 


a 


ae 


A. Came through the maa. 

Q. Wasitin an envelope? 

A. Yes sir, in a plain envelope. (Envelope 
shown witness.) 

(). Examine that, if you please, aid state 
whether or not that is the envelope. 

A. Yessir, | should think it was. 

Q. State whether there was any letter contained 
in the envelope. 

A. There was nothing in it but the note. 

Q. That is the envelope, and that is the note. 

A. Yessir, | should say it was. 
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- Q. What, if anything, did Mr. Porter testify on 
@ the former trial of this case in regard to the send- 
. jng back of this note? (Objected to. Received un- 
H der objection. ‘To which defendant then and there 
excepted.) 
€ A. He said that he sent it back. 


Q. Yousay you received that when? 
A. On Monday between eleven and twelve 
o'clock, after the death of ny husband. 

Q. When was your husband buried? 
A. He was taken to the vault on Saturday, but 
not buried for some time afterwards, 

Q. State what. if anything, you did on Monday 
: or on the Tuesday following. 
J A. I reeeived this note between eleven and twelle 
. o'clock, and immediately after dinner I went down 
town secured the money, and went to the office of 
this Union Maine Company, and tried to tender 
the money. (Objected to by defendant upon the 
ground that under the pleading in this case averring 
. payment no evidence of waiver is admissible. 
Objection overruled. To which defandant then and 
there excepted.) 
Q. Was it on Monday that vou went down to 
| the office. : 

A. On Monday afternoon. 

Q. Did you take the exact amount of money 
there? 
*] A. Idid. | went directly from my house to 
Heurv Rouse’s office, my husband's old office, and 
showed him the note. | had twodays’ or one days’ 
time to pay that in money before the note was 
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due, and [ vot the legal tender and tried to tender 
that money to the Cmon Maine Company through 
their agent Mr. Warren Porter. 

rn (. Who was at the office—was anybody 

there? 

\ There was aladyin the oflice, and | do not 
know whether there was a colored man in the of- 
fice When | weutin or not, but | did not find Mur. 
Porter. 

(), State whether or not you made any tender 
to this lady. (Objected to. Objection overruled, to 
Which defendant then and there excepted.) 

A. taid not. 

Q. What did youdo? 

A. I went twice to the office myself, and could 
not find Mr. Porter in, and | was tired going up to 
the office and | asked Mr. Henry Rouse to 
vo there. Mr. Rouse went once to the 
office. ‘There was another party went for me. 
Then | took the money and went home with the 
money, legal tender, with me, thinking that I would 
see Mr. Porter at lis home that evening, and in 
the evening about nine o’clock | had the coachman 
that I had.— (Objected to. Objection overruled, to 
which defendant then and there accepted). About 
nine o'clock in the evening we tendered Mr. War- 
ren Porter this money. 

Q. (By Mr. Wilcox) Were you present at the 
time this tender was made? 

A. I was not. (Mr. Wilcox) Then I object to it. 

Q. (By Mr. Hoyt) You may that and state what 
that is. (Insurance policy shown witness.) Ob- 
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jected to on the ground that the paper will show for 
itselfobjection overruled. (fo which defendant then 
and there exeepted ) ) 

A. This is a policy. This is the first one that 
was delivered, and it was delivered to our house on 
the 4th day of July,in the evening. 

(. State whether or not that premium receipt 
and this policy wer delivered at the same time? 

A. They were. 

). State whetheror not the whole paper as it 
was delivered 

A. It was, just as it is. Mr Porter took this 
receipt and said to Mr Waters, “Your insurance 
takes effect from this night, and here is the receipt 
attached tothe poliey.” (Answer objected to, ob- 
jection overruled, to which defendant then and 
there excepted.) Plaintiff offered in evidence 
policy of insurance for $5,000 from the Union Mu- 
tual Life Insurance Company to A. J. Waters. Ob- 
jected to unless accompanied by an offer of the ap- 
plication, as the application is a part of the Insur- 
ance contract. Received under objection. To 

which defendant then and there excepted. 

57 (. Yousay there were two policies of in- 

surance given, one for five thousand and one 
for four thousand? 

A. Yes, Sir. 

Q. I willask you if you know how many appli- 
cations were made? 

A I never knew of but one. 

Q. I will ask you whether or not the policy 
which you testified was delivered on the Ilth day 
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of July, was exactly the same as that policy, with 
the exception ofachange in amount and date? 

A. That was all the difference, the amount was 
$4,000, and the dave was different. 

(). Do you remember what that date was? 

A. Lhave forgotten the date. 

Q. [will ask you whether or not that $4,000 
policy which was delivered on the Ith day of July, 
had a premium receipt appended to it as this has? 

“A. Ithad, exactly like it. 

Q. Anda yellow strip also? 

A. Yes sir. 

Q. The papers then, as T understand, were iden- 
tical? 

A. Yessir, perhaps the amounts were different, 
but the receipts looked just alike. (Plaintiff offered 
in evidence insurance policy for $4,000, issued by 
the defendant Company to A. J. Waters. Objected 
to by defendant unless accompanied by an offer of 
theapplication, as the appheation is a part of the 
insurance contract. Received under objeetion, to 
which defendant then and there excepted.) Counsel 
for the defendant admit that there is a $4,000 policy 
issued by the defendant Company to A.J. Waters, 
with a premium receipt attached, differing from 
the $5,000 policy only in date. The exeeution of 
the policy is admitted. 


NOTE. 


Kor Copy of Policy See Page 212—A. &e., Clerk. 
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CROSS-EXAMINATION BY MR. WINSHIP. 


. How long have you lived in Cleveland? 

A. Since 1870. 

QM. And have lived on Euclid avenue most of 
that time? 

A. Lived on Encelid Avenue sinee 1875, I think, I 
will not be positive. 

(. How long have you known Mr. W.S. Porter? 

A. I think we made his acquaintance the first 
vear we lived in the eity, still | would not be posi- 
tive about that. 

Q. Had you lived near him?, 

A. Yes sir. 

(). How far from him? 

A. He has changed places several times, 
9S sometimes nearly a mile and a half from 
him. 

W. At about the time he had these conversations 
that vou speak of inrelation to the insurance how 
near to you did he live? 

A. He lived on Bolton avenue, perhaps a square 
anda half or perhaps only one square from us, 

W. You were acquainted with his wife? 

A, Yes sir. 

. When did von first get any knowledge of 
Mr. Porter's application to Mi Waters for insur. 
ance? 

A. Mr. Porter stopped Mr. Waters on Euelid 
avenue when | was with him and solicited him to 
hecome a member of this Insarance Company. 

(. Do you know whether Mr, Porter represented 
any other life insurance companies than this? 
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A. Ido not. 

Q). Did you never know him to solicit your hus- 
band for other Companies? 

A. Ido not remember it now. 

Q. What time of day on the 4th of July did) Mr. 
Porter come to your house with the first policy? 

A. It was after tea, | could not tell you Just the 
time. 

Q. And your tea hour how is about what time? 

A. About six. 

(). So that it was after six o'clock in the even- 
Ing Was it? 

A. Uthink it was, and stillit might be a little 
earlier, we were not always very punctual. 

(). Could it have been before five? 

A. Well now, | could not tell you. TIT would not 
say. When we are there alone we are very irregu- 
lar. 

Q. Could it have been before four o'clock. 

A. Ishould not think it was. 

Q. Would you be absolutely certain it was after 
two o clock? 

A. Ishoud say it was. 

Q. Was it after twelve o'clock at noon? 

.A This policy was delivered to our house in the 
evening. If | am not very much mistaken it was 
after tea. That is my memory of it now. It was after 
the shooting of Garfield. That was the topic of con- 
versatiou after the policy was through with. 

Q. Ifit was in the evening, it must have been 
after twelve o'clock at noon, must it not? 

A. Oh, yes I suppose so. lL always thought it was 


ee 
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on Monday evening. and | still think it was Monday 
evening, but | have thought that it might be that 
Mr. Porter brought that into our house on Sun- 

day evening, but still | could not say that. 

99 I willnot say that it was Monday evening 

for at certainty, but | think it was. 

(). Will you answer the question? On what date 
was that policy delivered? } 
A. It was brought to us on the evening after the 
shooting of Gartield, and | have always thought it 
was Monday evening, ard still | might possibly be 
mistaken on that point. It might have been Sun- 

day evening, I will not be positive about that. 

Q. Might it not have been Tuesday evening? 

A. Itpossibly might have been. 

Q. Might it not have been Wednesday evening? 

A. I hardly think as late as that, but still | am 
liable to mistakes,but lam confident it was brought 
to our house in the evening. 

Q. How many times during that week was Mr. 
Porter at your house? 

A. lTeould not tell you. I think he was only 
there just one time in that week, and still it seems 
to me he was in our house after that. 

Q. Was he there very frequently? 

A. Yessir, he was there frequently at our house 
during that summer. 


Q. About this time how frequently was Mr. Por- 
ter at your house? 

A. Teould not tell you. He was there sometimes 
twice a week and sometimes once a week, and | 
could not tell you positively about that. He was 
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aw very familiar neighbor and ran in quite often. 

, Was he there two or three or four times In 
the first week of July? 

A. Hemight have been. 

Was he there in the evening each time? 

A. Leould not Say that. It is very hard to re- 
member when a neighbor drops into your house. 
lle was to our house very often that summer, 

(). Are youabsoluteiy certain that that was the 
4th, Sth, 6th, rd or Sth of July? Can you fix a 
limit under which you would be certain, so that you 
could testify positively ? 

A. | would fix a limit, that it was after the 2nd. 
lt was after the shooting of Gartield, and beyond 
that | will not testify. 

Q. Was there any other evening when Mr. Porter 
was there and had conversation in relation to it? 

A. Not so pointedly as that was. That evening 
we were all talking about this matter, 

Q. Were there any other evenings that) Mr. 
Porter was in your house during the week on which 

you discussed the events of the day? 

GO A. Phere nneht have been. 

Q. Do you think there were? | 

A. Lwould not be positive, there might have 


- 
— 
>. 


heen. 

Q. The shooting of Garfield was a very promi- 
nent topic of conversation, Was it not, at that time 
in all the families in the city of Cleveland? 

(Objected to.) Objection overruled, to which 
plaintiff then and there excepted. 

A. Oh, ves it was. 


— 
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Q. How soon after that time‘did you see Mr. 
Porter again? 

A. It was not more than a day or two after that 
that I saw him.—after the first policy was delivered 
I saw him every day or two. 

Q. How soon after that did you see him in re- 
lation to the other policy? 

A. | could not tell you the dates. 

(Q. Did you see him again from the time you say 
he had this conversation and delivered the first 
policy until the sceond poliey was brought to you? 

A. I think | did, but still I won't say positive 
about that. 

. Did you have any conversation between that 
time and the time the second pelicy was delivered? 

A. Yes, sir, | think I did. 

Q. Then if you did, you must have seen him? 

A. Yes, sir, | know that | must have seen him. 

Q. When or where was it? 

A. Teould not tell you whether it was at our 
house or at. his house. [| often dropped into his 
house, 

(. When, before the delivery of this first policy 
did you see him and have a talk with him about 
insurance? 

A. Lsaw him a good many times. He was to 
our house very often until he got Mr. Waters to say 
he would take the policy: very often. 

(. Did you see Mr. Porter between the 10th of 
June, the evening that this examination was made 
at your house, and the time he delivered the policy? 

A. Why I think [ did. Oh, yes, I know I did. 
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Q. Did vou atany time at those interviews say 
anything to him in relation to the policy, where it 
Was,-—-ask for it? 

A. [do not know about that. | think it might 
have been spoken of. 

Q. Do you have any recollection that it was? 

A. Just make that a little more pointed, what 
you want. 

(). Between the 10th of June, or | will fix it on 

the evening on which Mr. Waters was ex- 

61 amined by Dr. Shepherd, and the third or 

fourth of July, or whatever day it was that 
he delivered this poliey, did you meet Mr. Porter to 
have any talk with him about the poley ? 

A. I think TE dic. 

Q When was that? 

A. Leannot tell vou the date, but [ remember 
very wellsaying to Mr. Porter, “Husband has almost 
made up his mind to take out the rest of that in- 
surance.” [| am confident that was said at some 
tine. 

(). Have you any idea where or when? 

A. I would not say whether it was at my house 
or his. 

Q. Did you at that time ask him where the first 
policy was? 

A. I do not know that I did. 

Q. Would you say that you did not? 

A. I could not say whether I said anything 
about the flrst policy or not. 

Q. Did you meet him very frequently? 

A. Oh, yes we met him-very frequently. 
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Q. And talked with him in relation to it? 

A. I do not know that | always talked with him 
about this matter; I do not think | did every 
time. 

Q. Were you acquainted with Mrs. Warren S. 
Porter? 

A. Oh, yes. 

(). Did youever say to her that you wished to 
see Mr. Porter in relation to some more insurance} 

A. Ido not know that I ever did; | might have. 

Q. Did you ever go to Mrs. Porter's house and 
ask Mrs. Porter tosend Mr. Porter to you, that you 
Wanted some more insurance on your husband’s 
life? 

\. [do not know that | ever did: might have 
been that [ did. 

Q. Do you know Mr. Porter's danghter, Cora? 

A. Yes, sir. 

Q. Do you know his son? 

A. Yes, 1 think | would: | have not. seen him 
very much lately. 

Q. They lived together at that time? 

A. J believe they «id. 

Q. Did you or not, go there to Mr. Porter’s and 
in the presence of his family say to him that you 
wanted some more insurance on your husband's 
life, and that you would pay for it if your husband 
did not? 

A. No, sir; at least | do not know that I did. 
We had conversations about oil paintings that I 

must tell right here. As Mr. Porter had of- 

62 fered to take an oil painting in part pay for 
this premium, I might have said that I would 
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pay that amount in that way. 

Q. Did you say to her: “Send your husband 
over, | want some more insurance.” ? 

A. Well, I cannot tell you for a certainty that 
I said just those words. 

‘), Inresponse to that, if you made it, did Mr. 
Porter come to see you? 

A. That | could not tell you. He was there 
back and forth very frequently after this insurance, 
and there was a great deal of talk about it. 

Q. Did Mr. Porter come on that same evening 
and say to you that his wife came down for him 
and he came up to see you at your request? 

A. No, | do not remember anything so impera- 
tive as that. 

Q. Will you say that he did not come to see you 
about it? 

A. He has said a good many times he would 
take an oil painting In part payment for that prem- 
lum. , 

(). The question is, did Mr. Porter come to you 
on the evening of the day that you went to Mrs. 
Porter's, if you were there? 

A. Bless you, | could not tell you anymore about 
that than anything in the world. 

Q. Anddid he say to you that he had come in 
consequence of the request you left with his wife? 

A. No, | do not know anything about that 
whether he did or not. He might have and he 
might not. 

Q, Is it true that his coming to see you at that 
time was because you wanted to take out more in- 
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surance on your husband's life that you agreed to? 

A. I did not make that bargain for more in- 
surance. My husband made it. _ 

Q. Did you talk with him about it? 

A. Oh, yes, we talked about the insurance a 
good many times, 

(). But you did not make that agreement with 
him personally? 

A. What agreement? 

Q. To take out the additional four thousand of 
insurance? 

A. | do not know that I did. | might have 
helped the matter. 

Q. When was the first conversation your hus- 
band had with Mr. Porter, to your knowledge, as to 
the four thousand dollar policy? 


A. There never was anything but aten thousand 
dollar policy talked of until about two or three 
weeks before he decided to have an insurance taken 
out. then he simmered it down to five thousand, 

saving he could not carry the ten. There 

63 was no four ever named, that | know of, 

hefore that. 

Q. When was the first time, so far as your knowl- 
elge extends, that Mr. Porter and your husband 
talked of the four thousand dollar policy? 

A. Ithink it was after he was examined, but 
still Iam not willing to swear to that positively. 
I think it was after he was examined. He decided 
then to take the five thousand, and I think it was 
soon after that, that he said: “I am sorry | did not 
take out the ten thousand.” 
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(). | am not asking you for the conversation 
between you and your husband, but the conversation 


between Mr. Porter and your husband in your 


presence, 

A. | cannot tell you the date. 

(). When did he decide to take out that four 
thousand ? 

A. Some time after he was examined, between 
that time and the day of the delivery of the other. 
It was between those times. 

(). You are certain about that. are you? 

A. I feel quite positive about it. and still it might 
not have been decided on until the night that the 
five thousand was delivered, 

Q. Then it was talked over that night, was it? 

A. Yes. Mr. Waters said to Mr. Porter in my 
hearing, that he is sorry that it was not the ten 
thousand. That is the meht that it was delivered. 
And then it was that Mr. Porter suggested the idea 
of taking out the rest. 

Q. And your husband said something about the 
necessity of another appleation? 

A. He would not bother with it then, let it alone 
awhile as it was. | cannot Just recollect. | eaunot 
tell just the words, but that was the idea, taat he 
would not take it then. 

8 Did he decide that night that he would ‘take 
it? 

A. leannotsay. Anyway it was made out after 
that. 

Q. If he did not decide that night, that he would 
take the additional four thousand, do you know 
when he did deeide? 
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A. Ido not know when he told Mr. Porter to 
make it out. If he did not decide that neght, | can 
not tell when he did decide. 

, Then if it was not decided that night, you 
were not present when the decision was made? 

A. No, but it is my impression that it was de- 
cided that night when it was delivered. 

(). If it was not decided that night, you 

64 were not present when it was decided? 

A. Well, | cannot tell you. I was present 
almost every time le was in my house. | do not 
think he was hardly ever in there but what | was 
with them. 

Q. You have no recollection of any other con- 
versation after that between them? 

A. Ido not think there was any evening that 
he was in there but what this matter was spoken 
of. 

Q. After this time that this first policy was de- 
livered, do you remember of seeing Mr. Porter in 
your house until the second policy was left there? 

A. [| would savy from my best recollection that 
he was in there after that. 

Q. But vou have no recollection of any particular 
time that he was there? 

A. [donot knowas | can say as to any par- 
ticular time. 

Q. | understood you to say in your direct ex- 
amination that your husband was ailing somewhat 
a few days before his death,—how long before his 
death? 

A. He was not very well from Saturday after our 
return from Chautauqua. 
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(). Did he have a physician? 


A. Ile was taken slightly ill on Saturday night 


by overwork, and we did not call in a physician, 
he did not want any at all; but [said we would 
have one on Tuesday, and we had one on Tuesday. 

Q. And you had no physician at your house 
until Tuesday ? 

A. No, sir; no physician, 

Q. Who was that physician? 

A. Dr. B. P. Brown. 

(). Is he here in the city now? 

A. Yes. sir. 

Q. How many times was he there on Tuesday ? 

A. Usually on his run out to East Cleveland he 
Was there morning and evening. 

Q. Was he there on Wednesday? 

A. I think he ealled morning and evening as he 
Was passing by, 

Q. Was he there on Thursday? 

A. He was at that time treating me and he 
called to see me, and | think he prescribed for him 
each time, but | am not certain about that. 

Q. You are certain he did not come to see your 
husband, but came to see you? 

A. No, 1 did not say that. He was treating me 
at that time. 

Q. He was called to see your husband? 

A. He was ealled to see my husband on Tuesday. 

Q. And he was not called to see your husband 
on Monday? 

A. No,sir. 
Q. Was he there on Thursday? 


“ - 


Union Mutual Life Ins. Co. vs. Waters. 101 


A. He was called on Thursday at noon. He 
p called in the morning on Thursday and my 
| 65 husband was writing in the library, and he 
) was so much better that he was not going to 

come anymore, and Thursday. about one o’clock | 
ra sent for him. 


Q. What time did you say your husband died? 

A. Angust 25th. at midnight. 

. Was it Thursday night or Friday morning? 
A. Thursday night at midnight. two minutes 

to twelve. 


qe - 


(). It was between the days of Thursday and 
Friday? 
\ A. It was Just two minutes to twelve when he 


stopped breathing. 
(). JT understood you to say .n your direct ex- 


? amination that Mr. Waters gave as a reason why 
bie he wished he had made the application for ten 
i. thousand instead of tive, that he had dropped ten 
’ thousand of insurance? 

. A. Yes, sir, he had that spring. 


Q. How much insurance did your husband take 
between the time this application was signed and 
the time this policy was delivered? 

(Objected to by plaintiff, objection sustained, to 
which defendant then and there excepted.) 

(). Do you know Mr. Hutchinson, an insurance 
agent here in the city,—agent of the Aetna Life? 

A. I think I know of such a man. 


Q. Did you ever go to him and solicit him to 
take an application on your hushand’s life? 
(Objected to by plafntiff.) 


eerie nts rea enema - 
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The Court.— You may answer it, if you want to. 
fo which plaintiff then and there excepted. 

Wietness.—-| would lke to answer that question. 
My husband for years was insured in the Aetna 
Insurance Company, and the insurance was given 
to another agent, this eight thousand of insurance 
was given to another agent, and | think it offended 
very seriously Mr. Hutchinson, and there was talk 
over this matter between Mr. Hutchison and me, 
but | could not go on to tell you all that was said. 

Q. Did yousend for Mr. Hutchison before that 
eight thousand application was taken? 

(Objected to, objection sustained, to which de- 
fendant then and there excepted.) 

Q. | willask youif the eight thousand of insurance 
that was taken out in the Aetna, was not taken out 
after you had this controversy with Mr. Hutchison? 

(Objected to, defendant offered to prove that 
other insurance was taken out by Mr. Waters be- 
tween the time that this appheation was made, and 
the time that the pohey was delivered, for the pur- 
pose of showing that Mr. Waters did not intend to 
take this policy.) (Offer ruled out, to whieh de- 
fendant then end there excepts.) 

Q. How long after the ffrst policy was de- 
livered, do you say the seeond policy was delivered ? 

A. The second policy was delivered to me on 
the Monday preceding the day that we left for 
Chautanqua, which made it the 11th day of July. 

Q. Was vour husband present when it was de- 
livered? 

A. Ile was not. 


——-. /- 
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Q. How soon after that did you see Mr. Porter? 

A. I do not think I saw him until after our 
return from Chautauqua; perhaps two months, six 
weeks, I cannot remember. 

Q. What time did you return from Chautauqua? 

A. We came back the 19th day of August, 
think. | : 

Q. About a week before your husband’s death? 

A. Yessir, we came home on Friday night, if 
that is the 19th day of August, and I think it is. 

Q. Was your husband attended by any physician 
while he was at Chautauqua? 

A. Nosir, he was not. 

. Was he attended by any other physician than 
Dr. Brown while he was in Cleveland at that time 
during this week after his return? 

A. Yessir, when his congestive chill came on, 
| called Dr. Ashman first, he was our near neigh- 
bor, and we did not have time.and I was frightened 
and run for him, the nearest one. Dr. Brown was 
some distanee awav. We soon had him there, and 
we had Dr. Lukens and we had Dr. Sehneider. We 
had four physicians there that day. 

Q. The Dr. Schneider who lives on this side of 
the river? 

A. Itwas the Dr. Schneider that lives on Pros- 
pect street that we had. 

Q. (Envelope shown witness.) Is that your hand- 
writing, Mrs. Waters. 

A. T should think it was. 
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?y. The envelope that was Just shown you, you 
say What is written on it is in your hand-writing? 

A. Yes sir. | 

. Look at the date on that envelope, please. 
What is the date of it? 

A. Aneust 24. . 
Q. State what was sent in that envelope, if you 
kiow, 

A. The note and the letter that Mr Waters 
wrote to the Comypruy. 

Q. The Company that you have testified about? 

A. Yessir. 

Q). This note and this letter that we introduced 
in evidence was enclosed in that envelope? 

A. Yessir may Lexplain? 

(). Yes. go on, 
67 A. My husband directed an envelope and 
sent it around by our coachman to Mr. Por- 

ters house, and the house was closed up, and he 
brought the letter back to our library. (Answer 
objyeetee to.) 

The Court. You can tell why you directed that. 

Witness, DBeeause my husband was in the kitchen 
fixing the water pipes to the range. We had been 
away from home and they were out of order, and 
the coachman eame back and the house’ was shut 
up. My husband said to me, “Go into the li- 
brary.” 

Q. (Interrupting.) You did direct that letter, did 
you? 
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A. I directed that letter to Mr. Porter's office. 
Q. And you directed it at Mr. Water's request? 
(Objected to as leading. ) 

(Q) State whether or not Mr. Waters requested 
youto direct that envelope? 

(Objected to. objection overruled, to whieh de- 
fendant then and there excepted.) 

A. He did. 

(). State whether or not on the 24th day of Au- 
vust. your husband did address an envelope which 
originally contained that letter and note? 

A. He did. 

. | will ask von to what place the first en- 
velope whieh your husband directed was ad- 
dressed } 

(Objected to, objection overruled, to which de- 
fendand then and there excepted.) 

A. Mr. Porter's residence on Bolton Avenue. 

(. What did your husband do with the letter 
and the note which was put in the first envelope. 

A. He gave me the letter and says, “Go into the 
other room and direct it to Mr. Porter's office.” 

* Q. The first one lam talking about. 

A. I presume! threw it into the waste basket, I 
do not know. 

Q. What was done after your hushand addressed 
the first envelope and enclosed this letter and note 
in it, which you say were enclosed in it? 

A. He gave that letter to me and says, “(Gio and 
re-direct it.’"— The conversation between the 
witnessand her husband objected to by defendant. 
(Objection sustained.) 
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(). | mean the first one that you say was ad- 
‘dressed to Mr. Porter's house. What did your hus- 
band «do with that? 

A. Ile gave it to me. 

(). What did you do with it? 

A. [| opened it and put it into this envelope. 

Q. Put what into this envelope? 

A. The letter and note—and he told me where 
the number was and [ directed to the number that 
he told me. 

() And why was it necessary to direct a second 
envelope! 

(Objected to for the reason that it is ealling 
6S) fora conversation between the witness and 
her husband, 

Q. By the Conrt. To whom did you direct the 
letter? 

A. Ldirected it to his office on Superior street. 

Q. In the first place, did the other letter come 
back ? 

A. Iteame back. | 

Q. (By Mr. Hoyt.) What was your husband do- 
ing when the first letter eame back? 

A. Ile was working at the pipes on the range 
when that came back. The coachman gave it to 
him, and he gave it to me, and he says, “Go into 
the library and direct that to Porter's office, and | 
did so. 

Q. Mr. Winship has asked you on your cross-ex- 
amination quite a good deal in regard to conversa- 
tions and meetings, and all that sort of thing that 
you and your husband had with Mr. Porter. When 
did those interviews begin? 


‘oD 
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A. The first was in February | think. 

Q. Where was it? 

A. On Euclid avenue. Mr. Porter stopped my 
husband and I as we were riding home from town 
—stopped our carriage and came up to the carriage, 
and after shaking hands with him and asking after 
his health and soon, he said he had a new company 
to work. 

(Objected to by defendant, objection sustained, 
to which plaintiff then and there excepted.) 

Q. Where did you see him next? 

A. At our house. 

. llow soon after that was it? 

A. | could not tell you exactly how soon, I 
should think, perhaps, may be it might be a week. 

Q. What. if any, request was made by him then? 

(Objected to by defendant, objection sustained, to 
which plaintiff then and there excepted.) 

Q. Mr. Winship has asked in you regard to the 
illness of Mr. Waters. When did that illness begin? 

A. His final illness? | 

Q. Yes. 

A. Itappeared serious on Tuesday morning. 

(). When did you get home from Chautauqua? 
On Friday evening. 

How was his health while you were at Chau- 
tauqua? 

A. Splendid, just as good as could be. 

Q. How was it when you returned home on Fri- 
day evening? 

A. He made the remark as we left the cottage 
that he never felt better in his life. 
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(Answer objected to, and motion by defendant's 
counsel to strike it out. Motion granted, to which 
plaintiff then and there excepted.) 

Q. Yousayv that on Friday when you returned, 

vour hushand’s health was good? 

69 A. It was. 

Q. llow was it on Saturday? 

A. It was so that he worked very hard all day 
Saturday. 

Q. How was it on Sunday? 

A. He had overworked, not quite so well. 

Q. What was the matter with him on Sunday. 
if anything? 

A. He had eaten a very queer supper on Satur- 
day night and it upset his stomach. 

Q. What did he eat? 

A. Warm bread and batter, and tomatoes with 
vinegar, and then drank «a bowl of milk. That was 
his supper. 

(). What was he suffering from on Sunday? 

A. Asort of a Cholera Morbus, Just slight. 

(Q. Hlow was he on Monday? 

A. So that he wrote fifty business letters on 
Monday. 

(). What was his health on Monday; was it 
vood ? 

A. Yes. comparatively good. He was_ better 
than on Sunday. 

Q). How was his condition Tuesday? 

A. Well! Monday night or Tuesday morning he 
seemed a little worse. 

(). Let meask you whether or not he had a diar- 
rhea connected with this? 
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A. He had. 

Q. Explain to the Jury about tbe calling in af 
the physician that Mr. Winship has enlarged upon. 

A. Well, I had nsed several little remedies and 
I did not see that | had checked his diarrhea at all, 
and [sent for a physician Tuesday morning. That 
is about all there is to it. 

(. The physician came there? 

A. He came. 

Q. What time did be come Tuesday morning? 

A. [should think about nine o clock in the morn- 
ing, or might have been a little earher and might 
have been a little later. I should think it was about 
nine o'clock. 

Q. You say that your husband's health on 
Wednesday was better. How was it on Tuesday 
might? 

A. On Tuesday he was well enough that he 
wrote eighteen letters. 

Q. On Wednesday you say he was better? 

A. Hewas well enough on Wednesday so that he 
wrote eight business letters and done considerable 
work around the house. 

Q. How was he on Thursday? 

A. He was so that he wrote two letters on Thurs- 
day, and was around the house until after dinner. 

Q. What was his condition as to appetite, and 
all that sort of thing, on Wednesday and Thurs- 
day? 

A. It was not very good, his appetite was not. 

Q. What was his condition beginning 

“0 with the time that he began to mend and 

ending on Thursday noon? 
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\. He was gradually growing better. 

Q. Until what time was he gradually growing 
better? 

A. After the dinner hour on Thursday, 

(), state what occurred after dinner on Thurs- 
day. 

A. He took a bath on Thursday after dinner and 
gradually grew worse from that. 

Q. Whendid you first see him after he had taken 
his bath? 

A. He called me to him while he was taking his 
bath. 

Q. What was his condition when you went into 
the bath room? 

A. Iecould not statethat exactly. The physician 
maybe, could tell better than I. But he went into 
the bath room and he had his clothing on when [| 
went to him. He had got through with the bath, 
but was ina chill. [do not know that he had all 
of his clothes off. [do not know that. I do not 
know whether he had them all off or partly off, but 
he had had a bathand was in a chill when he called 
me to him; and after he laid down on the bed, I 
took off his pants myself after he was in bed, after 
the chill came on. ‘ 

Q. Was he in bed on the Saturday previous? 

A. No. 

Q. Was he in bed on the Sunday ? 

A. Nosir, not at all. 

Q. He was not in bed atany time, excepting at 
night, up to Thursday noon? 

A. Notatallup until Thursday noon. 
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ae Attached to this deposition were two envelopes, 
one of which is as follows. 


- an ee, 
A. J. Waters, State Agent, East- | Cleveland, 
ernand Western Departments Ohio. 
Continental Insurance Co., of < August 
N. Y., 1719 Euclid Avenue, 24, 
Cleveland, Ohio. Return if @ P.M. 
not callen for in 10 days. — -r aaa 
WARREN 8S. PORTER, ESQ., 
J ROOM 2, NO. 164SUPERIOR ST., 
j CLEVELAND OHIO. 
‘ (Identified as Mrs. Water’s handwriting.) The 
2 other envelope as follows: 


! Cleveland, O. | 


Aug. 27%, 
7P. M. 


3S ee ee 


A. J. WATERS, ESQ., 
1719 EUCLID AVENUE, 
CLEVELAND, OHIO. 
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A witness on the part of the plaintiff, being duly 
sworn, testified as follows: 

(). «(By Mr. Hoyt.) Where do you reside? 

A. | reside in the city. 

(). llow loug have you lived here? 

A. Between seven and eight years. 

GQ. Do you know the plaintiff in this case, Mrs. 
Waters? | 

A. Yes sir. 

YQ. Did you kuow Mr. A. J) Waters in his life 
time? 

A. Yes sir. 

Q. low long had you known Mr. Waters previ- 
ous to lis death? . 

A. | must correct my statement about living 
here. [have probably known Mr. Waters between 
seven and eight vears. [ have lived here really 
longerthan seven or eight vears, | know Mr. Waters 
probably about seven or eight years, 

Q. | will ask vouif you have any acquaintance 
with Warren S. Porter? 

A. Yessir. 

Q. Did you know him in the Spring and Sum- 
mer of ISSI? 

A. Yes sir, 

Q. Where were you residing in the Spring and 
Summer of ISS]? 

A. I was residing at Mr. Water’s house, making 
it my home. 

Q. | will ask you whether or not you have any 
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recollection of Mr. Porter coming there with a 
policy of insurance, and if so, about when was it? 


A. I remember when he ealled there at the 
house with the policy of insurance. 

Q. What was the ainount of that policy, do you 
recollect? 

A. The first one was a five thousand dollar 
policy. 7 

Q. Do you remember the time when it was that 
he called with that pohey? 

A. Yessir, it was the Monday following Garfield's 
shooting. | 

Q. And what time in the day was it, if you can 
remember? 

A. It was in the evening about tea time. 

Q). Did he come into the room? 

A. He came into the library. 
QQ. Who was there? 
A. Mr. Waters, Mrs. Waters and myself. 

Q. What did Mr. Porter do there? 


a2 (Objected to by defendant. Objection over- 
ruled, to which defandant then and there 
excepted.) 

A. Mr. Porter came into the librarv and took 
the policy out of his pocket, and threw it down on 
the library table—Mr. Waters’ writing table—and 
said, that there was his policy of insurance, some- 
thing to that effect, that it had been lying on his 
table for a week or so, and he had forgotten about 
it. 

Q. On whose table? 

A. On Mr. Porter’s table. He had forgotten 
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about it, but it was all right anyway, and went on 
tosay he could pay the premium by the tirst of 
September, and if he was not ready then, why, he 
would take his note for three or four months. 

(Objected to by defendant. Objection overruled, 
to which defendant then and there excepted.) 

(Mr. Wileox.) This isall under objection, we ob- 
ject to all this testimony. 

(The Court) It is so understood, but you can re- 
new vourobjection if you want to. 

(Q. (By Mr. Hoyt.) What, if anything was said 
by Mr. Porter in regard to whether or not the policy 
would take effect from its delivery? 

(Objected to as leading, Question withdrawn.) 

(The Court.) Tell all that took place. 

(Witness.) Well.as I said before, Mr. Porter drew 
the policy ont of of his pocket and threw it down 
on Mr. Waters’ table. Mr. Waters was sitting there 
writing, and he remarked as he took the policy out 
of his pocket, “This has been lying in my desk fora 
wedk or so, | had forgotten about it but it does not 
make any difference, the policy is all right, the re- 
ceipt is attached to it and it is all right, and if you 
are ready to pay by the first of September all right, 
and if you are not, | will take your note for three or 
four mouths. 

Q. (By Mr. Hoyt.) That is all you remember 

about the conversation? 

73 A. There might have been more conversa- 

tion, | cannot go on and detail all of the con- 
versation, but that was thesum and substance of it 
concerning the policy. There were other conversa- 
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tions there in regard to Garfield’s shooting, and so 
on. | 

Q. Wasanything said by Mr. Porter as to the 
policy not going into effect until the premium was 
paid? 

(Objected to as leading. Objection overruled, to 
which defendant then and there excepted.) 

A. No sir, there was not anything said about 
that at ail, Mr. Porter said the policy was in force 
from date. The «late was given in the policy, it was 
written in the policy. Mr. Porter said that the 
policy was perfectly good from the day of the writ- 
ing of it. He kind of apologized for his negligence 
in not delivering the policy. 

Q. Were you in the house when the second 
policy was delivered? | 

A. Yessir. 

Q. What doyou'know about that as to what was 
said, or auything that may have been said by Mr. 
Porter when that second policy was delivered? 


(Objected to by defendant. Objection overruled, 
to which defendant then and there excepted.) 


A. Mr. Porter said that that policy was deliv- 
ered on the same terms as the first one. Mrs. 
Waters called his attention particularly to the fact 
that they were going away to Chautauqua, and 
probably be short of money, that is, they expécted 
to use considerable money, and she wanted it 
thoroughly understood, and Mr. Porter said, all 
right, the terms were the same as the first one. 

Q. What date was that, if you recollect? 

A. That was July 11th. 


lnion Mahual Life lis. ('v, rs, Woden. 


Q. What time in the day was it? 
A. It was in tie morning, 
). Now Mr. MeKnight, coming down to a later 
time than that, what, if anything do you know 
about any tender that was made here? 
(Objected to by defendant. Objection 
74.) Ooverruied, to which defendant then and there 
excepted, 

A. Lknow the fact that a tender was made, be- 
cause | made it inyself. 

(Mr. Wileox. Thisis under objection. 

Q. (By Mir tlovt.) Tellus what took place, 

A. Mrs. Waters banded me the money to make 


a tender, 
~(. What date was that? 

A. That was the 30th of August. 

(). Do you remember what day of the week it 
Was? 

A. It was the Monday, I believe, following Mr. 
Waters death. The tender was made at Mr. Por- 
ter’s house in the evening. 

Q. State whether ornot you went to Mr. Porter's 
office. 

A. | went the day following to Mr. Porter’s 
office. 

Q. Did you goon that day, that Monday? 

A. Yes sir, I did go on that Monday, I went there 
and Mr. Porter was not in. 

Q. Whowasin? 

A. Well, now, | wont say positive, I will recall 
that, | wont state that as a positive statement that 
I went to his office on Monday, I do not recollect 
that, | aint sure of that. 
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Q. What was done Monday night in regard to 
the tender that you know of? 

A. I went to his house Monday evening. It was 
about 9 o’clock in the evening. 

Q. Did you have the money with you? 

A. [had the money with me. 

Q. Do you remember what amount it was? 

A. I believe it was $358.65, | have a memoran- 
dum of it some place. 

Q. And when you wentto Mr. Porter's house 
who did you see? 

A. I did notsee anybody but Mr. Porter. They 
were evidently about retiring. 

Q. About what time was it? 

I was about 9 o'clock in the evening. 

Q. Who went with you? 

A. Mr. M. T. Hower went with me. 

Q. Who else. 

A. That wasall. Well, | wont say that, I think 
Mrs. Water’s coachman was out side. He was 
around there some of the time, but he did not go 
into the house, though, if he was there at all. 

Q. You went tothe house, and what did you do 
when you.got there. 

A. ‘I'he door was standing open and we 

75 knocked, or | knocked. Mr, Porter came 

down partly undressed, and the parlor door 
was standing open and, as if by common con- 
sent, orrather he motioned us into the parlor, and 
we went in, and I called Mr. Porter's attention di- 
rectly to our purpose in coming there, to make 
him atender of that money, and he accepted it as 
a tender, but he refused. 
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(Mr. Wilcox.) State what was said and done. 

(Witness.) lL simply said that we came there to 
iInake a tender of that amount, $358.65, and he ae- 
cepted the tender, 

Q. (By Mir. Wilcox.) What did he do er say? 

A. dle said. “lL accept the tender.” He acknowl- 
edged it as a tender of the amount, but refused to 
aeceept the nouey-—take it. 

Q. (by Mir. Tlovt.) Waat. if anything, did he 
sav about going down to the office? 

A. Did not say anythine. 


QQ. What did vou co after that? 

A. | went home after that: that eventing. 

Q. What did you do the next day? 

A. The next day we went to the office, Mr. How- 


er was along with me. We went there about one 
o'clock and made the same tender, 

Q. Whom did vou find there? 

A. | believe there was Mrs. Winship there. 

Q. What did vou do with the money? 
A. Left it on the desk there. 


oO 


CROSS-ENAMINATION BY MR. WINSTHITP. 


YQ. You say you left the money on the desk. 
Anybody present beside Mrs. Winship. 

A. I do not remember particularly that there 
was, might have been several. 

Q. Do you remember that there was not? 

A. Ido not remember particularly, I say, that 
there was not, or that there was. 

(). Did you ever see that money afterwards? 
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A. Nosir, | never did, to my recollection. 

Q. Do you swear positively that you did not go 
up into that office yourself after that and take that 
money? 

A. Yes sir, | do. 

76 QM. And did not stop on the stairs and 

count it as you went down? 

A. I did not take that money sir. 

Q. And did not say to Mrs. Winship that you 
thought she was rather hard not to accept the ten- 
der the second time that vou went in there with it. 

A. The second time when | went in there? 

Q. Did you not goin there and say that to her, 
and take that money olf the desk and Carry it out 
of the office? 

A. Lmight have went in. | do not remember 
positively, 

@ Did you not take that money off the desk 
where you left it and take it out of the office. 

A. Nosir, | won't swear that | did. 

Q. Will you swear that you did not? 

A. lL rather think that | did not. 

Q. Would you not know it if you did go in there 
and take it out? 

A. Oh yes, | think | would. 

Q. Do you say that you did, or did not? 

A. I did not do it. 

Q. Did you ever see that money afterwards? 

A. Nosir. 

Q. You testified in the former trial, did you, 
here? 

A. I did. 

Q. Did you testify at that time that you were 
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present when only one of these policies was de- 
livered? 

A. | testified | was present when both of them 
were delivered. 

Q. Answer my question? 

A. [I wont say what I testified as to that. I know 
| actually as a fact that | was there when both of them 
° were delivered. 
| Q. Did you testify on the former trial that you 
were present when only one of these policies was 
delivered ? 

A. Ido not remember about that. 

Q. Did you testify that you did not know which 
one of the policies it was that was delivered when 
you were present? 

A. | know which one was delivered first. 

Q. Did you testify positively at that time that 
| you did not know? 
| A. I won't swear what I did testify to. I have 
not got the notes before me. 

Q. At that time it was one yearor more nearer 
the transaction was it not? 

A. Yessir. 
77 Q, Was your recollection as good then as 
l 


A, Certainly, it ought to be, naturally. 

Q- You were not sick at that time? Had no 
head trouble? | 

A. I would not swear to that, it might be possi- 
ble that I had some head trouble. 

Q. Where did you meet Mr. Porter when that 
four thousand policy was delivered? 
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A. I met Mr. Porter on the corner of Bolton 
and Euclid avenue and went with him tothe house, 
when he delivered that policy, and I called Mrs. 
Waters up from below, from the basement. That 
is my testimony and | guess vou will find it so 
there. Mrs. Waterseame up and Mr. Porter deliv- 
ered that four thousand dollar poliey,and Mrs. Wat- 
ers asked him particularly about the terms of that 
four thousand dollar poliey. That is what I swore 
before. near about. Those are the facts, ['won’t say 
: is word for word, Those are the facts neverthe- 
Css, 

Q. Did you swear at that time that you thought 
that policy was delivered in June? 

A. I might have thought at that time that it 
was delivered in June, but it was not though. 

Q. You say that the first policy was delivered on 
what date? 

A. It was delivered on the fourth day of July in 
the evening, after tea time. 

Q. What time would that be---after 6 o’clok? 

A. Yes sir. 

Q. Youare positive that that poliey was deliver- 
ed by Warren S. Porter at Mrs. Waters’ house, on 
the evening of the Fourth of July after 6 o'clock? 

A. Yessir, | am positive. 

Q. Did vou sce Mr. Porter there on any other 
evening of that week? 

A. I did see him there other evenings. 

Q. Of that week? 

A. I won't say of that week. 

Q. Did you see him there any evening of the 
preceding weck? 


< eG I Bt LLL LEE A = 


- a re om Pome - 
——— i nae 


Union Mutual Life lus. C'o. s, Waters. 


A. Yes sir, 
(). How many times? 
A. Oh he had been there numberless 
7S times. [ could not begin to count them or 
keep any track of it. 

\. Was he there numberless times the week be- 
fore? 

A. Not that week before, but before the apph- 
cation was written, he was there mornings and 
evenings, 

Q. Lask you the week before? 

A. Well, | would not say it was numberless 
times the week before. 

Q. How many evenings that week, commencing 
with Monday, the 4th of July, was Mr. Porter there 
at Mr. Waters’ house? 

A. Ido not think Mr. Porter was at the house 
any other time after the first one until the second 
policy was delivered, 

YQ. Youdo not think he was not there from the 
time the first policy was delivered until the second 
one? 

A, No. 

Q. You did not-see him there? 

A. I did not see him there, from the simple 
fact that | was not there, | could not very well see 
him. 

Q. Were you absent from the city? 

A. | went away Tuesday morning; that is the 
Tuesday after the 4th, and [cannot say whether | 
returned that Saturday or not, [have my day-book, 
that will tell; 1 have not got it here, 
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Q. But you do not know whether Mr. Porter was 
there or not? 

A. | cannot say as to that between the delivery 
of these two policies. 

Q. There was a long conversation | understand 
you to say, in relation to the death of Gartield? 

A. ‘That was the conversation there in the even- 
ing when he delivered the policy. 

Q. Did Lunderstand you to say to say it was in 
relation tothe death of Gartield ? 

A. [| did not say any such thing, | did not say 
st), 

Q. Where were you when Mr. Porter eame in on 
this 4th of July evening? 

A. [| wasin the house. 

Q. What part of the house? 

A. I think | was in the library when he came 
1. 

(). Who was in the library beside yourself? 

A. Mr. Waters and Mrs. Waters. 

Q- Who else? 

A. That wasallthat LTremember. Well, his son 

might have been in or his daughter, but I do 
79 not think thev were there to stay apy length 
of time. They probably came in and went 

out. 

Q. When Mr. Porter came in, what was the first 
thing he said according to your best recollection? 

A. My best recollection is, that Mr. Porter came 
in, and just as though that (indicating) was Mr. 
Waters’ library, he walked up to it. and drew the 
policy out of his pocket and said, “There’s that 
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policy, it has been laying on my table for a week 
or so, and | forgot about it,” and went on to state 
ahout the terms. 

Q. What else was said? | 

A. Tle said, if he was not ready to pay for it by 
the first of September he would take his note. 

Q. Mr. Waters had not said anything before he 
said that? Tle just drew it out and went right on 
and made that remark? 

A. Yes. sir, he drew it out. ‘ 

Q. Was that all that was said. that if he was not 
ready to pay it he would take his note? 

A. Certainly, yes, sir. That was the principal 
part of what be said in regard to the policy and the 
payment ofthe premium. Then the conversation 
changed to other matters; other subjects. 

(). Le me see if | quote you correctly. Mr. 


Porter came into the library, pulled the policy out. 


of his pocket, threw it down on his desk, and said 
that ithad been in his office for a week, and says, 
“If you do not want to pay it | will take your note,” 
and that was the substance of the conversation? 

A. Hedid not say it was on his desk in the of- 
fice. he said it was on his desk. 

Q. Leave the office out that is the substance of 
the conversation, Is it, as 1t occurred ? 

A. That is the general substance. 

Q. Then you went on to talk about something 
else? 

A. Went on to talk about Gartield. 

Q. That was the first policy, the five thousand 
dollar pohey, was it? 
A. Yes, sir. 
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Q. The balance of the conversation that even- 
ing was in relation to the sbooting of Garfield, was 
it? 

A. Not altogether. 
SO = =6Q. Ss There was nothing else said in relation 
‘ to insurance? 

A. Mr. Porter certainly mentioned something in 
regard to the delivery of the four thousand dollar 
policy? 

Q. What other conversation took place, except 
what I have repeated, in relation to insurance, that 
night? 

A. In what way? 

Q. Inany way. 

A. Ina general way? 

Q. Ina general way or any other way. 

A. There was no reference to insurance business 
either fire or life. The only thing Mr. Porter may 
have said anything about, to my recollection, was 
that he would probably deliver the other policy in 
about a week or so, the four thousand dollar policy 
that he had written for Mr. Waters. 

Q, Then, he had written another policy, had 
he? : 

A.. Well I don’t know whether he had written 
it or not. The Company had written it. 

Q. At that time? 

A. Ido not know whetherthey. had or not. That 
was the understanding that they had or were to. 


Q. The conversation was that he would deliver 
the other policy in a few days was it? 


A. Inabout a week or so. 
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(). Can you state any other conversation that 


took place there that night in relation Mr. Waters’ 


Insurance? | 

A. There might have been some other conver- 
sation. 

Q. Well was there? In relation to lapsed insur- 
ance in other companies? 

A. Ido not know but what they did referto one 
company; Out there was not not particularly much 
said about that, or about the four thousand dollar 
policy. 

Q. Is it nota fact that Mr. Porter was prevail 
ing upon him then and there, and that night to 
take four thousand dollars more insurance? 

A. I donot think it Is. 

Q. He did not that night, then, talk with him 
about taking four thousand more, and urge him to 
take four thousand more did he? 

A. No sir. 

Q. There was no conversation between 

SL the two, looking to more insurance that night 

wis there? 

A. Not to my recollection. 

Q. Would you not remember if there was? 

A. I think | would, probably. That conversation 
had occurred before that date. 

Q. Where were you when the four thousand dol- 
lar policy was brought? : 

A. I met Mr. Porter on the corner of Bolton and 
Euclid avenue, and went back to the house with 
him, and went into the front door and went and 
called Mrs. Waters, and she came up and came to 
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the library or front door, and Mr. Porter delivered 
the policy into Mr. Water's hands and Mrs. Waters 
then spoke in reference to the terms of payment of 
the premium on that policy. 

Q. ‘Tell us as near as you can What she said, or 
the substance of what she said. 

A. She said something hke this, “Now, this is 
on the same terms as the first policy is not?” or 
something like that, and Mr. Porter said “yes.” She 
wanted to have it exactly understood for the simple 
reason that they were going away. 

Y. | do not’know how you know what she 
wanted understuod ? 

A. I| heard hersay so, | was right there. | was 
right at the spot at the time. He was standing at 
the door. Mrs. Waters went to the door, and I was 
standing there also, and Mrs. Waters said in sub- 
stance, she wanted to know whetherthis policy was 
delivered on the same terms as the first one, and 
Mr. Porter said it was. Then she went on to state 
her reason why s!.e wanted to know and be positive 
about the terms of the policy. | heard it, | was 
right there. | heard her express her intentions. | 
heard her give her reasons. 

Q. Was there anvthing further said by either of 
them in relation to that insurance, at that time? 

A. She said, “If Mr. Waters don't pay this by 

the first of September.it is understood that you 

S2 will take his note for three or four months, 

the same terms as the first one.” and Mr. 
Porter said that that was the agrecment. that was 
the understanding. 
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(). Was there anything further said? 

A. Very little, if anything, because Mr. Waters 
Was busy that morning. 

Q. lHlow long did Mr. Porter stop there? 

A. The entire time did not consume over five 
minutes, seven minutes probably. Just as quick as 
| could call Mrs. Waters, and she come to the front 
door, that was the time. 

Q. Was it in general terms spoken of as being on 
the same conditions as the first policy or were those 
conditions named? 

A. The conditions were named. 

Q. Do youknow of any reason why your recol- 
lection should be better as to what that conversa- 
sation was, to-day, than it was a year and a half 
ago? 

(Objected to.) 

Q. Are you absolutely certain that it was the 
30th day of August that you went to Mr. Porter’s 
house in the evening? 

A. Yes, sir. 

Q. No question about that? 

A. No, sir. 

Q. And it was on the following day which would 
be the 3lst, that you went to the oftice? 

A, Yes, sir. 

(). What time in the day did you go to the 
office? 

A. About one o'clock. - 

Q. What was your object in going to the office? 

A. | went there under directions. 

Q. That is not the question. What did you go 
there for? 
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A. Simply to make a tender of that money. 

Q. What did you say when you went in? 

A. | simply came to make a tender of the 
money. 

Q. Just use the language that vou used at that 
time? 

A. Leannot say that | can use the language that 
vou have on those notes at all. [| wont attempt to 
do it, 

@. | have not asked you anything about any 

notes, | merely ask youto state the substance 

SS. of what vou said when vou went into the 
office on that day? 

A. Leaeme there to make a tender of the amount 
of S35S.65. 

Q. Is that all vou said? 

A. It was not all that I said. 1 do not remem- 
ber exactly every word that [ said. 

Q. Ido not ask you for every word you said, was 
that the substance of what you saia? 

A. That is as near the substance as | can re- 
member. 

Q. Do vou recollect anything else you said? 

A. There was not much else said Mr. Winship. 
When that was said that was about all that was to 
he said, 

. How came you to go there at that. time? 

A. Lwent there under direction or by request 
of Mrs. Waters. 

Q. Had vou not already made a tender of that 
money to Mr. Porter? 

A. Yes, sir. 

Q. Had he accepted it? 
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A. Yes sir, he had accepted the tender. 

Q. Then what was your object in going there? 

A. I said that [simply went there by request of 
Mrs. Waters. | was as an agent, really, in the mat- 
ter. It was not any of my private business at all. 

(. When you went into the office did you intro- 
duce yourself? 

A. Ido not remember whether I did or not. 

(. Were you acquainted with any of the per- 
sons that were there present? 

A. No, sir, not personally. 

Q. Do you know how that office was occupied 
and what for? 

A. I believe it was occupied as a life insurance 
office, by Mr. Porter, and, presumably by you, I did 
not know you ut that time, 

Q. Do you know about any other business that 
was carried ou there—ticket ageney— or anything 
of that kind? 

A. I did not pay any attention to that, | do not 
know whether there was any ticket agency there, 
because | did not stop to inquire. 

Q. When you went in there you did not tell any 

one who you were? 

S4 A. It is possible that I might have intro- 

duced myself. 

Q. But did you do it? 

Q. (By.the Court.) Tell us who was in there, 
and what you said, and how you introduced your- 
self. 

A. I think Mrs. Winship was there. | 

Q. (By Mr. Winship.) Did you tell Mrs. Win- 
ship, or anyone else, who you were? 
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A. No. | would not swear that I told Mrs. Win- 
ship who I was. My recollection is that 1 told Mrs. 
Winship what I came there for, to make a tender 
of that money. I did not know that it was neces- 
sary for me to tell who I was. 

Q. My whole object is to tind out the language 
that you used as near as you can give it, or thesub- 
stance, 

A. [donot remember my language. I did not 
make a note of my language at all. 

QY. The substance of it? 

A. The substance of it was that I came there 
under the direction of Mrs. Waters to make a _ ten- 
der of that money, $355 69. 

(). Did you not say then and there that you 
wanted to tender the money to Mr. Porter? 

A. Ido not remember whether | did or not. I 
might have said that | came there to make the ten- 
der to Mr. Porter's office, and I might nut have 
said it. 

Q. Did not Mrs. Winship say to you then and 
there that Mr. Winship was away, and advised you 
to let it lav until he returned? 

A. | wont swear that she did. 

(). Did you say that you would not have any- 
thing to do with the Company or with Mr. Winship 
that your business was with Mr. Porter? 

A. Ido not remember saying any such thing. 

QO, Did you say it? 

A. I would not say that I did. or would not say 


that I did not. 
Q. What directions did Mrs. Waters give you? 
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A. She simply wanted me to go there to make a 
tender of the money. 

(). What did she tell you to do? 

A. Sheasked meif I] would not go there, and 1 
wert 

() (io there for what? 

A. Got there and mukea tender of the 
Phones, 

am () That was all said? 

\. [tis not very likely that that was all 
she said Pennunot remember everything that she 
suid. nor can b remember everything that Mrs. 
Win.hip said. or anybody else. Those are the facts 
asnearas -ean remember. There was no great 
conversation connected with the tender of it. 

Q. When did she give you those directions? 

A. It was either that evening. Monday evening. 
or Tuesday morning after she cume down town, | 
do not remember which, 

(). Where were you when she gave vou those 
directions? 

A. Lwas either at her house or at Mr. Rouse’s 
ottice. 

Q. Can you swear which? 

A. oT cannot swear which. 

Q. Did vou bring the money down town with 
you when vou came down that morning? 

A. UT think PT did. 

(). Did vou have the money in) your possession 
from the time you took it to Muir. Perters house, 
until you went to make that tender? 

A. | wont be positive whether I had it, or Mrs. 
Waters liad it. 
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Did you count it? 

Yes, sir. | counted it. 

When? 

A. I counted it beforeil went over to Mr. Porter's 
house. 

Q. When you left Mr. Porter’s house where did 
you go that night? 

A. | went back 10 Mrs. Waters. 

(). Did you report to Mrs. Waters what you had 
done at Mr. Porter's house? 

A. I did. 

Q. What did she then say to you? 

A. Well, now, that I cannot say positive. 

Q. As near as you can the substance of it? 

A. Shesaid a great deal that evening, | cannot 
begin to remember all she said. 

Q. Well, what did she say in relation to this 
tender, that is what | want to get at?. 

A. Probably she was satisfied with the saecess 
of the tender. 

Q. You say you went to Mr. Porter's office under 
instructions. We would like to know what those 
instructions were. 

A. They were simply in effect to make a tender 

of the money. 

S6 Q. Atender of the money to whom? 

A. Tender of money to Mr. Porter's of- 
tice in payment of the premium on those policies, 

Q. You came back from Mr. Porter’s house and 
reported to her what you had done?. 

A. Yes sir. 

(. What did she say about doing anything 
further. .f anything? 
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A. She thought of making a tender; whether it 
entered ito her head that evening or the next morn- 
ing, or Whether it was somebody else that spoke of 
it, or Whether she decided upon itafter she went 
down town the next morning and consulted Mr. 
Rous, | do not know. Lthink probably she con- 
sulted with Mr. Rouse before she decided on that 
course, and it was decided a proper thing to do. 

. You have told us what you do not know 
about it, now tell us what vou do know. When 
did she give you the first directions to go to Mr. 
Porter's office. 

A. [think probably it was in Mr. Rouse’s office 
after she had decided upon it. 

Q. (By Mr. Hoyt.) What date was that, do you 
recollect was it Monday? 

A. This was on Tuesday, I believe, following. 

Q. (By Mr. Winship.) Now.at Mr. Rouse’s of- 
fice. what did she say to you about going over to 
Porter’s ottice? Give the language as near as you 
can? 

A. She asked me to go over. 

Q. What did she say? 

A. Askedmeto go overand make a tender of 
the money to Mr. Porter's office. 

Q. Gave you no further instructions about it in 
any way? 

A. [donot remember any specific instructions. 

Q. Any general ones? 

A. Norany general ones in particular. 

Q. Did you talk it over as to what you should 
do? 
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A. Herand Mr. Rouse talked the matter over. 

(). In your presence? 

A. I donot remember whether | heard the con- 
Versation or not. 

Q. Ifyoudid not hear any conversation, how do 
you know they talked it over? 

A. Well Mrs. Waters went there for that pur- 

pose. 

“7 Q. low do you know?, 

A. Beeause | went along with her, I wont say 
that I sat right by her side when she was talking to 
Mr. Rouse, | think | was in the office and 1 will 
swear that | was in the office. 

Q. She went there for that purpose because you 
went along with her? 

A. Not because | went along with her. She went 
of her own accord and | went with her. 

Q. How do you know what her purpose was in 
voing there? 

A. Because she spoke of it in the morning. 

Q. You say you knew she was going there for 
that purpose because she spoke of it in the morn- 
Ing? 

A. Yes, sir. to consult with Mr. Rouse on that 
point. 

Q. On what point? 

A. About making a tender. 

. Is that allshe said, “lam going there to dis- 
cuss about making a tender?” 

A. She did not go there to discuss it, she went 
there to consuit about it. 


Q. Did you tell her that vou had made a tender 
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the night before and that Mr. Porter had aecepted 
it? 

A. Yes, sir, | think [ told her the evening be- 
fore. | 

Q. Then what led to this statement of hers that 
she was going down toconsult Mr. Rouse in rela- 
tion to this tender? What was the talk between 
you and Mrs. Waters that morning? 

A. Oh, between Mrs. Waters and myself? 

(). Yes, sir. 

A. -My dearsir, you never asked me any question 
about that, | never understood it so. 

Q. Let us go back then. Between whom was 
the conversation that yousay she had in the morn- 
ing which led youto know that she was going down 
to Mr. Rouse’s office? 

A. It was inthe family there. Her daughters 
and her son, and her sister was there. Mrs. Hatch 
Was present, and there was some of her other rela- 
tives, | not remember. 

A. Were youthere? 

A. | was there in and around. 

SS Q. Was the remark made to you that she 
was going down to see Mr. Rouse? 

A. Not in particular. 

Q. Tell us what she said in your hearing that 
morning about going to make another tender? 

A. Mrs. Waters talked the matter over I believe 
with her sister. 

Q. That you heard? 

A. And there was some other people there that 
she thought she would go down and consult with 
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Mr. Rouse, and see about the propriety of making a 
j tender at Mr. Porter's oftice. 
® Youremember no other conversation or re- 
marks made by her in your presence or hearing 
about it? 
A. That is the sum and substance of it. 


| YQ. You came down with her to Mr. Rouse’s of- 
| tice? 
A. Yes, sir. 
Q, You did not hear any conversation between . 


her and Mr. Rouse? 
A. | believe | did hear some conversation. 
YQ. What was it? 


: A. There was some conversation regarding the : 
| propriety of making this tender. 2 
Q. What was that conversation? <i 
& A. In regard to the advisability of making it. 
i Mr. Rouse thought it would be a good idea. 
(). Not what he thought, what did he say? bs 
| A. He said it would he a good idea to make the ‘ 
é tender to Mr. Porter's office. . 
‘ Q. Did he sav that before Mrs. Waters said any- 
thing to him? 
A. That | eould not say whether he said that be- . 
. fore anything was said at all, }do not think he did. aa 
A Mrs. Waters commenced the conversation | think. a 
Pd Q. What did shesay? a 
A A. She commenced right point blank: right on 
' the point exactly, as to the propriety of making 
| this tender at Porter's office. 
Q. Did she tell him of the tender the night be- 
{ fore? 
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A. Yes sir. 

(Q. And that Mr. Porter accepted the tender? 

A. Yes, sir. 

(). Any reason given by Mrs. Waters as to why 
anew tender should be made? 

A. Mrs. Waters did not give any reason partic- 

ularly. Mr. Rouse thought it would bea good 

SY ideato make a tender at lis office. 

(). Did he give any reason? 

A. Why he did not think it was necessary. -Mr. 
Rouse did not, but he thought. it would not do any 
harm to make it. He thought, as an insurance man 
it would not be hecessary, 

Q. Youdo not know what he thought. What 
did he say? 

A. | know what he thought about that time, | 
think I have some recollection of what he thought 
about it. 

Q. Please give us the process by which you can 
tell what a man thinks. 

A. Wellhe expressed it in words, that is the way 
he thought. 

Q. What did he say? 

A. Hesaid it would be a good idea to make it. 

Q. Did he say it was not necessary ? 

A. He said it was not necessary to make the 
tender because the other was suflicient. but it would 
not do any harm to make the tender at his office. 

Q. And so sheasked you to go. Did you go di- 
rectly from there to the office? 

A. Yes, sir. 
Q. Where did vou find Mr. hower? 
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A. Excuse me, | did not go directly from there 
to the office, | did not go there until noon, | found 
Mr. Hower at Hower & Higbee’s store, | did not go 
for the reason that Mr. Hower could not get. away 
any time only at noon. 

Q. Did Mr. Lower sav anything to you when he 
went into the offiee with you at that time? 

A. Novsir, | donot think he said anything, If 
anything at all, it was very little. 

QW. Or talked in relation to the tender you made? 

A. It is possible Mr. Hower said something, | 
wont swear that he did or did not. 

Q. Did Mr. Rouse go with you? 

A. Nov sir. 

(). Hither time, at the house or office? 


A. No. 
RE-DIRECT EXAMINATION BY MR. ILOYT. 


Q. Youhave said two or three times on 

9) your cross-examination that Mr. Porter ae- 

cepted the tender. What do you mean by 
“accepted the tender?” Do you mean that he took 
the money? 

A. No, sir, |] do not mean any such thing, He 
acknowledged the tender, | mean, | should have 
said heacknowledged the tender. He acknowledged 
the tender but did not accept the money. 

Q. State whether or not he accepted the money, 
or declined to receive it that night when you went 
there? 

A. He declined to receive the money. 
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did not make a tender? 

A, Whi. limade a tender, 

(Q). T mean at Mr. Porter's office? 

A. | made it the day after [ made the tender at 
his house, 

Q. But are you certain as‘to whether or not 
you went there the day before? 

A. ‘To Mr. Porters office? 

(). Yes, sir. 

A. No, sir, | donot think T went to his office It 
is possible that T did, but T think Mr. Rouse went 
over to his office two or three times in’ the morn- 
ne. : 

Q. (By Mr. Wileox.) Were you present when 
Mr. Rouse went over to Porter's office? 
A. ithink | was in Mr. Rouse’s office. 
Q. Well. you do not know whether he went over 
or not unless you were with hin? 
A. Simply what he said. that he had been over 
there. 
Q. (By Mr. Hoyt.) Tlow was it as to going there 
Monday. Do you mean to state positively that vou 
| did not go there Monday? 
A. No, | won't state positively that I did not go 
there Monday. [do not recollect particularly. 

Q. But you know you went there Tuesday? 

A. Yes, sir. 

Adjourned until next morning at 9 o'clock, May 
7th. ISS4, 9 A.M. 
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WW. What is vour recollection as to Whether or not 
you made atender on the Monday following Mr. 
Waters death, Are you certain whether you did, or 
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DEPOSITION OF UH. C. ROUSE. 


Henry C. Rouse, called by plaintiff, being first 

duly sworn, testified as follows: 

91 Q. You reside in Cleveland? 

A. Ido, yes. 

Q. Are you acquainted with Mr. Porter? 

A. I have met him. 

Q. State whether you remember the event of 
Mr. Waters’ death. 

A. Distinetly, sir. 

(). State whether you saw Mrs Waters soon af- 
ter? 

A. The following morning, yes sir. 

Q. Where did you see her? 

A. At her residence, I think it was Thursday, I 
am not confident however. 

Q. What, if anything, did you have to do with 
any insurance policies when you went there the 
next morning? 

A. They were put in my charge. 

Q. Were there any insurance policies in the 
Union Mutual of Maine, put in your possession? 


A. There were two, 

Q. Who gave them to you? 

A. Mrs. Waters. 

Q. What did you do after you left the house? 

A. I took the policies and went down to the 
city. 


Q. Where did you go in the city? 
A. I visited first the office of General Elwell, on 
Fuclid avenue. 
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QW. What were your relations with Mr. Waters? 

A. Mr. Waters and | were associated in busi- 
ness, 

Q. Who was in General Elwell’s office when you 
came in? 

A. There were several men there besides 
General Elwell, and among others aman who | 
afterwards learned was Mr. Porter, the manager of 
the Union Mutual Company, 

Last part of answer objected to. 

Q. Do vou know why Mr. Porter was there? 

A. I do not. 

(Q). State what oecurred there ino Mr. Porter's 
presence in relation to these insurance policies, 

A. | stated the death of Mr. Waters, which 
created great surprise among the men who were 
there, including Mr. Porter, who made an exclama- 
tion. 

Q. What was that exclamation? 

A. Hesaid “My God?” He was very much sur- 
prised. 

(Testimony as to conversation objected to.) 

2 Q). Did you say anything to Mr. Porter in 

reference to these insurance policies? 

A. Idid. I stated that [had two policies in his 
Company and | would make the tender there—make 
the claim. 

Q. What did he say? 

A. Ido not recollect what his reply was, if any. 

Q. Now, come down to a later time when a 
tender was made. What, if anything. did you do 
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about making a tender to the agent of this Insur- 
ance Colipany. 

A. 1 procured legal tender in money to the sum 
of S3505.69, 

. Do you remember what day it was? 

A. I think ii was Monday, | am not sure. 

Q. Where did you get the money? 

A. At the Commercial Bank | beheve. 

(). Siate whether or not you got the exaet 
winount of money? 

A. [know that Idid, Lhave a distinet recollee- 
tio on that pore, 

Q. And what kind of money was it? 

A. In legal tender. 
QO. What did you do after you had gotten the 
money? 

A. | went tothe oftiee of Mr. Porter with this 
money and a witness to make a tender of it. 1 did 
not find Mr. Porter, he was not there, | made stren- 
uous efforts to find him and failed. 

Last part of answer objected to. 

Q. Then what did you do with the money? 

A. | gave it eitherto Mrs. Waters or Mr. Me- 
Knight. 

Q. Where were they—in Porter's office? 

A. Yes, with me, 

(Proof of death shown witness.) T will ask you if 
you ever saw that paper before? 

A, Yes, sir. 

Q. Who made out that proof of death? 

A. Mrs. Waters executed it. This is partially 
in my handwriting. and partly in the handwriting 
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of the Notary, probably, Foster | think. 

Q. What did you do with that proof of death 
after it was made out, if anything? 

A, It was forwarded to the chief office of the 
Company. 

@. (Paper shown witness.) State whether you 
received that letter in reply. 

A. Tdid. 
4B) Plaintiff offered in evidence proof of death, 
and letter from DeWitt, President of defend- 

ant Company. 


CROSS-ENAMINATION BY MR. WILCOX, 


(). You say you are in the Insuranee business? 

A. Yes. ) 

Q. And were at the time of the death of Mr. 
Waters? 

A. Yes. 

Q. And that Mr. Waters:was engaged in busi- 
ness with you at that time? 

A. Yes, sir, 

Q. How long prior to his death was he so asso- 
ciated with you in business? 

A. For several years, probably seven years, six 
or seven years, 

Q. And up to the time of his death? 

A. Yes. 

Q. I willask youif just prior to his death he at- 
tended to is business? 
A. He did, yes. 
Q. Right along? 
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] A. Yes sir. 
4 Q. Had not been absent from the city? 
A. Ilis business kept him away nearly all the 
while, sir, he was absent from the city almost con. 


stantly. : 
Q. Prior to his death when did you last see him? 
: A. The might he died, 
| Q. Prior to that time when did you see him? 
A. I think about two weeks before. 
} Q. Where? 
A. I think it was at my office. 
Q). He was at Chautauqua just prior to his death 


Was he not? 


A. He was. 
(). For how long a period? 
A. | would say for three weeks. | saw bim after 


his return to Cleveland. 

, Q. Do you know the purpose of his going to 

, Chautauqua? 

| A. [dono not. My presumption is it was for 
pleasure, Tonly know it was an outing—not on 


« 


| business, 
| Q. Where did you state in your direct examin- 
ation that vou got the money? 

A. At the Commercial National Bank of Cleve- 

land. 
4 Q. Are vou positive about that?! ‘ 
A, Yes. Nolam not. | will not state 

that positively. 

Q. Why not? . 

A. Leannot remember distinetly. But T will , 
swear that the money was in legal tender. E- 
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(Q. Why do you say that you gotit at the Com- 
mercial National Bank if you are not positive? 

A. Beeause | keep my accounts there. 

Q. Was that the only reason you stated so in 
your direct examination? 

A. That was a strong reason for so saying. 

Q. Your personal account? 

A. My personal account, yes sir. 

Q. Did you draw this money from your personal 
account? 

A. Ido not remember from what account | drew 
it from. 

(). Had you the privilege of drawing upon any 
other account except your personal account? 

A. Yes, sir, | have several; had at that time. 

Q. Tell us according to your best recollection 
where and from what account vou got the money? 

A. My impression is that I took a check to this 
bank and drew out the money against the cheek. 

(). Whose check? . 

A. I think it was my own check. 

Q. If that be true, that it was your personal 
eheck, it came from your personal account, did it 
not? 

A. Probably. 

Q. Have you had any conversation with the 
parties to this case since you testified before? 

A. Ithink not in this respect. 

Q. Are you positive? 

A. No. 

Q. Would you remember it if you had had any 


. 
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conversation about this matter since you testified 
before? 

A. Yes, very likely I might. 

Q. Would you? 

A. | remember having had conversation about 
it after the last trial. 

Q. Did those conversations in any way change 
your memory in regard to the transaction? 

A. No sir. 

Q. You remember testifying in this ease at 
95> the formertrial, do you not? 
A. Yes. 

Q. Do you remember what you testified to in this 
regard? 

A. [donot, I have not refreshed my memory 
on 1t. ; 

Q. Is it not true that in answer to that question 
on the former trial you testified that you got the 
money from Crumb and Baslngton? 

A. It may be, sir. 

Q. Is it true? 

A. That 1 cannot tell. 

Q. Have you no recollection as to what you tes- 
tified to in that respect? 

A. Ihave not. It might have been at Crumb 
and Baslington’s, it might have been at the Com- 
mercial Bank. 

Q. Was not your recollection as good upon the 
former trial, as good as it is now in regard to the 
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A. It was better probably, very much, undoubt- 


edly, in respect to these details. [| have not dwelt 


upon them since. 

(). Did you not testify upon the former trial 
that the money was Mrs. Waters’ money? 

A. | presume so, yes, sir. 

Q. Then why do you now testify that it was not 
her money? 

A. It was her money, sir | was the agent in pro- 
curing the money. 

Q. What day was it that you got this money? 

A. My impression is that it was the following 
Monday after Mr. Waters death. That is my recol- 
lection of it. 

Q. Dil you have any conversation with Mrs, 
Waters just prior to your procuring the mouey? 

A. Yes, 

Q. Where? 

A. In my office probably. 

Q. Do vou remember that it was in your of- 
fice? 

A. I think it was, ves. 

Q. Anybody present besides you and = Mrs. 
Waters? 

A. [ehink Mr. MeWwimight was there. 

(). And heard the conversation? 

A. Whether he did or not | do not know. 

Q. Ile was near enough to hear, was he? 

A. | should think so. 

Q. Was there any talk at the time about mak- 
ing a tender? 


A. Yes. 
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Q. Was anything said by Mrs. Waters or 

96 yourself as to the necessity of making a 

tender. 

A. I donot know in that respect, do not remem- 
ber. 

Q. Was there any conversation upon that sub- 
ject? 

A. There was talk about the tender, yes. 

Q. Let us have what talk there was upon that 
subject. 

A. It was thought best to make a tender. 

Q. What was suid? 

A. The conversation all tended to that—that a 
tender should be made, 

(). Tell us what was said if you can? 

A. I cannot verbally recall the conversation. 

Q. Thesubstance of what was said? 

A. Ido not know that | can particularize fur- 
ther than that. 

Q. Did she say that she thought a tender ought 
to be made? 

A. I think she did. 

Q. That is your best recollection is it? 

A. Yes. 

Q. And what reply, if any, did you make? 

A. lagreed with her. 

Q. Was there anything said about the reason 
why it should he made? 

A. I donot remember what the detail of the 
conversation was. | cannot remember those details 
at this time. 

Q. Did she at that time tell you of any arrange- 
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ment that she claimed to exist between Mr. Porter 
and Mr. Waters? | 

A. Yes, mention was made of that. 

(). Did she state what the arrangement was? 

A. I think she did. 

Q. When did you get those particulars? 

A. The morning after the death of Mr. Waters. 

(). tow early in the morning? 

A. Ithink it was about half-past eight o'clock: 
eight or half-past. 

Q. Where do you live in respect to Mrs. Waters? 

A. | live about a mile and a half from her resi- 
dence. 

Q. How did vou happen to be at Mrs. Waters’ 
house so early in the morning? 

A. Lreeeived word of Mr. Waters’s death. 

Q. From whom? 

A. From Mis. Waters early that morning. 

Y. By note? 

A. By note or word; [| do not remember 
97 which; | think it was by messenger. 
Q). Did she request you to come to her 

home? 

A. That | do not remember. 

Q. You do not remember the contents of that 
message? 

A. 1 do not remember exactly what the message 
Was. , 

Q. But you went in response to it? 

\. | went immediately, as soon as [ was able. 

Q. How long did you stay there? 
Fifteen or twenty minutes, perhaps. 
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Q. Did you have any extended conversation 
f with Mrs. Waters? 
| A. As much as that time would allow—a quarter 
of an hour or ten minutes. 
Q. Talked with her all the time you were there, 
lied vou? 
A. Nearly all, sir. 
| Q. What was the subject of your conversation? 
A. That that is used on such oceasions—con- 
dolence, 
; \. Was it in regard to these policies? 
A. Upon leaving | asked her to give me these 
policies, 
Q. What did you know about the policies? 
‘ A. Mr. Waters had requested me to attend to 
that business for him. 
= Y. Attend to the insurance business? 
‘ A. Yes, and his other business. 
4 . When? 


A. Previous to his death. 

Q. How lone previous? 

A. The day before. 

Q. What time on the day before? 

A. About eight o'clock in the evening. 

(. That was the last time you saw him before 
his death? 

A. Itwas. Yes. 

Q. (By Mr. Hoyt.) He died that same night? 

A. Yes. 

(). You mean it was about four hours before he 
f died? 

A. Yes, 
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(). (By Mr. Wilcox.) Was he conscious of ap- 
proaching death at that time? 

A. I think he was, undoubtedly. 

Q. Ile spoke of it, did he? 

A. He did. I think he did. I think he was 
conscious of approaching dissolution. 

Q. Did he say anything to you about the policies 
in particular? 

A. Ile did not. I did not know what policies he 
had until | received them in the morning. 

Q. Did he say anything about the neces- 
98 sity of muking a tender of the money? 
A. IHledid not. No. 

QM. Did not give you any information in regard 
to it? 

A. None whatever. 

Q. And upon vour request Mrs. Waters gave you 
these policies? 

A. Yes. 

Q. This conversation that took place at your of- 
tice was on Monday following? 

A. I think it was. 

Q. Did you go and make a tender on Monday, or 
attempt to make it? 
Yes, | was one of the party. 
Where did you go? 
To Mr. Porter's office. 
Who were the other parties? 
| think Mrs. Waters and Mr. McKnight. 
Did you all three go to the office? 

A. Itis my impression we did. I cannot swear 
to that, though. 
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Q. Why not? 

A. Because we made several visits there, and 
my recollection is not clear upon that special first 
Visit. 

Q. All three of you made several visits, did you? 

A. Made several visits, yes. 

Q. Did you go to the office each visit? 

A. Idid not. | made one or two, perhaps three, 
Visits. 

Q. Upon this occasion you went along at any 
rate? 

A. | went along, ves. when the money was first 
taken over there. 

Q. On Monday? 

A. Yes, 

Q. And Mr. MeKnight was along? 

A. I think he was, ves. 

Q. And upon this oecasion did you go into the 
office to Mr. Mehnight? 

A. It is my impression we did. 

Q. Did you have the money, or did he? 

A. That Iam not positive about. 

Y. Don’t remember? 

A. No, I do not. 

Q. Well, you went to get the money? 

A. [ did, 

Q. Did you keep it. or did you deliver it to—- 

A. leither kept it myself or delivered it to Mr. 
McKnight. 

Q. My question is which was it? 

A. I cannot tell vou. 

Q. Can't you tell? 
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A. No, not positively. 
(). When you went to the office? 
A. Inquiry was made for Mr. Porter. 
99 Q. Of whom? 
A. Of the person in charge there. 
Q. Who was in charge? 
A. Some clerk, I take it. 
Q. A lady ora gentleman? 

A. I think it wasa lady. I met there two par- 
ties at different times, one was a lady and the other 
Was a man; the woman was there more often, | 
think. 

(). Do you know the parties? 

A. Ido not know. 

Q. Do you know now? Have you since learned 
who they were? 

A. 1 don't, | do not know. 

(). You inquired for Mr. Porter? 

Yes, sir. 

Did you make the inquiry? 

I think I did. 

What. response did you get to that? 

| was told that he was not in. 

What next was said? 

Wanted to know when he would be in: where 
we could find him. 

Q. What response? 

A. Didn't seem to know We got no satisfac- 
tory information as to his whereabouts, although 
we tried there and outside, too. 

Q. I[ did not ask you for that. What occurred 
right there in the office?) Go ahead and give all 
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that occurred there in your own way. 

A. That is all I recollect. 

Q. And you went away then, did you? 

\. We did: yes. 

Q. Did Mr. McKnight go with you? 

A. I think he did. 

Q. Are you sure about it? 

A. | don't know: | cannot say about that; I 
think he went away with me. 

Q. Was there any tender made there? 

A. At that time—that first visit? 

. Yes. 

A. | don't think there was. No, nobody to 
tender it to. 

(. If you had the money you took it away with 
vou, did you not? 

A. I don't know whether I took it away, or 
whether McKnight took it away. 

(Q. If you had the money, you took it away with 
you? 

A. Well, not necessarily so; but if [ had the 
money on my person when | left the office, | did, 
but whether | did or not I don't know. 

Q. Andif Mr. McKnight had the money he took 
it away with him? 

A. If he had the money he took it away, 
100 yes. ! 
Q. Atanyv rate the money was taken away? 

A. My impression is that it was on that oceasion. 

(Mr. Hoyt, we will admit that it was, because it 
was tendered.) 

A. The money was left there at one time, but it 
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was not on the occasion of this first visit, if that is 
the one you are referring to. 

(). I did not ask you for that, did 12 You say 
the money was left there. How do you know it 
was? : 

A. It was left there by my direction. 

Q. How do you know? 

A. Why, because we discussed that matter be- 
forehand. 

Q. Were vou there when it was left there? 

A. I think not. 

Q. Then you don't know, do you? 

A. Ido not positively. 

Q. Then why do you testify to it? 

A. Why, that is what I thought you were trying 
to bring out in questioning me, that is all. 

(). Lam trying to get at your knowledge, not 
somebody else’s knowledge, or what somebody told 
you. After you left there on this Monday what 
did you next do, where did you go, and what did 
you do? | 

A. | went to my place of business. 

Q. And Mr. McKnight went with you? 

A. Perhaps he did, sir. 

Q. Well, did he? 

A. I think so. 

Q. Was Mrs. Waters there? 

A. Whether she was or not at that moment I do 
not recall. | 

Q. You have no recollection whether she re- 
mained to your office during this visit across the 
street or not? 
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A. I don't remember in that’ respect, no. 

Q. Did you have any conversation with Mr. Me- 
Knight or Mrs. Waters immediately after your re- 
turn? ) 

A. Oh. yes, | presume we did, 

(). Well. did voun—do you remember it? What 
Was the conversation? 

A. We determined upon a course of procedure, 

Q. Task you what was said in that conversation, 
not what you determined upon. 

A. Oh, I ean’t remember the verbiage, sir, I 
don't remember in that respect. 

Q. Well, can you give the substance of what 
Was said? 

A. Why, simply an exchange of ideas on 

101 the situation, and the surprising absence of 

Mr. Porter from his place of business and our 
inability to find him anywhere. That was the 
vist of the conversation. 

Q. That was the only attempt that was made at 
that time? : 

A. We made several attempts during that day, 
as | remember it. 

Q. At that time that was the only attempt you 
had made, when you went to his office-and did not 
find him in? 

A. You are referring now to that afternoon, are 
you not? 

Q. Monday afternoon. yes. 

A. Well, several visits were made. I missed 
one, I am sure. 7 
Q. Do you know anything about any visits that 
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were made except when you were present? 

A. Oh, no, 1 am not certain of that, certainly 
not. 

Q. Then you are now able to state that Mrs. 
Waters was at your office on your return? 

A. My impression is she was, or came in soon 
after. Yes, | saw her again that afternoon. 

Q. Anything said about going to Porter’s house? 
A. Yes. 

Q. Did you go? 

A. 1 did not. no. 

Q. When did you next see Mrs. Waters and Mr. 
Mehnignt? 

A. [think it was the following day. 

Q. At your office? 

A. Yes, probably it was. 

Q. Had you a conversation with them about 
this tender? 

A. Yes. 

Q. What was it? 

A. Well, Mr. McKnight related to me his ex- 
perience with respect to the tender of the money; 
I distinctly recall that. 

Q. Well, give us that experience. 

A. Well, he waited around the house of Mr. 
Porter, and when Mr. Porter had retired for the 
night knocked somebody up. and had a witness 
there, and made a tender of the money. 

Q. Mr. Mecknight told you and Mrs. Waters at 
your office that he had made a tender to Mr. Porter 
the night before? 
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A. I think it was at that time, yes. 
102 Q. What did you do then, or what did 
they do in your presence? 

A. I donot recollect anything further on that 
occasion. 

Q. Any talk about making another tender? 

A. I do not remember it; do not remember that 
there was; there might have been. 

Q. If anything had been said or done there, 
would you remember it? 

A. Perhaps I shouid; very likely I should, yes. 

Q. Did you know of another tender having been 
made or attempted? 

A. I believe there was a tender made subse- 
quently. 

Q. Do you know anything about it? 

A. I do not from absolute knowledge, because 
was not there. 

Q. Was it made in pursuance of any conversa- 
tion that you had with Mrs. Waters? 

A. Ido not recall that it was. 

Q. How soon after it was made did you know of 
it? 

A. Well, very soon, I presume. 

Q. Immediately after? 

A. That I cannot say, because I was not there; I 
was not with Mr. McKnight. 

Q. Did they return to your office and have any 
conversation in regard to it immediately after it 
was made? 

A. They may have done so. 
Q. Ifso, what was said? 
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A. My recolleetion is that the money was left in 
Mr. Porter's office with the person in charge there, 
Whoever it was. That was the report | got. That 

is all | know about it. 
~  Q. What | want to get at directly is this: Was 
there anything said to you, or in your presence, 
and in the presence of Mrs. Waters, by her or by 
Mr. Mehnight, as to the necessity of making the 
second tender—-or a second tender? 

A. No, | do not reeall that there was. 

QM. Youdo not know why that was made, then, 
nor why it was attempted? 

A. No, | do not. 

(). Jd you ever see the money after that? 

A. IT do not remember what disposition was 
made of it, sir. 

QY. Don't vou remember anything about it at 

all? 
103 A. Ido not at this time reeall, no. 
Q. Did you have any conversation with 
Mrs. Waters about what was done with it? 

A. IT presume I may have had. 

(). If you did, do you remember it? 

A. Ido not. 

(). Did you see these proofs of death signed? 

A. Yes, sir. 

(). All of them? 

A. Do you refer to this company’s proofs only? 

Q. This proof here that you have been testify- 
ing about. 

A. Yes, [saw that. That is my signature. 

(¥ Did you see Dr. B. T. Brown sign this? 


ram tel 


Union Mutual Life Ins. Co. vs. Waters. 161 


A. I do not know whether I did or not. 

Q. You went along with the notary, did you 
not, when these were made out? 

A. I may have done so, | probably did. I can- 
not swear to that. 

Q. You had charge of the getting up of these 
proofs? 

A. I had, ves. 

Q. Then you probably saw that, did you? 

A. I probably did, still I do not know positively. 

Q. Are you able to state whether that is his 
signature or not? 

A. No, Iam not, because I am not familiar with 
it, and | would not know it to state whether it was 
or not. 

Q. And you do not know now whether you saw 
him sign it or not? 

A. Idonot. Iam nota witness to that signa- 
ture. 

(Plaintiffs counsel admitted the signature of Dr. 
B. P. Brown referred to.) 


RE-DIRECT EXAMINATION. 


(). In regard to this money-—whose money was 
it? 

A. Mrs. Waters’ money. 

Q. You say that your recollection is not certain 
whether you got it at the Commercial National 
Bank or at Crumb & Baslington’s? 

A. No,I only know this: That if it were in 
business hours, it would have been gotten at the 
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Commercial National Bank, and if it were after 
three o’elock it would have been gotten at Crumb 
& Baslington’s. That is my custom. That is the 
idea upon which | predieate my testimony. 


14 RE-CROSS EXAMINATION. 


(). Why is «t that you can be positive in 
answer to Mr. Hoyt and cannot be positive in ans- 
wer to me? 

A. In what respect? 

Q. Upon the same question. How is it that you 
ean be positive in one instance and cannot be posi- 
tive in the other? 

A. Perhaps [ do not understand your question, 
Sir, 

Q. Mr. Hoyt just asked you whose money that 
was, and you promptly said: “Mrs. Waters’ 
money.’ When [ asked you that question you 
could not tell. Now, will vou give me a reason for 
that? 

A. Probably [| did not understand your question. 

Q. (By Mr. Hoyt.) On your cross-examination 
you were asked as to whether or not Mrs. Waters 
said anything to you when she came down to your 
office that Monday as to tlrere having been an ar- 
rangement between her husband and the agent in 
regard to the payment of insurance, State what 
she said in regard to what that arrangement was? 


(Objected to by defendant. Objection sustained, 
to which defendant then and there excepted.) 
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DEPOSITION OF H. T. HOWER. 


o 


H. T. Hower called by the plaintiff, being duly 
sworn, testified as follows: 
° Q. (By Mr. Kerruish.) You have resided in 
Cleveland how long? 
. A. About 21 years. 
: Q. Were vou acquainted with Mr. Waters in his 
life time? 
© A. Yes, sir. 


> Q. Do vou know Mr. Porter? 
A. Yes, sir. 
t Q. Do you recollect the fact of Mr. Waters’s 
death? 
A. Yes. 


Q. State what, if anything, you had to do in 
connection with any policies of insurance imme- 
, diately after his death? 

A. [went with Mr. McKnight to pay a premium 
on a life insurance policy, or make a tender of the 
money to pay it. 

’ (). Where did you go? 
A. Went to Mr. Porter's house on Bolton avenue. 


rd Q. About what time of the day or night was 
it? 

105 My recollection would be that it was about 
Y nine o'clock in the evening. 

(). What were the circumstances? Detail the 
4 whole transaction, 
- A. We called there at Mr. Porters and found the : 
° door open and knocked, and Mr. Porter came down. 


He had gone up stairs. I don’t know but what he 
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had gone tod bed, or was going to bed. He asked 
us in. We went into the parlor and we made 
known our business to him-—that we wished to pay 
that money, or make a tender of it, and he said 
“Gentlemen | cannot take the money. 

Q. You offered him the money? 

A. We offered him the money, yes sir. 

Q. How much? 

A, $3958.65, the amount of the premium due. 
He said, “Lcannot take the money gentlemen, but I 
will accept the tender of it.” 

Q. What else occurred? 

A. That was the main thing that we had to do. 
We had, of course, some other talk, and some pre- 
liminary talk, and talk afterwards, but Ido not 
recollect anything specially in regard to that 
money. 

. What personal knowledge have you of any 
previous or subsequent tender? 

A. We made a tender of it the next day down 
at their office on Superior street, and left the money 
there. 

Q. State the circumstances. 

A. We went down about one o'clock, I should 
say it was, to Mr. Porters’ and Mr. Winship’s office, 
and offered them the money, and they would not 
take it. We left the money there. 

Q. (By the Court.) Offered it to whom? 

A. ‘To those in charge of the office. 

Q. You did not tind Porter in the office? 

A. I think Mr. Porter was not in, Mrs. Winship, 
I think, was the one. 
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Q. You offered it to whoever was there? 
A. Yes, and they refused to accept it. We left 
the money there. 
Q. Where did you leave it? 


A. Left it on the desk of the person in charge. 
Told them we should leave the money there for 
them at any rate. 
106 = QQ. (By Mr. WNerrnish.) Who was with 
you? 
A. Mr. MeKnight. 


(). Anybody else? 
A. No. we two went alone. 


Q. About how long did that interview in the 
office at that time last? 

A. | should think probably two or three 
minutes. 

Q. What amount of money was left? 

A. $358.65, .1 think, was the exact amount. 

(). Have you any personal knowledge of the 
kind of money it was? 

A. It was bills. | could not tell what banks the 
money were issued from. 


Q. Do youknow when the tender was made with 
reference to the time of Mr. Waters’ death—how 
soon after? 


A. It was Monday, the 29th of August, that we 
went to his house, and the next day, the 30th, to 
the office. 


166 Union Mutual Life lus. ('u. FS... Wouters. 


CROSS-EXAMINATION BY MR. WINSTITP. 


Q. When did you first see Mr. McKnight at the 
time you say you went to Mr. Porter’s house—what 
time of the day? 

A. It was not day at all—it was after night. 

(). We will call it evening. What time in the 
evening? 

A. It was a little before nine o'clock. - We went 
there about nine. It probably might have been a 
half an hour, it might have been an hour before we 
went when he first spoke to me. 

Q. Not what it might have been, but according 
to your best recollection what was it? 

A. lLcould notsay aboutthat. It was within an 
hour. 

(. Where did you meet him? 

A. Imet him at Mr. Waters, when we started to 
v0. 

Q. You went to Mrs. Waters and found him 
there? 

A. They notified me. Whether he came to ask 
me to go. or whether Mrs. Waters’ son came | could 
not swear positively, but one of them asked me to 
go. 

Q. How long did you remain at the house before 
you went over to Mr. Porter's house? 

A. Not any timeatall, did not sit down at all. 

Q. Then you went directly to Mr. Porter’s 
house? 

A. Yes, sir. 

107 = Q. Did you ring the bell? 

A. TIcould not say whether there was a 
bell there. If there was, | suppose we rang it. If 
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there was not we knocked. The door was ajar— 
partly open. 

Q. Did you knock more than once, or ring the 
bell more than once, if there was one? 

A. No, [ think not. 

(. Mr. Porter came to the door? 


A. Yes. 
Q. Invited you in. 
A. Yes. 


Q. Who first spoke? 

A. My impression is that Mr. Porter spoke when 
we went In, 

Q. What did he say? 

A. Asked us to walk in. 

Q. | mean on this business that you went on, 
what was first said and who said it? 

A, Mr. McKnight did the talking. 

Q. What did he say? 

A. He said he came to pay this $358.65. 

Q. That was the language he used was it? 

A. It might have been worded a trifle different, 
but that is my best impression about it. 

Q. Whatdid Mr. Porter say? 

A. He said “Gentlemen, I cannot accept the 
money, but I will acknowledge the tender of the 
money. 

Q. Did you havethe money in your possession? 

A. I did not. 

Q. Did Mr. McKnight have it? 

A. . Yes. 

Q. Where did he have it? 

A. I should suppose he had it in his pocket. 
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YW. Lado netask you what you suppose. If you 


KNOW, SY SO. 

\. | could not tell, He had the money. He 
had it in his hand, T know that, but where else he 
hadit } could not tell Vou, 

QW. [Pid vou have it in your hand? 

A. | did not, 

). Did you eount it? 
A. 1 did not. 

Q. Then how do you know how much there was 
of it? 

A. Mr. Meitnicht counted it. 

Q. ‘Then you are swearing to what somebody 
told you, are you? 

A. Yes, with reference to the amount. | saw the 
money but | did not count it. 

Q. Did youleave that money with Mr. MelWnight 
or did you take 1%? 

A. I did not have it at all. 

Q. What time the next day did you see Mr. Me- 

hight? 

los) OAL My best recollection would be that it 

Was about noon. 


Q. Did youever count the money? 
\. No, | never counted it. 


). 
Q. Did you ever see it counted? 

A. Yes, Lsaw Mr. MeKnight count it at Porter's, 
[ saw him sit and turn the money over, and said he, 
“Here is $555.65." 

Q. And at the time he said that he counted it, 
did he? 

A. lL eould not tell whether he counted it, but 


4 
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he turned the bills over. He did not count it out 
loud, mention the sizeof the bill, but he turned it 
over and said there was that much money there. 

Q. Where did you see him the next day? 

A. At the store. 

Q. Where did you go with him from there? 

A. To the office on Superior street. 

(). Whose office? 

| could not tell you whether it was Win- 
ship’s or Porter's, Lut there where they meet to- 
gether on Superior street. 

(). Whom did you find there? 

A. Found a colored man and a lady, that Mr. 
McKnight said was Mrs. Winship. 

Q. Did you do any of the talking there? 

A. I think not. 

Q. What did Mr. MeKnight say when he went ‘ 
in? 
A. He wished to pay that money or make a 
tender of it. 

(). Just givehis language as nearas you can. 
Was that all he said—“l wish to pay that myney?” 


® 
4 
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\ 


T° A. “I wish to pay the money on the insurance 
a policy.” 
Q. He said this to the lady? 
A. Yes. 
ua (). What was said in reply? . 


A. She would not accept it. 

Q. What did she say? 

A. I ceould not tell you what she said. I could 
not tell you just the words she used, but she said 
she could not take it. 
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Q. Was anything said there in relation to Mr. 
Winships’ being absent? 

A. Leould not tell you whether there was or 
not. 

(Q). Pid she say to you or Mr. Mehnight that 
you had better wait until Mr. Winship came home. 

A. | could not say whether she did or not. 

Q. Did Mr. MeWinieht say to her that he had 

109) nothing to do with Mr. Winship or the In- 

suranee Company, that his business was with 
Mr. Porter. 

A. No, he did not say so. 

(). You swear positively to that? 

A. Lado. 

(). When were vou next in that office? 

A. Never, that | recollect of. 

Q. Pont you remember of being there Just be- 
fore the last trial? 

A. No, sir, | will say T was not there. 

Q. Dil you not go into the office to inquire as to 
who made the examination of Mr. Waters for this 
Insurance? 

A. I did not do anything of the kind at all; 
never have been in the office since. It did not 
make any difference to me about the examination. 

(). You are positive that you have stated the 
substance of all the conversation had in’ your pres- 
ence at Mr. Porter's house; are you? 

A. No.1 did not say I did. TI said those were 
the words that were used in trying to have him 
take the money, but preliminary remarks that 
might have been made about something else I 
could not state. 
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Q. Iwill change the question. You are positive 
that you have stated the substance of all the con- 
versation relating to this question that was had at 

Mr. Porter's house? 

A. Yes, all that. , 

Q. And also the substance of all the conversa- 
tion relating to this question that was had at the 
ottice? 

A. I have told vou what I recollected of being 
stated at the office. 

(. And you have stated it all have you? 

A. I would not say that I did, but I have told 
you what my recollection was about the matter— 
that we asked Mrs. Winship, or the lady there, to 
take the money, and she would not do it—she 
would not accept it. 

(). You asked her in the language you have 
stated ? 

A. 1 cannot tell just what language we used. 

(Q). I want you to tell as nearly as you can. 

A. I did in the first start, as nearly as | 

could. 


2 
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110 DEPOSITION OF ALFRED ELWELL, 


Alfred Elwell, called by the plaintiff, being 


Cc duly sworn, testified as follows: 
Q. (By Mr. Hoyt.) State your age and occupa- 
= - pation. ~* 


A. My age is 59; my occupation has been that 
iin of an attorney; I am rather retired. 
* Q. Where do you reside? 
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A. I reside in Willoughby, Lake County; my 
office in the city is at 25 Euclid avenue. 

Q. Ilow long have you been engaged in business 
in the eity here? 

A. Over twenty-five years. 

(). | will ask you if you have any recollection as 
to the death of Mr. Alfred Waters? 

A. | have, sir. 

Q. State whether or not, shortly subsequent to 
his death, you saw Mr. W.S. Porter? 

A. I knew Porter very well, and used to see him 
almost daily, 

(. Ilave you any recollection of an interview 
that occurred at your office shortly atter My, 
Waters’ death, when Mr. Rouse and Mr. Porter 
were present? 

A. | have. 

Q. Do you remember what day that was with 
relation to Mr. Waters’s death? 

A. The next morning after Mr. Waters’ death. 

Q. About what time in the morning was it? 

A. | get to my office at nine oclock. Within 
an hour | should think; somewhere in the neigh- 
borhood of ten oclock. 

Q. Who was present in your oftice at that time? 

A. Myself, my brother and Dr. Little offieed 
there. I think we were all there. Whether any 
others were there at that time I am not positive. 

Q. Was Mr. Pudney there? 

A. I think he was. 

Q. What, if anything. was said on that occasion 
by Mr. Porter to you in regard to insurance on Mr. 
Waters’ life? 
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(Objected to as incompetent; objection overruled, 
to which defendant then and there duly excepted.) 
A. Mr. Waters we were all intimately acquaint- 
ed with. Mr. Rouse came into our office—that was 
the first that we knew that Mr. Waters was dead, 
and Mr. Porter happened to be in there. It was a 
general conversation: | would not want to 
111 undertake to sort out what was said by Mr. 
Rouse to Mr. Porter, or Mr. Porter to Mr. 
Rouse. 

Q. What was said by Mr. Porter to you in regard 
to the insurance? 

A. Mr. Porter said to me—I think this was after 
Mr. Rouse went out—that Mr. Waters had recently 
taken $9,000 insurance in the company that he was 
agent for—some Maine company; Maine Mutual, 
perhaps; I don’t know. 

Q. What else was said? 

A. That he had not paid his premium: that he 
had taken a note for his premium. 

Q. What did he say, if anything, about having 
the note then? 

A. He said he had the note, and that it had not 
been paid. 

Q. State whether or not you saw the note? 

A. I am not positive. My best recollection is 
that I did. The amount was talked about. I would 
not attempt to state the exact amount, but it was 
somewhere between $300 and $400. 

(). How did you happen to see the note? 

A. He talked with me a little about it. 

Q. Did he show you the note? 
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A. lam not positive with regard to that. My 
recollection is that he did. 


Q. What further did he say in regard to this in- a 

; surance? 
A. There was considerable said. I cannot teli; ; 
I «vas attending to my business. There was a gen- P 


eral talk there. 


4 

Q. Was the word “carrying” used by anybody? 

A. | cannot remember. ; 
Q. What, if anything, was said by Mr. Porter 

about his carrying insurance on Mr. Waters’ life? ’ 

A. That there was an insurance of $9,000 in this 5 

Maine company; that the premium had not been >. 


paid, and that he had his note. 
No cross-examination, 


DEPOSITION OF J. H. EL WELL, 


>) ou 


J. WH. Elwell, called by the — being duly 
sworn, testified as follows: 4 
Q. (By Mr. Hoyt.) State your age, residence 
and oecupation. 
A. Tam in my sixty-fourth year; I reside in the 
city; my occupation ts that of a lawyer. 4 
| 112 (Q. llow long have you lived here? 
A. About thirty years. 
(). State whether you have a recollection of an e ' 


interview occurring anywhere at which Mr. Porter 
Was present? 

A. Lhavea very distinct recollection of an in- 
terview after the death of Mr. Waters: I do not re- 
member the date; it was the next morning after 
his death. 


os 


zz .. tae a oo 


Union Mutual Life Ins, Co. vs. Waters, 175 


Q. Where did that interview occur? 

A. In our office. j 

Q. What was said there, if you recollect, in the 
presence of Mr, Porter, or by Mr. Porter? 

A. Mr. Porter was in our offiee, and Mr. Rouse 
came in, informing us of the death of Mr. Waters, 
and there was a general conversation, such as 
would naturally result from that announcement. 
After Mr. Rouse left, according to my recollection 
—it may have been while he was still present, | am 
not certain about that— Mr. Rouse had told us of the 
large amount of insurance that Mr. Waters was 
carrying, Which surprised us, and whether it was 
while Mr. Rouse was present, or just after he left, I 
cannot say positively, but Porter remarked to us in 
continuation of this conversation, expressing our 
surprise at the amount of the insurance—he said 
that he was carrying, or that his company was car- 
rying, some $9,000 or $10,000 insurance on Mr. 
Waters; $9,000 perhaps. He also said that Mr. 
Waters had not paid the premium, but he had his 
note for it. 

Cross-examination by Mr. Wilcox. 

Q. What amount of insurance was referred to in 
this conversation? 

A. My recollection is that the amount was some 
$30,000 or $40,000, It surprised us, and we were 
expressing our surprise when Porter said that he 
alone was carrying some $9,000 of this, or his com- 
pany. My recollection is that it was some $30,000 
or $40,000 altogether. We were surprised that he 
Was carrying so much. 
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Be he. era 


7 13 9 MeWunight being recalled for further cross- 
examination testified. 


Q. (By Mr. Winship.) What was Mr. Waters’ 
I business? 

A. Fire Insuranee. 

(). Tow long had he been in that business? 

A: That | could not say exactly. [ think Mr. 
Waters had been in the fire insurance business ‘ 
commencing from 1560 to 1562—-I1S62 up to the 
time of his death. IT was not acquainted with him i 
all the time that he was in the business. ‘ 

(). Did you testify at the former tral that you 


eould not remember the words used by Mr. Porter 
| as to the payment of this premium, but that if he 
was paid by the first of September cash, or after } 
that by note, or something to that effect, it would 
2 be satisfactory?) Was that your testimony? | 
| A. [| would not say whether it was positively or 1 
| not, | have not got the notes béfore me, and I have { 
not had them, | won't say, | don'tremember, I have 
had other business on my mind, and | can’t say ' 
what I testified to exactly, [ know the facts. y 

Q. Did vou testify at that time that you did not . 
‘ 3 remember which policy it was that you were pres- 
ent when it was delivered ? 
| A. I might have testified to it, and there was a 
reason for it. 

Q. J] am not asking you the reason. Did you 
testify so? 

A. I don’t know but what I might have testified 
to it; but that does not make any difference; | 
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know the facts, and I ean testify to the faets. That 
ix all | am here for. 
, Q). Were the facts as fresh in yonr mind a year 
ago as they are now? 
A. No, sir, they were not. There isa reason for 
it, too. 

Q. Did vou testify at the last trial, in answer to 
the question, “How long before Mrs. Waters went 
away was it that this poliev was delivered, if you 
remember, and this conversation had? Was it im- 
mediately before, or some weeks before?” Did you 

‘ answer, “Well, it was a few days before; it was not 

>, a number of weeks. according to my recollec- 

tion.” 
1}4 A. | don’t understand that at all. Please 

} put it so that | ean understand it. 

oe (). Did you testify in substance, then, that this 
, policy was delivered a few days before Mrs. Waters 
went away to Chautauqua? 

A. Which policy? 

Q. The only policy that you claim to know any- 

' thing about the delivery of. : 

¢ The Court: You gentlemen wentall over this 4 
\ before. 
The Witness: They asked me the same ques- 
tions yesterday, your Honor. ‘ 
Q. In answer to this question you may state 
which policy, to the best of vour knowlsdge, was 7 
© delivered at the time you were there,” did you * 
. answer, “Well I think it must have been the four | 
thousand dollar policy, it was the last one deliv- 
ered?’ 
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A. I might have testified to that: 
Q). Did you testify to that? 


A. | won't swear that | testified to it. It doa't . 
a make any difference, | can swear to the truth right 
: here now. , 
' Q. Did youswear toa falsehood when you were . 
on before? ° 
A. I «did not calculate to swear to any falsehood 
that time or this time either. 
The Court. Answer whether you recollect 
what you swore before. Y 
A. I don't recollect what | swore to before; | } 
have not charged my memory with it the last two - 
or three years, | have had other business. : 


(). Onthe delivery of the second policy did Mr. 
Porter say to you or in your presence that that was 
the last poliey? 

A. [donot think Mr. Porter said it was the last 
| policy. 

Q. Did you so testify on the former trial? 

A. | might have testified on the former trial, | 
won't swear that I did, or did not. 

(). Was your recollection as good on this ques- 
tion then as it is now? 

A. What question? 

Q. As to the conversation with Mr. Porter? 


- Si 


nd 


' A. The conversation when he delivered the last 8 
policy? 
7 Q. Yes sir. q 


A. My recollection is quite clear on that point 
now, if you please. 

115 (). Was it as clear on the former trial as 

it is now? 


’ 
} 
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A. [ cannot state to a hairs breadth, if you 
please, whether it was just as clear or not, but it is 
a fact, nevertheless. [am not here to testify to any 
falsehoods, or anything of that kind. 

(). Is there any reason why vou can recollect 
Mr. Porter's conversation at the time of the’ de- 
livery of that policy now, any better than you could 
a year ago last December? 

A. There is no reason why I should not remem- 
ber it just as well, if not better; not a particle, sir. 

(). Is there any reason that you can give us? 

A. Yes, sir, | can give you a reason why I re- 
member all the facts connected with this case bet- 
ter now than | did at the former trial. | 

Q. Is there any reason that you can give us why 
you ean recollect Mr. Porter’s conversation now 
any better than you could recollect that conver- 
sation a year ago last December? 

A. Yes, sir, there isareason. I cannot recollect 
any particular words, but the conversation—the 
sum and substance of it. The reason is this: That 
in the year 1SS1 I did double work all that year; | 
did Mr. Waters’ work when he was at Chautauqua; 
he was State agent fur two companies; | had my 
own company and his two besides. It put double 
work on me. Then, after Mr. Waters’ death I con- 
tinued that work, and after a while | was obliged to 
give it up on account of my health, and then along 
during the time of the last trial, in November, | 
think it was, I had private business of my own that 
was troubling me. Those are the reasons. Since 
then | have not had the labor on hands that I had 
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during that year: | have not had any one year of 
| my business life as mueh labor; | have not per- 
| formed as mueh labor in any one year of iny busi- ? 


ness life as | did in the vear ISSI, and [| can bring 
proof to that assertion, 
| (. You testified when you were on the » 
1160 stand before to the truth as you remembered 
itat that time, did you? 

A. As nearas | could recollect it at that time. 

Re-direct examination by Mr. Hoyt. 

() You listened to the testimony given at the 
last trial, did’ you mot? 

A. Yes, sir. 

Q. State whether or not the hearing of the en- 
| tire case refreshed your recollection in regard to 
it? 

A. Yes, sir, it did. 

Q). State whether or not you have not particu- 
larly since that time charged your mind with it in 
order to refresh your recollection? 

A. | have at different times. 

Q. You testified yesterday in regard to going 
and getting that money again. Do youremember? 

A. | was not positive yesterday whether or not 
| had not gone back to the office to receive that 
money, but on retlection | don’t know but what | 
did. 

Q. If vou went back there and got that money, 
Was it In consequence of anything that had been 
received from the othee? 

A. <A letter received from the offiee by Mrs, 
Waters in regard to the money—that it was there. 


a 
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Q. The money was left there on Tuesday? 
A. Yes, sir. 

Q. What is vour recollection as to whether or 
not subsequent to that time you went back to the 
office and got the money? 

A. On reflection I don’t know but what I did go 
back and get the money for Mrs. Waters. If 1 done 
so, it was at her request, and I left it with Mr. 
Rouse. 

Q. Were you present when the tender was made 
at the office on Monday? Did you go there with 
Mr. Rouse? 

A. No, I think not. I think I waited in Mr. 
Rouse’s office. 

Q. From whom did you get the money that you 
tendered at Mr. Porter’s house that Monday night? 

A. It was the same money that Mr. Rouse pro- 

cured. 
117 Re-cross examination. 
Q. How do you know it was the same 
money Mr. Rouse procured? 

A. He handed it to me, | believe. 

Q. Did you swear positively before this jury 
yesterday in answer to a direct question that you 
did not go back into that office to get that money? 

A. I did not swear positively, if | did—why— 

Q. Did you swear in answer to the question, 
“Are you positive?” 

A. Possibly I did. 

(). Yesterday when you were asked if you were 
not mistaken, and asked if you did not stop and 
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count that money on the stairs, did you swear that 
you did not go back after it? 
A. I might have swore to that effect. 


Q. What has quieckened your recollection since 
that time on that question? Is your health better 
than it was yesterday? 

A. I don’t know but it is, yes. 

(). Did you count that money at all that you 
tendered? 

A. Yes, sir, | did. 

Q. When? 

A. | counted it before | went to Mr. Porter's 
house. 

. Did you swear on the last trial that you did 
not count it? | 

A. No, sir, | did not swear that I did not count 
it. 


DEPOSITION OF TH. H. LITTLE. 


Dr. H. H. Little, called by the plaintiff, being 
sworn, testified as follows: 

Q. (By Mr. Hoyt.) Where do you reside? 

A. 1492 Euclid avenue. 

Q. What is your age? 

A. Sixty-seven. 

Q. llow long have you lived here? 

A. About thirty years. 

Q. Do you remember an interview that occurred 
at your oflice shortly after Mr. Waters’ death at 
which Mr. Porter was present? 

A. Yes, sir. I do. 
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‘YQ. How soon after Mr. Waters’ death did that 
| occur? | 
? A. I think «t was the next day. 
Q. What, if anything, was said in your hearing 
by Mr. Porter in relation to insurance? 


> 11S) A. =O Whilst Mr. Porter was in the office Mr- 

Rouse came in and announced the death of 
4 Mr. Waters. It was the first we had heard of it, 
“ and it created the usual sensation that such things 


do, and immediately after Rouse went out Mr. 
Porter observed that he had, or his company had, 
an insurance on his life of $9,000, for which he held 
Mr. Waters’ note; that he had not paid the premium, 
but that he had his note for the amount. 

No cross-examination. 

Whereupon the plaintiff rested. 

The plaintiff then closed, and the defendant in- 

troduced the following testimony, namely: 


119 DEPOSITION OF W. J. SHEPPARD, 


Dr. William J. Sheppard, being called and 

sworn, testified: 

Q. (By Mr. Wileox.) Where do you reside? 

A. Inthis city; 72 Merchant avenue. 

(). How long have you lived in this city? 

A. All my hfe. 

Q. What is your business? 

A. Physician and surgeon. 

Q. How long have you been engaged in_ the 
practice of medici ine and surgery? 

A. Fourteen years. 

Q. You may examine the paper that [ hand you, 


Is4 Union Mutual Life Ins. Co. vs. Waters. 


andstate if you have seen it before? (Handing wit- 
less applreation,) 

A. I have. 

(). You may state what connection you have 
had with that paper. 

A. | filled out all these blanks in it with the ex- 
ception of the first part. 

Q. You may state when, and where and under 
What circumstances, 

A. It was on the evening of the 10th of June, 
ISSI, at Mr. Waters’ house. It is the regular ex- 
amination blank required to be filled out by the 
medical examiner in cases of life insurance by the 
Union Mutual Life lusurance Company, of Maine. 

Q. Did you make the examination of Mr. Waters 
deseribed ou that blank? 

A. Edad. 

(Q. Who wrote the answers to the questions that 
appear here to be written? 

A. Inall questions to be asked by the examiner, 
[| wrote them myself, 

Q. In what Forms? 

A. In forms BE. and ©, 

Q. Lwillask yvouif Mr. Waters made the state- 
ments as there written down by you? 

A. He did. 

. Do you know Mr. Waters’ signature? Did 
you see him sign that paper? 


A. | saw him sign this paper: he sigued it in 


my presence, 
Q. And on what date did he sign it? 
A. On the 10th day of June, 1SS1. 
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Q. I will ask you if you know whether Mr. 
. Waters read that application or not? 
é A. He did. He read the first portion of it here 
(Form A.) before I asked him any questions, and 
then after I had filled out the portion of the blank 


a which it was my duty to do, he read it all over be- 
> fore he signed it—or looked it all over carefully. I 
don’t know that he read every question. I handed 

. him the paper and he looked it over. 


(). How long did he oceupy in examining it? 
A. I could not say as to the exact time. Per- 
haps five minutes or so. 
120 Q. Apparently examined it carefully? 
A. I think he examined it carefully. 


CROSS-EXNAMINATION BY MR. [OY T. 


Q. When was it this application was made out? 

A. The portion that | filled out of it was on the 
evening of the 10th of June. 

Q. What portion was not filled out on the even- 
ing of the 10th of June? 

A, That portion known as Form A. I think was 
not; I do not remember when it was made out. be- 
cause I had nothing to do with that, so that I could 
not say when it was filled out. 

Q. Was it. Form A.. filled out before you went 
there? 


] cannot say as to that. 

How about Form B.? 

A. B. and. I filled out myself on that evening. 
Q. It is in your handwriting, is it? 

A. Itis. 
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(). It was the 10th of June, 1SS1, you say? 

A, SSI. 

Q. When this was done you were the medical 
examiner of the company, were you not? 

A. I was. 

Q. Inthe employ of the company? 

A. Yes. 

(). Are you in the employ of the company now? 

A. lam. 

Q. Paid for your services, are you not? 

A. Yes, sir. 

(. And when insurance policies are taken out, 
or application made, you appear on behalf of the 
company and make an examination for them, for 
which you get paid, do you not? 

A, I do. 

(). Are you in the habit of making careful ex- 
aminations? 

A. lam. 

(Q. If there is any doubt about a risk you are not 
in the habit of returning it as good, are you? 

A. No, sir; if there is any doubt about the risk 
I state the doubts. 

(). You did not state any doubt here, did you? 

A. No, sir. 

Q. What kind of an examination did you make 
of him? 

A. What do you mean? 

Q. I mean how careful an examination did you 
make of him? 

A. I made as careful an examination as I al- 
ways do, and [ am always careful in those matters. 
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It is my instructions from the company to be care- 
ful, and [ am. 

é Q. Then you discovered no reason why Mr. 
Waters was not a good risk, did you, on this care- 
ful examination? 

” A. I did not. 

121 Q. He was a good risk, was he not, at the 
time you examined him? 

I considered him so. 

Sound in every particular, was he not? 

Yes, as far as I could ascertain. 

You testified so before, did you not? 

I believe so. 

At the former trial of this case? 

| [ do not remember whether those questions 

were asked or not. If they were, I testified to that 

effect. 

Q. You testified that he was a good risk. Where 
was this examination made? 

A. At Mr. Waters house. 

Q. In what room? 

A. Well, | don’t know what room he called it. I 
suppose he called it his library. 

Q. Was Mr. Porter there when the examination 

, was made? 

¢+ A. He went with me tothe house, but during 

the examination he retired: | do not know whether 

he went home or not? 

(). Who was present in the room when the ex- 
amination was made? 

A. Mr. Waters and myself. 

Q. Was Mrs. Waters there? 
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A. Not that I know of. 

(). You won't swear positively that she was not, 
will you? 

A. I will swear positively that I did not see her. 

(). Did you not see her at all that evening when 
you were in there? 

A. I saw her before the examination. 

(). Where did you see her? 

A. In that room. 

(). Did she go out before the examination was 
completed? 

A. She went out before it commenced. 

Q. Did she come in during the time of the ex- 
amination? 

A. Nosir, not that Iam aware of. 

Q. Will vou swear positively that she did not? 

A. I cannot swear to anything that I[am_ not 
aware of, : 

Q. I want to know whether you are aware, or 
are not aware, of the fact whether she was there or 
not? | 

A. I told you that | was not aware of her being 
in the room. 

Q. Then you swear positively that she was not, 
do you not? 

A. Well, if you look at it so. 

122 Q. Is not that the way you look at it? 

A. Why certainly, if | don’t know that 
she was not there, | don’t know that she was not 
there. 


Q. Then you know that she was not there don’t 
you? 
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A. No, [don’t she may have been inthe room 
without my knowledge. I don’t know but she 
may have come in behind my back. 

Q. How large a room was that? 

A. O, 1 dontknow. I did not go there to ex- 
° amine the house, | went to examine Mr. Waters, 

and I took no notice of the size of theroom. It was 


bg a fair sized room, though. 
Q Well, during the progress of this examination 
if Mrs. Waters had come in there you would have 

> known it, would you not? 


A. Well, not necessarily so. <A person could slip , 
into a room noiselessly behind my back and I not ' J 
know it. ; 

Q. That is with felt slippers on? 

A. Yes, or without. 

Q. Suppose they were ordinarily ciothed, not 
dressed as burglars are without the accessories that 
burglars usually have, while you were conducting 
that examination, if such a person so clothed, had 
come into the room, would you not have been apt 
to have known it? 

A. No, not necessarily. I might have been so 
engaged in the examination as not to have noticed 
any little noise or anything of that kind. 


DEPOSITION OF WARREN S, PORTER. 


Warren S. Porter, being called and sworn testi- 
fied: 

Q. (By Mr. Wilcox.) Where do you reside? 
A. At Cleveland. 
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(). tlow ony have you lived in Cleveland? 

A. ‘Twenty years. 

(). | will ask you to look at that paper and state 
if vou have ever seen it before, and what connec- 
tion you have had with 1 if any? 

\. Yes I have seen it before. 

Q. What connection have you had with it? 

A. | wrote this application for insurance for Mr. 
Waters. 

(). What part of it did you write? 

A. | wrote the application. 

(. What form—-what part of the application? 
It is allan appheation? 

A. Form A. 

(), Whose signature is that to Form A? 

Mr. Waters. 
Did you see him sign it? 
A. [| don’t remember whether! did or not. 
(). Is your name there as a witness to the 
signature? 
Yes, sir. 
What is your best recollection ? 
My best recollection is that I did. 
That you saw him sign it? 
That | did see him sign it. 
After Mr. Waters signed the application, or 
Form b. of the application, did you take the appli- 
cation? 

A. Yes sir. 

Q). What did you do with it? 

A. 1 took it to the office to Mr. Winship. 

Q. ‘Took it to the office of the company. 
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\. Yes sir. 
(). In the city here? 
\ Yes, sir. 


Q. And you gave it to Mr. Winship? 

A. [think | handed it into his hands. 

(). Was Mr. Winship in charge of the office at 
that time? 

A. Yessir. Well, no. he was not in charge of 
the office at that time, his headquarters were at 
that office. 

(. Why did you give it to him? 

A. He sent it to the home office for me. 

(). Ldid not ask you that. Why did you give the 
application to Mr. Winship? 

A. I gave it to him to have it completed, have 
the policy sent on here. 

(). When next did you see the application? 

A. Ido not think I saw it till the other suit. 

Q. The former trial of this case? 

A. The former trial, yes sir. 

(). I will ask you to loak at that document, and 
state if you ever saw it before and what connection 
you have had with it, if any? 

(Handing witness paper.) 

A. This is the policy that came for that apphi- 
cation. 

(. How many policies came from this applica- 


tion, if you know? ° 
(Objected to as incompetent: objection over- 
ruled.) 


A. | wrote two for Mr. Waters. There was two 
policies issued. 
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(). Is this one of them? 
A. That is one of them. 
(The Court.) Which is that? 
(Mr. Wileox.) This is the $5,000, 
Q. And what was the other? 
A. $4,000, 
Q. Deseribe the $4,000 polhiey? 
A. It was the same as that, with the exception 
of reading for four thousand instead of five. 
Q. Astothe date, how was it? 
A. It was a later date than that. 
124 Q. What date, if you know? 
A. Well, I think it was the latter part of 
June. 
(Mr. Hoyt.) It was June 30th. There is no dis- 
pute about that. 


Q. It was June 30th. There is no dispute about 
it. This is June 16th, and the other one was June 
30th, $4,000? 

A. Yes, sir. 

Q. Like this except the date and amount? 

A. Yes. sir. 

Q. Where did you receive this $5,000 policy? 

A. 1 received it at the office. 

Q. And when, if you can tell? 

A. I probably received it about the 20th of June. 

Q. And what did you do with it? 

A. Il delivered it to M*% Waters. 

Q. Whereabouts? 

A. At his house. 

Q. Whereabouts in his house? 

A. I think it was in the room that they term the 
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library, I wont be positive about that, however. 
4 It was in the front part of the house. 
Q. And who was presenv? 
A. Mr. Waters. 
Q. Who else, if you know? 
A. I don't know that anybody else was present 


4 at that time. 

} Q. What time in the day was it? 

¢ A. I think it was in the morning before I came 
down town, 


. About what time in the day? 

A. Well, perhaps nine o'clock. 

The Court. When was it that vou delivered it? 
A’ I delivered it at once, as soon as I received it. 


a % 


f It would probably be about the 20th. 
(. (By Mr. Wileox.) You cannot state the day 
4 detinitely? 
ot A. No, sir. | cannot state it positively. 
\ Q. Do you know whether or not the policy had 
heen in the office here any length of time before 
4 you received it? 
A. I think not. 
\ . Well. do you know anything about it? 
A. No,sim. I think the policy was passed over 
; to me on its arrival here. 
~ (). When, in respect to the time you got it, did 


you deliver it to Mr. Waters? 
A. At once. 
Q. Well, that means the same day or the next 
F day? 
A. Probably the next morning. 
Q. And about what time was it in the morn- 
Ing? 
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125006. A. About nine o'clock, | should think; it 

might have been earlier: it might have been 

eight o'clock. It was in the morning before I came 
down town to business, 

Q. And to the best of vour recollection, | think 
you said that nobody but Mr. Waters and yourself 
were present? 

A. To the best of my reeollection I think there 
Wis nobody else present. 

Q. Where was Mr. Waters, and what was he 
doime? 

A. Mr. Waters sat at his desk. As this room 
is here, the desk was situated here (indicating), 
writing: looking over Ins business papers, [ sup- 
pose. | came up to the side of the desk and laid it 
on the desk, and [| said to him that here was his 
policy. 

Q. Give all the conversation, as near as you can 
recollect, that occurred at that time between you 
and Mr. Waters, 

A. Lsatl to Mr. Waters: “Now, if you will give 
me your note for 30 or 60 days it will be all right.” 
Ile said: “No, Mar. Porter, | won't give you my 
note, but | will look it over, and if it Is satisfactory 
f will pay it before the time expires.” 

Q. Have you given ali the conversation? 

A. LU think so. 

Q. Wasanything said there about examining the 
poliey? | 

A. I said to youa moment ago, that he would 
look it over, and if it was satisfaetory he would pay 
it before it —bv the time it came due. 
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Q. When did you next see him? 

A. [ cannot answer the question; I do not re- 
member. 

Q. Now, tell us about the $4,000 policy; all you 
know about it, from the commencement to the de- 
livery of it: all the conversation you had with Mr 
Waters about that policy, as near as you can, and 
when it occurred? 

A. A few days after this policy was delivered he 
said to me that he was sorry, or | guess his wife 
sald to me that he was sorry that they had not 
made it $10,000, or had not let 1t remain $10,000, It 
Was originally written for $10,000, 1 think, the ap- 
plication was, and then was altered before the ex- 
amination, or at the time of the doctors’ examina- 
tion. I think Mrs. Waters said to me that she was 
sorry—that Mr. Waters was sorry that he had not 

made it for $10,000—I think that was it. 

126 And I said to her that | thought I could get 

her another $4,000 policy on the same appli- 
cation; that | would try. 

(). What did she say? 

A. She said that | might doit. Now. under- 
stand me—either she or he: it was one of the two; 
[ think it was Mrs. Waters. 

Q. Do you remember where that conversation 
took place? 

A. [think it was at her house. 

Y. Were they both present? 

A. No, | think not; [don’t remember. [| would 
not undertake to say whether they was both present 
or not. 
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(). How did you happen to go there? 

A. My wife told me that Mrs. Waters had been 
to see me. | went there on the instractions of my 
wife. 

Q. About how long after the delivery of that 
$5,000 policy did this conversation occur? 

A. Perhaps within a week: it was right close 
onto this. 

(). You went to her house, did you? 

A. Yes, sir. 

Q. Whom did vou see? 

A. That | eannot answer, whether [ saw Mr. or 
Mrs. Waters. 

(Q). Give us your best recollection, 

A. It is my best recollection that | saw Mrs, 
Waters. 

Q. Have you given all the conversation that oe- 
curred about that $4,000? 

A. I think so, about all. 

Q. In pursuance of that conversation what, if 
anything, did you do? 

A. [went and reported the matter to Mr. Win- 
ship, and the $4,000 policy came on. 

Q. When, as nearly as you can state, did you 
receive the $4,000 policy? 

A. 1 think it was the latter part of June. 

Q. It was dated June 30th. Can you tell about 
when you received it from any recollection you 
have, or from that date? Does that enable you to 
tell? | 

A. I should receive it anywheres from the 4th 
to the 6th of the month of July. We generally re- 
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ceive the policies about four or five days after the 
application is sent in. 

(). Where did you receive the $4,000 policy? 

A. I reeeived it at the oftiee. 

Q. And what did you do with it? 

A. I delivered it to Mr. Waters’ house. 

(. Priorto Mr. Waters’ death, did you ever re- 
ceive any money in payment of the preminms upon 
either of these policies? 

A. No, sir. 


12% CROSS-ENAMINATION BY MR. MOY T. 


(. When did you first begin to approach 
Mr. Waters witha view of getting his life insurance? 

A. | talked with Mr. Waters in the winter | 
think in February, perhaps—January or February. 

Q. Prior to that time you had been a soliciting 
agent of this company, had you not? 

A. I had been a solicitor, ves. 

Q. At the time you began to approach Mr. 
Waters you were manager of the company for this 
section, were you not? 

(Ohjected to as not cross-examination: objection 
sustained, to which plaintiff then and there ex- 
cepted.) 

Q. (Letter shown witness.) State whether you 
authorized that letter of August 25rd. 

A. Yes, sir. 

Q. You were in correspondence with the com- 
pany more or less, were you not? 

A. Yes, sir. 
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/ Q. State whether or not you used that letter- 
head when you were in correspondence with the 
'e company ? 


A, That letter-head was got up for that purpose; 
for our correspondence—general office business, 
Q. Tien you did correspond with the company 
under that letter-head, did you not? 
¢ A. Undoubtedly. 

. You saw Mr. Waters several times in regard 
to this insuranee, did vou not? 

A. Yes, sir, 

(. You were very anxious to get lis insurance, 
were you not? 

(Ohjected to: objection sustained, to which plain- 
tiff then and there excepted.) 

Q. Are you perfectly certain as to the date 
when you delivered that $5,000 policy?) Do you 
want to be understood as swearing positively to 
the fact that it was about the 20th of June? Might 
it not have been early in July? 

A. No. 

Q. Do vou swear positively that it was not? 

A. | will swear positively as regards that, yes, 
SIV. 

Q. You are certain that your recollection could 
not be wrong on that, are you? 

A. Why, yes. 

Q. Is it not a faet that that $5,000 policy was 
delivered about the 4th of July? 

A. No, sir. 
128 Q. And was it not delivered in the even- 
Ing? 
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A. No, I think I delivered it in the morning. | 
am positive the $5.000 policy I delivered in the 
morning. 

Q. What were the terms on which this insurance 
was made? 

(Objected to; objection sustained, to which 
plaintiff then and there excepted.) 

Q. What took place in regard to the terms of 
the delivery of this policy? 

A. I handed the policy to Mr. Waters and said to 
him to give to me his note and it would be all right: 
Said he: “No, Mr. Porter, | won't give you my 
note, but I will look it over, and if it is satisfactory 
| will pay it before or at the time the sixty days 
come around.” 

(). You gave him till the lst of September, did 
you not? 

(Objected to; objection sustained, to which plain- 
tiff then and there excepted.) 

Q. What was said? 

A. That was about all the conversation that we 
had at the delivery of that policy? 

Q. What were the terms on which this insurance 
was given to Mr. Waters? 

(Objected to; objection sustained, to which plain- 
tiff then and there excepted.) 

Q. Did you or did you not give Mr. Waters an 
extension for the payment of that first premium 
until the Ist of September? 

(Objected to: objection overruled, to which de- 
fendant then and there excepted.) 

A. I gave him an extension in that note there, 
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, ~ 
7 asking him to be on hand by the first of the month, 
as it reads there, 
: Q. iid you not give him an extension then ) 


till the Ist of September? Was not that the under- 
stood arrangement between you at the time the de- 
livery was made—that he was to have till the Ist 
of September to pay the premium ? 

(Objected to by plaintiff; objection sustamed, to 
which plaimtif then and there excepted.) 

(). Was there not anything said at the time of t 
the delivery of the pohey about an extension being 
eiven until the Ist of September? 

A. | do not remember that there was at that 

time, 
12) QO. You would not swear that there was , 


not. would vou? 
A. t would not swear that there was not. Us 
Q. When vou wrote this letter telling him that 
he was to have Ins money ready by the last of | 
August: what does that letter refer to? 
A. It refers to his paying his insurance. 
(). And it refers toan arrangement that there f 
was between you that the premium was not to be 
paid until the Ist of September, does it not? 
(Objected to.) The Court: That is not eross- ‘ 
examination. You may examine himon that point 
if you want to. but you make him your own witness. f 


Hecan answer what he meant by that letter. 

A. [meant that by the Istof the month I should 
want my money in order to make my report to the 
Company. 
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Q. Did you, or did you not, give him an extension 
till the Ist of September? 

(Objected to. Objection sustained, to which 
plaintiff then an I there excepte:l.) 

The Court: He has already explained it. 

Q. You did give him an extension till the Ist of 
September? 

(Objected to. Objection overruled, to whieh de- 
fendant then and there excepted.) 

A. Why, virtually, in that note. 

Q. And you had by prior conversations with him, 
had you not? 

(Objected to. Objection sustained, to which 
plaintiff then and there excepted.) 

Q. When the insurance was effected it was with 
the understanding and agreement that an extension 
should be given forthe payment of the first prem- 
ium until the Ist of September? 

(Objected to. Objection sustained on the ground 
that the question is leading.) 

Q. What was the understanding and agreement 
between youand Mr. Waters at the delivery of the 
policy as to an extension being made for the payment 
of the first premium? 

(Objected to by defendant. Objection overruled, 
to which defendant then and there excepted.) 

A. I told Mr. Waters that I would give him thirty 
or sixty days time, Just as he wanted, 

Q. Did you not say you would give him an 

extension ? 

130) A. 1 did not use any such word as “ex- 
tension’ to him, that I know of. 
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Q. Was not that the substance of the agreement 
between you—that an extension snould be given for 
the payment of the premium note, until the Ist of 
September, ISS1. 

(Objected to. Objection sustained, to which 
plaintiff then aud there excepted.) 

Q. You did not expect to get your money befo;e 
the Ist of September, ISST did you, 

(Objected to. Objection sustaimed, to which 
plaintiff then and there excepted. 

Q. Under your arraegement with Mr. Waters by 
which this insurance was effected, what was the date 
at which the payment of the first premium should 
be made? 

(Objected to. Objection sustaimed, to which 
plaintiff then and there excepted.) 

Q. What were the conditions as to the payment 
of the first premium on which that poliey was de- 
livered to Mr. Waters, at the time of the delivery? 

(Objected to by defendant. Objection overruled, 
to which defendant then and there excepted.) 

A. lasked Mr. Waters to give me his note. He 
suid “No, Mr. Porter, | won't give you my note, but 
I will pay it by the time it comes due” — 

Y. When was the time it was to come due? 
About the Ist of September, was it not? 

A. No,not hardly. I think about the 25th of 
August. 

Q. If the policy was delivered the first of July, 
that would bring it until the Ist of September, would 
it not? 
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A. Why, yes, it would make sixty days or sixty- 
one days something like that. 

(). Then it would depend on the time when the 
policy was delivered, would it not? 

A. As regards the sixty days? 

(). Yes, sir. It was to bea sixty days’ extension 
from the time the poliey was delivered? 

(Objected to. Objection sustained, to which 
plaintiff then and there excepted.) 

Q. When, under this policy and under this ar- 
rangement of insurance, was the payment of the 
tirst premium due?) What was the agreement be- 
tween you?) (Mr. Wilcox.) What was said when 
you delivered the policy? 

A. That | was to wait either thirty or sixty 

days. 

I31 Q. From the date of the delivery of the 

policy? 

A. No, from the date of the policy. 

Q. What did you mean, then, when you wrote 
‘this letter. in which you asked him to have the 
money on hand by the last day of August according 
to the rules of the Company? 

(Objected to by plaintiff. Objection sustained, to 
which plaintiff then and there excepted.) 

(. When was the second policy delivered? 

A. I think along the latter part of June. 

. It was not delivered until after it was dated, 
was it? 

A, No. sir. 

(). If it was dated the 30th day of June, it was 
not delivered until July, was it? 
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A. No, certainly not. 

Q. Then your recollection is not absolutely cer- 
tain as to the date of the delivery of these policies, 
Is it? 

A. | eannot get right down positively to the 
hour and to the day, no, sir. 

Q. And it might have been the fact that that 
first policy was delivered in July, might it not? 

A. No, sir. 

(. You will swear to that positively? 

A. | will swear to that positively. 

(). It certainly was the fact that the seeond 
policy was delivered in July, was it not, if it bore 
date the 30th dav of June? 

A. It would be delivered in July if it bore date 
the 30th day of June; probably about the oth or 
Oth. 

(. Why are you certain that the first pohey was 
not delivered in July? 

A. Beeause | would not carry a policy around 
with me for ° 

Q. But might vou not have been absent from the 
city and have left it on the desk? 

A. No, | was too anxious to get the policy de- 
livered. 

(). Why were you anxious to get the poliey de- 
livered? 

A. Beeause | wanted to get the matter closed up. 

Q. You wanted to get Mr. Waters among the 
number of your insured too, did you not? 

A. Oh, ves. certainly. 

Q. You insured other people about that time, 
did you not? 
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(Ohjected to as not cross-examination, Objection 

| sustained, to which plaintiff then and there ex- 
cepted. ) 

(). Now we will come down to the date of the 
tender of the money to you. There was a tender 
made to you, was there not? 

(Objeeted to as not cross-examination, Objection 

sustained, to which plaintiff then and there 

1520 excepted.) 

Q. You are not positive as to the date of 
the delivery of the second policy? 

A. [could not get right downto the day of the 
month, no, sir. 

Q. Was itin the morning or the evening? 

A. It is my impression that | delivered the other 
one at might. 

." ; (). The first one? 

A. No, the last one. 

Q. Oneof them was delivered in the morning 
was It not? 

A. One of them was delivered in the morning, 

Q. You do not recollect which one it was? 

A. 1 think I delivered the $5,000 one in the 
morning. 

Q. You are not positive. though, are you? 

A. Lam quite positive? 7 

Q. Who was present when you delivered the 
second policy? Was Mrs. Waters there? 

A. | cannot answer that question thoroughly. 

Q. Was Mr. MeWKnight there? 

A. [think not. 

©. If they both swore positively to the fact that 
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they were there, you would be led to believe that 
they were, world you not, your recollection being 
uncertain? 

A. TL should, yes, sir. 

. Yousay nobody but Mir. “Waters was present 
when you delivered the first poliey? 

AL Yes. sir. 

QO. You will not swear as to who was present 
when you delivered the second policy? 

A. No, sir. 

You think that was done in the morning? 

A. No. | think the ‘second policy was in the 
afternoon, or along towards night after T got home. 

. Towhom did you deliver it? 

A. Leannot say. | was trying to think. 

Q. Did you deliver it to Mr. Waters or to Mrs. 
Waters? 

A. | eould not Say. 

Q). What is vour best reeollection about it? 

A. Lhave not got any recollection about it. | 
eannot for the life of me teH whieh one [| delivered 
that last poly Lo, 

Q. Are you perfectly certain that the first policy 
Was not delivered in the evenmne to Mr. Waters. and 
that the second poliey was not delivered in- the 
morning to Mrs. Waters? 

A. The first pohey T delivered to Mr. Waters in 
the morning, 

Q. Are you certain of that? 

A. Lam very positive. 
1-333 Q. Suppose Mrs. Waters and Mr. MeKnight 
should testify positively to the fact that that 
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first policy was delivered in the evening in the 
library in their house, to Mr. Waters after tea— 
What should vou say in regard to your recollection ? 
Would vou still swear positively to the fact that you 
delivered it in the morning, notwithstanding that 
testimony, or would vou not admit that vou might 
he mistaken in vour testimony? 

A It does not seem possible that T can he 
Mnistaken in it. 

(). Is it not possible that you may be? You are 
human, are you not? 

A. Why. certainly [am human. 

(). [sit not possible that vou might be mistaken? 

A. | might be, 

(. Do you not remember that on one of these 
occasions When a policy was delivered, there was 
some talk abont Gartield’s death? 

A. Ido not remember it, from the fact that we 
were all talking about Garfield's death continually. 

Q. It might have been so, might it not? 

A. It might have beer so, truly. 

Q. If that was so, then the delivery of the policy 
would have been affer the shooting of Gartield. 
would it not? You would not have talked about 
the shooting of General Gartield before he was shot; 
would you? 

A. No, sir, | should not be apt to. 

Q. Then if there were any conversation in regard 
to the shooting of General Garfield, it was after he 
was shot, was it nol? 

A. Certainly. 

Q. Is it not probable that at the time when one 
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or the otherof these policies was delivered there was 
a conversation in regard to the shooting of General 
Giartield? 

A, [It would be naturally probable, yes, sir, I 
should say so. 

Q. And would not that be a pretty eood way of 
fixing the date of the delivery of one or the other 
of these policies? 

A. [should think it might. 

Q. Don't vou remember that when one policy 
was delivered. something was said to vou by Mrs. 
Waters about their going to Chautauqua? 

A. Mrs. Waters said that they were going to 
Chautauqua, yes. 

Q. That was at the time of the delivery of one 

of these policies, was it not? 
134 A. | cannot say as regards.that, whether 
it was at the time of the application or de- 
livery of the policy, or what. 
Q. When did they go to Chautauqua? 
A. That I don't know. They went about that 


Q. About what time? 

A. They went between the time of the delivery 
of the policy and the expiration of the sixty days. 

Q. What sixty days? 

A. The sixty dav’s time—thirty or sixty day’s 
time that | was to give them. 

Q. For the payment of the first premium? 

A. Yes, sir. | 

Q. You did give them thirty or sixty day’s time, 
did you not? 
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(Objected to. Objection sustained, to which plain- 
tiff then and there excepted.) 

(Recess until 2 P.M.) 

Q. When policies were sent to you by this In- 
surance Company, when were you required by the 
Company to make your return? 

(Objected to as not cross-examination, Objection 
sustained, to which plaintiff then and there ex- 
cepted.) 

Q. Why did you agree to wait sixty days for the 
payment of the first premium? 

(Objected to as not cross-examination, Objection 
overruled, to which defendent then and there ex- 
cepted.) 

A. From-the fact that | had from thirty to sixty 
days to either turn my policies in or pay the money: 

Q. Then it was the custom of your Company in 
sending policies to you to give you from thirty to 
sixty days in which either to return the policy or 
the money? 

(Objected to asincompetent. Objection sustained, 
to which plaintiff then and there excepted.) 

Q. I will ask you whether in this case vou ob- 
served the ordinary rules of the Company? 

(Objected to by plaintiff. Objection sustained, to 
which plaintiff then and and there exceptep.) 

Q. When you gave this postponement in this 
case to Mr. Waters for sixty days you did it with 
authority of the company, did you? 

(Objected to as incompetent and not cross-exami- 
nation. Objection overruled, to which defendant 
then and there excepted.) 
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A. Tdon't know how to answer that question, 
The only answer | can make is that I had 

155 thirty or sixty days to pay my money in to 

the company or return the poliey. 

Y. By the eourt. And if it was not returned, 
then what? 

A. | had got to pay the money then. 

. By Mr. Hoyt. You would have to pay it your- 
self? 

A. Yes. sir. 

. You had authority to do that, then, in this 
case, did you? 

Objected to by defendant. Objection sustained, 
to which plaintiff then and there excepted. 

A. |had the authority in this way, that | had 
either got to pay the money or return the policy. 
I took that resposibility myself, 

Q. Why did you give this postponement in this 
ease? 

(Objected to. Objection sustained, to which 
plaimtiff then and there excepted.) 

QO. Was itcustomary for you to do that? 

(Objected to, objection sustained.) = Plaimtiff’s 
counsel stated that they offered to prove by the 
Witness that according to the custom and rules of 
the COMPANY policres, were sent to him as the man- 
ager of the company, that he was authorized to de- 
liver the policies and make a waiver of the time 
of payment from thirty to sixty days and that the 
company would aceept his personal responsibility 
and had him under bond to take the premiums and 
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payvinent, 
(Offer overruled to which plaintiff then and there 
excepted). 
RE-DIRECTEN AMINATION, 


Q. State whether or not whatever authority vou 


had as agent for this company was in writing? 
' A. Lhada contract with the company. 
YQ. Was that contract in writing? 
t A. Tt was a printed contract. Printed and writ- 


ten together. 
’ RE-CROSS EXAMINATION, 
’ () Twill ask vou whether or not. in accordance 
% 
‘ 


with the rules and custom of your company, vou 
had authority to give this kind of a postponement? 


i (Objected to as not cross-examination, Objection 
{ sustained, to which plaintiff then and there ex- 
§ cepted.) 
| DEPOSITION OF J..0, WINSHIP. 
John O. Winship, ealled by defendant, being duly 
f sworn testified as follows: 
| 136. Q. By Mr. Wileox. Where did you reside 
“ in ISS] during the month of June and July? 
A. In Cleveland, Ohio. 
(). At that time were you In any way connected 


with the Union Mutual Life Insurance Company? 
A. J had ebarge of their law. real estate and 
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agency business in Ohio and some other States. 

() Where was your office? 

A. No. 164 Superior street, Cleveland. 

Q. State what, if any. connection you had with 
theapplication made by Alfred J. Waters and the 
two policies, the $5,000 and the $4.000 in suit here. 

(Plaintiff's counsel objects to counsel testifying. 
Objection overruled.) 7 

A. | had no connection whatever with taking 
the application; know. nothing about its being 
taken, as far as the tirst policy is concerned. After 
the first policy came, in consequence of a conversa- 
tion with Mr. Porter | wrote a letter tothe home of- 
fice. 


(). (Paper shown witness.) State whether or 


not that 1s the letter. 
A. That is the letter. 


Q. After having sent this letter to the home of- 
fice what next happened if you know? 

A. | know of nothing. 

Q. Have you any knowledge about the second 
policy being returned? 

A. Notany. (Defendant offered and read in evi- 
dence the deposition of Henry D. Smith. 

Defendant also offered in evidence the applica- 
tion for the policies in question, and letter of John 
QO. Winship to the defendant company, dated June 
27. SSI. Plaintiff objected to the introduction of 
the letter. Objection overruled, to which plaintiff 
then and there excepted. 
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DEPOSITION OF G. CC. ASHMAN 


Dr. George C. Ashman, called by the defendant, 


being sworn testified as follows : 
). By Mr. Wileox. Where do you reside? 


A. L reside at 795 Liepuble street, Cleveland. 


—_ 


Q. How long have vou lived inthe city? 

A. About thirteen years, 

Q). What is your profession or business? 

A. Physician and surgeon. 

Q. How long have you practised medicine and 
surgery ? ) 

A. Between eleven and twelve years. 

Q. Were you acquainted with Mr. Alfred J. 
Waters prior to his death? 

A. | was. 

(). And with Mrs. Waters? 

A. | was, 

Q. Do you remember the occasion of the death 
of Mr. Waters? 

A. Ido. 

Q. I will ask vouif vou were called at that time? 

A. IT was called some hours previous to his death. 
| was not present at the time of his death. 

Q. At whattimeandon what day. if you can tell, 
were vou called and by whom? 

A. I was called in the afternoon of a day, possi- 
bly Thursday, in the week, as my memory serves me: 
I cannot tell exactly : nor would I be able to fix, 
from memory, the exact day of the month. 

©. Was it the day npon whieh he died? 

A. As TL understand, the day preceding his death. 
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Itowas inthe month of August.as TP remember it. 
lt Was ditoe atternoon possibly hear two oelock 
Inthe afternoon. Pstould say ii was within a few 
mindies of two oelock uw voune man came to my 
and Ptiamediateiy weut to lis 
house, some quarter of aimile cistant, 

Cd Wana eoudition ci vou linet Mer, 
When vou went to sce linn 


A. sO found Myr. 


state Whiel we colmmonty describe as bore that of 


Waters in 
Waters Iwing upon the bed ina 
collapse. ‘Phat is te say the surfiice of lis body was 
eold. his faee was piliched, skin trehtiy drawn over 
his face. his tips purple, sweating profusely, enen- 
lation of blood very feeble indeed. pulse at the wrist 
binant imperceptible, Ile was conscious, in some 
measure. at least. and could speak. 

QO Povouhow long he has been in that condi- 
thai prion ho Vour Visit? 

\. | do not, personally: a statement was made 
tome at that time by Mrs. Waters, 

Q. State what, if anything, Mrs. Waters said to 
you, or What vou learned frome Mrs. Waters, in re- 
vard to bis condition? 

(Obpected TO as incompetent, OVver- 
ruled. to which plaintiff then and there excepted.) 

\. Mrs. Waters stated to me that he had been 
siek sinee the precoding Saturday night, as i re- 


Objection 


membort had been somewhat better, and been up 
writing letters the day betore--on Wednes- 

Ins oday of this week he had been up attending to 

some business in the shape of writing. and 

that during the day. the day on which | was ealled, 
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had had repeated movements from bis bowels, 
} . 
‘ 


abedhad fallen iato this ecoudiiion: bad theu been in 


this coudition some fenethoof time. Leannot say 
how lone she stated to me. bout as | remember tt 
some fow hours that he had been stukine ite this 
Corditian, 

O. Tlow lone had vou Knewn May Waters? 

A. Thiny memory serves me rieht. soine five or 
SIX Veurs previous to this time, 

Q Pwillask von tfal any time prior to his Test 


sickness von were eailed to attend hint for any ill- 
Hess? 


A. Lhad been ealled to see him two or three 
times previous to this. 

Q. When last before the tinal siekness? 

A. [think it was perhaps a year or something 
more than a vear, 

() What was the matter with him at that tim. 
tf vou remember? 

A. There seemedto bea funetional disturbance 
of the stomach and liver, ordinarily eX pressed ly 
the term bilious -something of constipation and 
disturbed function of liver and stoniaeh, 

QO. Prior to that visit when had vou visited him? 

A. My recolleetion of it ix that it was somewhere 
from one to two voars previews fothat tiie that | 
had been ealled to seo him for a similar diffientty, 

Q. Can vou vive an idea of how many tines in 
all.you have been eatled to see him for an itdiess? 

A. I think that the first time Twas ealied to see 
hint Pinade him. perhaps. three or for visite, pros. 
sibly tive—somewhere fron: three to five visits 
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(. About when was that? 

A. ‘That think was the first time IT was called 
Lo see hii. some cwoor three years prior to his death: 
and the just tline, perhaps, two or three visits. | 
am viving wow my recoliection of it. [| would not 
Wish to be understood that [| specify exactly the 

number of times. 


[o5t} CROSS-EN AMINATION BY MR. MOT. 


QO. Yousay vou think you came in to see 
him on Thursday? 
A. That is the vest of my recollection. 


QO. tle died that might, did he not? 
A. Po was not present at the time of his death: | 


know nothing only of that certificate coming to me 
as health offieer, 

OQ. Welloas a matter of fact, vou know, do you 
not, that he died on Thursday night at 12 o'clock? 

A. twas not present and did not see him after 
that time that [saw him in the afternoon. 

Q. llow about the certificate of death? 

A. The eertificate of his death eave the time of 
his death at that time, it was dated that day. 

Q. Thursday? 
A. Ona Thursday. 
Q. Then, you went in on the afternoon at about 
? Oelock of the same day that he died? 

A Yes, ay. 

Q. You say vou found him then ina eondition 
of what vou term collapse? 


A. Tdid. 


d. 
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(). Was he suffering from a congestive chill? 

A. That would not be the term that I should 
use to describe his condition: it was such a con- 
dition as | have seen in other cases; in instances 
Where there has been a somewhat rapid and profuse 
drainage from the body, such as we would see in 
cholera conditions. 

Q. A sort of cholera morbus., was it not, you 
judged he had been suffering from? ° 

A. It was. as I say, more like cholera than any- 
thing else that | can use to deseribe it, 

(). Suppose that under such cireumstances he 
should take a bath, would not such a thing as that 
be very apt to induce such a state of things as this 
—a cold bath? 

A. It would be very likely to aggravate it. 

Q. And it might be the direct cause of the diffi- 
eulty, might it not? 

A. It would depend somewhat upon the length 
of bath and the degree of cold. It would be likely, 

though, to tend to that, to drive the blood 
140 from the surface. 

Q. Suppose that a man was perfectly well 
and in the ordinary enjoyment of health. and that 
on Friday night. we will say, or Saturday, he ate a 
hearty supper of milk, bread and butter and tomato 
salad, and then suppose that the next day he should 
he taken with some distress in his stomach and 
some evidence of diarrhea. to what would you at- 
tribute the trouble that he was suffering from? 

A. [should attribute it primarily to indigestion. 
Q. Caused by his eating? 
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A. Caused by what he had taken. 

Q. It might be true, might it not, that man 
would be in perfectly good health and bring about 
such a condition of things as that, at that season of 
the year, by such indiscretion in eating? 

A. T should say it might; that would simply— 

(. (Interrupting.) Now, it might be possible, 
might it not. that a man like that would mend 
from this littee difficulty that had set in—this 
diarrhea tendencey—and that then if he went on 
and attended to his business, we will say wrote on 
Saturday 50 or 40 letters, on Sunday several letters, 
on Monday several letters, on Tuesday several let- 
ters and on Wednesday several letters, and on the 
following Thursday should go in and take a cold 
bath, such a condition as you found Mr. Waters in 
might be very naturally indueed by such a thing as 
that, might it not? 

A. It would tend to bring on disturbances and 
agevravate any difficulty that might exist at that 
time. 

Q. And the man might have been perfectly well 
previous to his indiseretion in eating? 

A. [suppose he might, as far as we ordinarily 
use the term. 

Q. ltlow long did you see Mr. Waters when you 
were called in at that time? ' 

A. | should say I °was present not more than 
fifteen minutes. . 

QY. You knew Dr. Brown was in attendanee, did 
you not? : 

A. There was no one there when | came. but 
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within a few minutes Dr. Brown came in and I re- 
signed, as he had been attending him before, 
41) resigned to his care and left. 
Q. Yousay that you had some econsulta- 
tion with Mr. Waters previous to this time. 

A. As Tsay. T was attending him previous to this 
time, | 

(). What was the trouble with him when you 
saw him a vear previously to this? « 

A. My impression is that he had been away from 
home—been troubling in connection wifh his busi- 
ness and came home with headache and some con- 
stipation and disturbanees, as | term them fune- 
tional disturbances, 

Q. You mean functional disturbances as dis 
tinguished from organic, do you not? 

A, Yes. 

(Q. Funetional disturbance may very” possibly 
arise from slight causes, may it not? 

A. Funetional disturbance, an organ failing to 
do its work, but not inflamed, not seriously dis- 
turbed, other than simply a suspension of funetion., 

). In other words. you do not want to intimi- 
date the jury by such a broad statement as “fune- 
tional disturbances”? If aman, for instance, were 
constipated in that way—he might be constipated 
by the intestine being completely oceluded—being 
completely stopped up? 

A. Then it would be more than functional— 
constructional. : 

(). Mr. Waters had nothing of that sort. had he? 

A. Nothing of that sort. 
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Q. Then you would say if a man’s organs were 
not completely stopped up and he was constipated, 
that there was some functional disturbance, would 
you not? 

A. | would say so. 

Q. Tnaen when you talk about functional dis- 
turbance and all that, what you mean is that he 
Was tired, probably had a little headache, may have 
eaten something that tied his bowels up, and that 
he was constipated? 

A. That was my intention, 

(). It was something merely temporary, was it 
not? 

A. It appeared to be temporary. It passed 
wWwily, 

Q. Did vou make any examination of his liver? 

A, Nothing further than to inquire for pains or 

SOPCHESs, 

142 Q. ‘There was not anything of that sort, 

was there? 

A. Nothing of that kind stated to me, nor did | 
find anvthing of that kind. 

Y. So that there was not anything but a mere 
temporary ailment, such as any man who travels 
on the railroad a good deal, in perfectly good health 
eoustitutionally, might suffer from, was there? 

A. Leould not say that there was any examina- 
tion that would lead me to such a conelusion as 
that. 

Q. Certainly, from sueh examination as you 
made you would not reach any contrary conclusion ? 

A. | did not reach any contrary conclusion. 
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Q. Such troubles as those are very common 
with men, are they not? 

A. Thev are. 

QM. You have been constipated vourself. have 
vou not? | 

A. I have. 

QM. The majority of mankind suffer from just 
this kind of funetional disturbance oceasionally, do 
they not? 

A. [think they do. It *s a matter of opinion. 

Q. You remember, do vou not, that when you 
testified in this case before vou stated that in your 
judyment, from the examination vou made, Mr. 
Waters was a first-class Insurance risk? 

A. | cannot recall it. 

Q). Never from any examination that you made 
of Mr. Waters. prior to the time when vou were 
called in, when he was in this collapsed state on 
the dav that he died. did vou diseover anything 
that would make him a bad insurance risk, did von? 

A. | never had. 

(). Do vou say that he eame to see you two or 
three years before he died, or two er three vears he- 
fore this time that he came to see vou a vear pre- 
vious? 

A. My reeolleetion is that some three vears, 
perhaps. before he died, two vears before this other 
attack. that | attended him. Lattended him before 
for a somewhat similar difficulty, 

Q. Nothing serions in that. was there? 

A. Nothing. at any rate, so serious but what he 
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Was up and around in a few days, and was at his 
work again. Tle passed out of my sight. 

4:5 (). It was nothing more than a mere fune- 

tional disturbanee of the bowels was 1t— 
purely temporary? 

A, Simply the liver and bowels, or the digestive 
apparatus, 

(). Is there anything in that condition of ger us 
that would make aman like Mr. Waters a bad risk 
for an dusurance company? 

A. IL should answer that by simply saving that a 
nan subject to such disturbances was a little more 
liable to be anade sick ly indiscretions of diet or 
exposure to weather than aman who was not sub- 
ject to such disturbances, 

Q. You say that a majority of men have these 
little funetional disturbances? 

A. Some will go longer between times than Mr. 
Waters appeared to, probably. [donot know that 
he did not suffer at other times; | only know that 
[ attended him for those two times. 

Q. Taking the times that you noticed these little 
functional disturbances of his bowels, was there any- 
thing to be considered wiusual or frequent in them? 

A. Not at all. 

QM. Andthe fact that he had had two little tits of 
constipation with an interval of two vears would 
not impair him as an insurance risk, would it? 

A. Nothing that | discovered would have made 
him appear a bad risk, or would have failed to pass 
him asa good risk. that I know of, 

Q. When you testified in this ease before lids you 
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not state that Mr. Waters came to your residence 
when he was examined by vou at these two times? 

A. I think at another time he came to my resid- 
ence or office, or possibly both, and | gave him a 
prescription. [think that was iy testimony before. 
That is my recollection of it. at any rate. In addi- 
tion to these two times [ think Mi. Waters cameto 
iny house. [| recollect it pretty distinetly, and at 
one time, at ay rate, he came to my house for a 
prescription at unother time. 

Q. What did he get when he camethere? Some 
little thing for a cold or something? 

A. He got a preseription. 

144 Q. What for? 

A, A somewhat similar attack, perhaps. 
| cannot recollect just now what for. At any rate 
he was not sick enough to require my going to his 
house, and he came to mv residence. 

Q. You never discovered anything in the eondr 
tion of Mr. Waters at any of the times you saw him 
that is not liable to occur toany man in good health, 
did you? 

A. 1 donot think [ could put it as strong as that. 
You might say the majority of men; but any man 
—[ could not go as far as that. Some men never 
have such attacks. | know some. The average 
man—sueh attacks as the majority of men have. 

(). What kind of a build was Mr. Waters? 

A. Mr. Waters was a man perhaps five feet nine 
inches in height, and he would weigh ordinarily, 
probably, somewhere from 145 to 150 pounds, possi- 
bly 155 pounds. 
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() tle was a vigorous, active man, was he not? 

A. He wasan active man,—a very active man. 

Q. In your judgement he was a sound, vigorous 
man, was he not? 

A. [do not know that [ean go beyond what | 
have already answered. 

(). As far as you know, he was, was he not? 

A. | knew of no serious defect in him in any 


YQ. No organie difficulty? 
A. No organic difficulty, or serious defect; pro- 


bably was not a perfectly sound man: very few are; 


almost never found one, 

Q. He certainly was an ordinarily sound man, 
was he not? 

A. Yes. | should say that he was. 

Q. And he was a more than ordinarily vigorous 
active, energetic man, was he not. 

A. He was more than ordinarily active, mentally 
and physically, so faras | know. He certainly was 
mentally. 

Q. He travelled a good deal, did he not? 

A. ‘Travelled most of the time, I think. 

Q. | will ask you whether or not, in your exper- 
lence as a physician you have not found it to be a 
fact that that kind ofa life isa pretty severe strain 
on aman? 

A. Yes. it is my opinion that travelling as men 

usually travel in such business, it is a very 

145 trying life. 
Q. If he had any organie difficulty, that 
kind of a life would have been apt to have made it 
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Known, would it not, more than a calmer, quieter 
life at home? 

A. Yes, anything that is tiring would be apt to 
develope it--to develope the weak spots. 

(). Then the fact that he enjoved such good 
health as he did, leading the kind of a life he did, 
would be pretty strong evidence as to lis vigorous 
physical condition, would it not? 

A. It would certainly go to show that he had 
power to endure great work—strain. 


REDIRECT EXAMINATION. 


Q. Mr. Hoyt asked youif there was anything in 
this sickness which would make Mr. Waters not a 
cood risk. Do LT understand vou te say that while 
he was thus sick he would at that time be a good 
risk? 

A. Notatall. [do not wish to be understood 
that at all. 


Q. But that he recovered, and after that he would 
be all right? 


A. | understood that, In his average health, his 
ordinary health. he would be considered a fair risk 
—a good risk. 

Q. What would you say about his being a good 
risk at the time you called at his house, on the 
afternoon of the 25th dav of August ISS? 


A. [should say that he was not a fit subjeet far 
insurance of anv kind at that time. 
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Q. Would his eondition when you called on 
the 25th day of August, ISSI, at two o'clock in the 
afternoon, have anything to do, after having stated 
to you in regard to what he had eaten, with affeet- 
ing himasarisk induly or June previous? 

A. None that [know of. 


DEPOSTTION OF BP. BROWN. 


Dr. BLP. Brown, ealled by the defeudant, being 
sworn testified as follows: 

(). (By Mr. Wileox.) Where do you reside? 

A. No. | Sprankle avenue, Cleveland. 

Q. Were you acquainted with Mr. Alfred J. 
Waters in his lifetime? 

A. | WilS, SIT, 

146 . How long had you been aequainted 

with him prior to his death? 

A. About ten ortwelve years. 

Q. Iwill ask you to look at that document (affi- 
davit on proof of death.) and state whether or not 
that is your signature? 

A. That is, sir. 

(). Youswore to that, did vou? 

A. Yes, sir. 

Q. Doyou remember the occasion of Mr. Waters’ 
death? 

A. Yes. sir. 

Q. Were vou called to attend him professionally 
during his last sickness? 


Union Mutual Life Ins, Co. vs. Waters, 227 


A. Yes, SIT, 

A. State on what day vou were first called dur- 
ing the last sickness? 

A. On the 23rd of August, ISSI, I think it was, I 
Was first called to see Mr. Waters. 

Q. Hlow many times did) you visit him on 
the 25rd? 

A. ‘Twice. 

W. When did vou next visit him? 

A. The next day, the 24th. 

(). How many times on the 24th? 

A. ‘Twiee. 

Q. And you next visited him when? 

A. Onthe 25th. 

(). And how many times on the 25th? 
A. | was ealled twice and stayed nearly all 
night. 

Q. That is, three times with the last visit? 

A. Yes. sir. 

(). Prior to his last sickness had you ever been 
called professionally to attend him? 

A. No, sir. . 


CROSS-EXN AMINATION LY MR. MOY T. 


Q. State whether or not you were Mr. Waters’ 
physician previous to the time of the last illness 
that you speak of? 

A. [| was not. 

Q. Whose physician were you?) Were you Mrs, 
Waters’ physician? 

(Objected to. Objection overruled. To which 
defendant then and there excepted.) 
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A. | Was. 
() 
), 


You knew Mr. Waters more or less intimite- 
lv. did you not? 

A. Yes. sir, 

(?). Whet kind of health did he ordinarily have? 
A. ifad wood health. 

(). tle was a sound, vigorous, active man, Was 
he not? | 

A. ‘To all appearance he was. 

Q. Adan actively engaged in business, and a 

man of physieal vigor, was he not? 

l4¢ A. Yes. 

Y. You never knew of his being seriously 
sick, did you? 

A. No. 

Q. Over how longa period were you in the habit 
of going to Mr. Waters’ house as the physician of 
Mrs. Waters? 

(Objected to. Objection sustained. to which 
plaintiff then and there excepted.) 

Q. About how long were you acquainted with 
Mr. Waters? 

A. Abott twelve years. at least; perhaps a little 
longer. 

(. And during all that time were you more or 
less in attendance in his household on his family? 

A. Yes, sir. 

Q. What was lis condition during all those 
twelve vears— good apparently? 

A. As far as | knew. | was not his physician. 

Q. Was there anything about Mr. Waters’ ap- 
pearance that would indicate good health during 
this time that vou knew him? 
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A. He seemed perfectly well. 

(). The first time that you were ever called in 
was on the 25rd of August. was it? 

A. Yes. 
| Q. What day of the week was that? 
i A. My impression is it was op Tuesday; | could 
<. not swear positively to the date. 

| Q. What condition did you tind him in when 
} you came in? You did not think him seriously 
‘ sick, did you? 


¢ A. I did not | 
Q. What did he seem to be suffering from? 

A. A kine of cholera morbus, 

(). A little diarrhoea? 

A. Yes. 

Q. ile did not have any dyseuterie symptoms, 
did he? 

A. None at all. 

Q What did you attribute this little disturbance 

to--something he had eaten? 
A. Something he had eaten. 


YQ. That is liable to oceur to any man, is it not? 
q \. Yes. 

QY. You say you come in the morning? 

A. Yes, 


(). Did vou come expressly to see Mr. Waters, or 
did you come to see Mrs. Waters, and then Mrs. 
Waters ask you to see Mir. Waters? 

A. No: | came to see him. 

Q). You gave him some simple remedy. did you 
not? 

A, 


Yes. 
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GQ. You did not consider his condition alarming, 


did vou? 
‘A. bocdrel not. 

tts (). ‘Shere was nothing to excite any alarm 

on the part of yourself or hiniself or his 
family? 

A. None atall, sir. 

Q. Whi cid you come baek there that night? 

A. Throveh the request of Mrs. Waters. She 
sald she would like to have me come down and see 
hive art rpeehit. 

), lhe did not ask you to come hack. did he? 

A. No. 

Q. He did not seem to consider himself very 
sick, did he? 

A. No. 

(). He cid not tell VOU so, didi he? 

A. No: he said he would soon be all right again. 

QW. When you came back there in the morning 
he wasn his library, was he not? 

A. Yes: attending to lis business, | suppose. 

Pil he sav anything to vou about what he 
Was dome? 

A. tle said he was so far behind with his work 
that he had to de something, 

QM. You did not prohibit fis deing any work, did 
vou? 

A. Oh, no. . 

O. You eame back again that night, and how 
did you find him then? 

A. He was a little better that uight. He was a 
little tired from the exeessive work he had been 
doing, 
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Q. There was nothing tn his condition then that 
was alarming? 

A. Nothing at all. 

(). Justa little diarrhoea, perhaps—a little pain 
in the bowels? 

A. Some little pain. Had, perhaps. some little 
fever. | 

QM. You came back the next morning? 

A. Yes. sir 

Q. Who asked vou to come the next morning? 

A. She ‘did. 

») He did not ask you to come, did het 
A. INO, 
Q. flow did vou find him? 

A. 1 found him up and around. [thought he 
was better that morning than he was the night 
hefore. 

Q. Did yvouchange your prescription or continue 
it? 

A. | have forgotten now. | think T continued 
the same remedy. 

(). He seemed to be acting pretty well. did he 
not? 

A. Doing very meely, 

Q. Intheevening vou were inthe habit of making 
regular trips in that neighhorhood, were vou not! 

A. Yes. Unless there was siekness | would not 
of course, 

(). [duit vou were at that time. were you 

not? 
140) A. Simply to see him. | had no other 
patient in the neighborhood, | 


re rs. 
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. You came in again at night. How was he 
that might? 

A. Tle was better than he was in the morning. 

Q. The symptoms seemed to be abating. did 
they? 

A. Yes, 

Q). Did you come around the next morning? 

A. Yes. 

Q. Who asked you to come the next morning? 

A. Mors. Waters did. 

Q. On the second day he had done a day's work. 
too, had he not? 

A. Yes, he had been writing. 

Q. That was Thursday, the day of bis death, was 
It not? 

A. That was the day of his death: ves. 

YQ. When you came the next morning he was up, 
was he not? 

A. Yes, 

Q. tu his brary? : 

A. think he was. [think that she cailed him 
then. 

Y. tle was writing, was he not? 

A, [did not see him. [was not in the library 
at all. 

Q. Llow was he that morning? He was better 
still, was he not? 

A. Yes: seemed very nicely; so much so that | 
did not think | would call again that day. 

Q. You considered him practically eured, did 
you not? 


A. Yes: | did. 
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_ Q. And you went away considering him prac- 
tically cured? 
i A. Yes. 
‘ (). During these visitations that you made you 
P examined him after your usual customs with some 
degree of eare. did yon not? 
4 ) 
A. Yes. 
¢ (). And the whole result of this examination 
e. Was that he was suffering from a little temporary 
, ditticulty, not at all alarming, and Thursday morn- 
ing when you went he was so much better that you 
4 did not intend to go back to him; you practically 
thought he was cured? 
A. Yes. 
(). That nature would take its course? 
\. Yes. 
(). When did you next eall to see him? 
P A. About two o'clock in the afternoon—some- 


where thereabout. ° 

Q. How did you tind him then? 

A. | found him in a state of collapse: almost. in 
a dying state. 

(). Any congestion about him? 

A. Yes. 

(). What was it that made such a complete 

change from the time you saw him in the 

150) morning to the time you saw him in the 

afternoon at two o'clock? 

A. I did not know; I made inquiry from him. 
He said he had taken a bath in the room; there 
was a bath tub, filled with cold water, and the 
water running in the water closet at the same time. 
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He said he was so warm that he went in there and 
took a bath, and when he took the bath took a very 


severe chill: thought he was going to die. He said 
he called his wife, and she had to help lim out. 

Q. To what do yvouattribute Mr Waters’ death? 

A. A chill 

Q. What was the elill caused by! 

A. | suppose by the applreation of cold water, 

YW. Let meask you whetiier there was anything 
inthe manner in whieh Mr. Waters died that would 
Indieate that he was not an ordinarity well man? 

A. Not as far as we could see, 

Q. You would have been apt to discover that, 
would vou not, in all these examinations that von 
made and in the conversations that Vou liek With 
liana? 

A. LT think so: yes. sir. 


RE-DIRKROCT EXAMINATION, 


Q. You preseribed tor him each time vou came, 
dil you not? 

A. 1 did: ves. 

Q. And vou came each time by the request of 
Mrs. Waters? 

NO Yes: PT cid. 

Q) Nn to attend Mir Waters? 


A. Yes. 
BRE-CROSS BRN AMINATION. 


Q. When vou say that you preseribed for him. 
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do you mean that you gave him a separate pre- 
scription on each and every visit? 

\. No 

. Or just told him to continue the medicine 
Which vou had already given him: 

\. | have forgotten. He had medicine enough. 

() You did not give him any separate and dis- 
tinet prescriptions or different medicines on each 
oceasion, id you? 

\. Not that | know of. 

You would only have given him another pre- 
scription in case the original medicine you had 
ordered had been exhausted ? 

A. Yes, 

Q. Your recollection is that you continued the 
sume remedy from the very first? 

\. Yes. 

. (By Mr. Wileox.) From the first time you 
called, do you mean you continued the same 

remedy? 
1] A. Notafter the chill. 
Q. But you preseribed each time vou were 
there? 

\. Yes. 

. (By Mr. Hoyt.) When you say you preseribed 
each time vou were there what do you mean by 
that? Do you mean that vofi wrote a separate pre- 
scription each time? 

\. No. 

QO. (By Mr. Wilcox.) You may not have written 
any? 

A. No. 
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DEPOSITION OF ELECT L. WATERS. 


Klecta L. Waters, called by the defendant, testi- 
hed as follows: 

Q. (By Mr. Winship.) Did your husband employ 
any physician while he was at Chautauqua? 

A. Not that I know of. 

Q. Did you see any physician at the house where 
you were stopping when he was there? 

A. Ido not remember that | did: 

Q. You say you do not know of his calling any 
physician while he was there? 

A. In fact | know that he did not. 

Q. Inthe year before he died, the vear 1879, how 
frequently did your husband employ a physician? 

A. The only physician that | ever knew of his 
calling in that year was Dr. Ashimun. that yOu had 
here as a witness, 

Q. The year before that what physician did he 
call? 

A Dr. Ashmun is the only one L know of. 

Q. In those three years, up to the time Dr. 
Brown came? 

A. Dr. Ashmun ts the only physician T know of 
his having after we moved into that place where 
we live now. Still there might have been some- 
one: | do not remember. 


CROSS-EXN AMINATION BY MR. MOY T. 


(). [low long were you married to Mr. Waters? 
A. Twenty-one years. 
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(. During all that time did he have any serious 
illness up to the time he died? 

A. He hada very severe fever, years ago. 

(Objected to. Objection overruled.) 

(). Hewas aman in good health all the while, 
was he not? 

A. Yessir, a very healthy man. 

(). How was he as to being a vigorous man? 
152 A. He was a very active, vigorous man. 
Q. He was travelling a good deal of the 
time, was he not? 

A. He was travelling a great deal of the time. 

(). Was he troubled very much with what Dr. 
Ashmun calls functional disorder of the bowels? 

A. The only time I knew him to be troubled was 
when he ealled Dr. Ashmun. 

(). Then it was merely temporary, was it not? 

A. Well, [think so. 

Defendant’s counsel offered and read in evidence 
two depositions of Nicholas De Groot, the deposi- 
tion of Henry DD). Smith, and the charter and by. 
laws of the defendant Company, (which are found 
on page 159.) 


DEPOSITION OF W.S PORTER. 
* = Rebuttal Testimony, 


W.S. Porter, being recalled by the plaintiff, tes- 
tified in rebuttal as follows: 

Q. (By Mr. Hoyt.) When did you become and 
hegin to advertise yourself asthe Manager of this 
Company? 
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(Objected te: objection sustained. to Which plian 
tiff them and there excepted.) 
(). State whether or qot. from belruaary, iss]. 


down to September, ISsl, you took any notes for 


the payinent of the dirst premditins on potreres? 

(Oljoetor Lo. OVinpoetyenn overruled, to whieh de- 
fondant then and Chere excepted. 

The Com: We ean state what he has done, but 
he will have to trace it to the Company, 

A. TL have taken personal notesnotes payable 
to myself, 

QW. Stirte how trequently you have done that? 

A. [cannot state how frequently exactive but 
nave done it often. 

Q). Was it not vour custom during that period to 
waive the payment of the first premitnm and take a 
note for it? 

(Ohjected to. Objection sustaimed, to wiieh plain- 
tiffthen and there exeepted.) : 

Q. Twillask vou whether in any ease you took 
notes pavable to anybody else but vourself? 

A. When T was the agent of the Company ! 

Q. Yes. sir? 

A. No. sir. 

Q. Let me ask vou whether vou did not 
los take a note payable to Mr. Winshgp i certain 
Cases? 

(Ohbjeeted to. Objection sustamed. to whieh pleild- 
tit then and there excepted.) 

QO. For about how many policies durne that 
period that T speak of ed von take aotes for ‘ie 
fivst premium! 
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A, | eould not answer that: | do not know. I 
took a number of notes during my conneetion with 
the Company. 

(). For the payment of the first premium? 

A. Yes. sir. 

(Mr. Wileox.) This is all under objection. 

Q. State whether or not during your connection 
with the Company and while Mr. Winship was con- 
nected with it, vou know of notes bemg taken by 
Mr. Winship for the payinent of first premiuims,— 
Whether it was not the custom? 

(Ohjected to. Objection sustained, to which 
plaintiff then and there exeepted.) 

Plaintiff offered to prove in contradiction of the 
testimony of De Groot, that it was the custom of 
the Company, through its agents. to take notes 
other than those mentioned mm: the deposition of 
De Groot.in payment of first premiums. 

tale lout beeause the testimony ought to have 
beonofere lia elief. To whieh plaiotiff then and 


? ‘ i 
there exee oho |. 


. 


BLECTA Lo WATERS RECALLED, 


Mlecta L. Waters. being reealled testified as fol 
lows: 

. (By Mr Hove.) EP will ask vou whether at the 
time of the delivery of the first) polies, anything 
was said by Mr. Po. cee. the manager of the Company, 
to your husband about hus taking the poley ard 
looking it over? 
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Porter was the manager. Objection overruled, to 
which defendant then and there excepted.) 

A. I was present when that first policy was de- 
livered—the five thousand dollar policy. 

Q. Did Mr. Porter say to your husband then that 
be was to take the policy and look it over? 


A. He did. 


Q. Did Mr. Waters say to Mr. Vorter that he. 


would take the policy and look it over? 

A. Yes he said that, and he farther said—— 

(Objected to by defendant.) 

154 Q. What further did he say? - 

(Objected to by defendant. Objection 
overruled, to whieh defendant then and there ex- 
cepted.) 

A. He said, “Your Company knows all about 
this arrangement de they.” 

(Defendant’s counsel moved to strike out answer. 
Motion granted, to which plaintiff then and there 
excepted.) 

Q. Did Mr. Porter at that interview ask your 
husband to give his note for the amount of the 
premium ? 

A. I think perhaps he did, and he refused to give 
it. 

Defendant's counsel moved the Court to take 
from the jury all testimony relating of taking of 
notes by Mr. Porter. Motion overruled, to which 

defendant then and there excepted. 
15D = Depositions taken before me, Josiah II. 
Drummond, Jr. a Notary Public, within and 
for the County of Cumberland, in the State of 


* 


Union Mutual Life Ins. Co. rs, Waters. 24] 


Maine, pursuant to the annexed notice at the tine 
aud place therein specitied, to be. read in evidence 
on behalf of the defendant in an action pending in 
the Cireuit Court of the United States, Northern 
District of Ohio, E. Div. in the State of Ohio, in 
whieh Eleeta £. Waters is plaintiff and The Union | 
Mutual Life Insurance Company is defendant. 

Present Josiah UH. Drummond on behalf of the 
defendant. and William Kh. Neal on behalf of the 
plaimtiff, 


DEPOSITION OF TD. SMUT, 


Henry D. Simith, of lawful age. being by me duly 
sworn as heretofore certified, deposes and says as 
follows: 

() State your name, residence, oecupaiion and 
ade, 

A. Henry Do Smith: Portland. Maine; Secretary 
of the Union Mutual Life Insurance Company: 32 
vears of age iast August. 

(). State what applications, if any, Alfred J, 
Waters made to said Union Matual Life Insurance 
Company for insurance, and what policies have 
been issued on the life of said Waters by said Cem- 
pany! 

A. We recéived an application on the life of 
Alfred J. Waters, an office copy of which is hereto 
attached, marked “Exhibit A.” and issued policy 
numbered 73,543 on his life, dated June 16th, ISS], 
in the amount of five thousand dollars, which policy 
was forwarded to our agent. W.S. Porter, of Cleve- 
land, Ohio. Subsequent!y we received a letter from 
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Johu ©, Winship. an avent of the | GObrpany, auto 
June 27th. Issloa copy of witieh ix hereto aimesed, 
marked “Exhibit Do and we issued petrev iiaebed 
ed 735.621 on the fife of <ard Waters. dated June 


Oth. PSStoun the amount of four thousand dollars. 
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portion of the answer retatinye te the letter 


lbG) of Jol Ol Winship as bot responsive to the 

gible stton and also to the apps Sine af COPLOS 

Of applieation aud detterto this deposition wit tows 

proof a leone cit Hhe Orlane, Gy Thal aa sabe abe 
notin the possessron of the dofendan. company, 

>» OQ. Was trere any offer application upon 
Which these poucies, or erthier of tire. were isstied 

A. No. 

Lo). What authority had Warren &. Porter co 
act forthe conmpany? 

\. Tis agreement with this company dated 
July loth. PSs. aied the instructions to alent. con- 
tained i tie Agents Manual a copy ot whiel in- 
structions ts hereto annexed. marked “Exhibit ee 

(Viaintils attorney objects to aunexing copy 
marked “exhibit Cl no proof Of correctiiess there- 
oft, OV reuse fOr How procuetion (ij erartiat! began 


‘7 
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civen: also as mumateriadl di tas suits 

9. Q. Please state oraily what were the powers 

of Mr. Porter as an agent of the Company. tn rela- 

tion to delivering policies and receiving premiums? 
(Piaintiils attorney objected to above atestion as 

nator! and imeompetent mo this suit. 

\. Should the dite dastved become miparred. or 
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anything transpire or information come to the 
knowledge of the agent making the risk less de- 
sirable after the application is taken, and before 
actual delivery of the poliey to the assured person- 
ally, the agent must not deliver, but return the re- 
ceipt and poliey to the office, and notify the com- 
pany dmediately. No premium receipt is to be 
delivered antil the premiam has aetualiv been pate 
during the lifetime of the fife insured. and while 
the poliev is otherwise in foree, wor if the date 
inentioned and fixed in the pohey for pavinent of 
mremiitin bas passed. antless the dosured life is an 
sonnd health, amd of correct, sober and temperate 
Habits. agents are not to make any changes what- 
soever in forms of applications for insurance 
Io) oordinm policies or receipts for premiums, or to 
waive forfeiture or any condition of the ap- 
plication. or of a poliey or premium recerpt named 
anextra for speeial risks. issue permits of any Kind, 
or bind the Company in any way. they being per- 
mitted simply te solieit appleations for insurance, 
ipl toiake manual delivers of policies and pre- 
mniitis. receipts to the assured under the rules and 
instructions of the Company. And no imformation, 
Srtement, or representation at ais time. or from 
tie to time given or made by the assured or in- 
sured toany siel agent. or to either of them by 
him. orto the assured hy alls other person, unless 
such information, statement or representation be 
reduced to writing, and promptly presented by the 
assured to the President of the Company, will be 
deemed notice to the Company or will effect its 
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right to treat the same as never given or made. 
Agents have no authority to agree that the in- 
surance shall hold good ctherwise than by the 
actual payment of the premiums when due, by and 
according to the terms of the poliey, nor to give 
credit on account of the Company. Agents are not. 
authorized to receive any premium on behalf of the 
Company unless they shall have been furnished a 
receipt therefor signed by the President, Secretary 
or Assistant Seeretary, and it is actually wun their 
hands for delivery, and then only m= accordance 
with the express terms thereof. Agents have no 
wuthority to waive or postpone payment of pre- 
miums, to waive forfeitures or make, alter or dis- 
charge any contracts on behalf of the Company, or 
to change, modify, alter or waive the conditions ex- 
pressed upon any poliey, appheation or receipt. or 
other document of this company. Agents are not 
authorized to make the Company liable for any ex- 
penditures whatever. and no charges for advertis- 
Ing, printing, stationery, or other expenses 
los) will be allowed, unless special permission is 
obtained in writing in each and every case, 

(Answer further objected to by plaintiffs attorney 
ws not responsive to the question numbered 5.) 

6 ©. What other authority, if any, had said 
Porter in relation to delivering policies and receiv- 
Ing premiums than what vou have already stated’ 

(Piaintiffs attorney objects as Immaterial and ir- 
relevant.) 

A. None other. 
(Without waiving any of the objections already 
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made, plaintiffs attorney propounds the following 
cross-Interrogatories. ): 

|. Q. How long have you been acting as Secre- 
tary of the Union Mutual Life Insurance Company? 

\. | was appointed Secretary in September, ISS1. 

2 Q. Where is the original application of 
Alfred J. Waters named in your answer to interro- 
gatory 2.1f you know? 

A. We sent the original appheation to John O. 
Winship some time last summer or fall. 

(At 3:45 adjourned to same place at 9 o’clock in 
the forenoon of Friday, May 12th, ISS2.) 

(Friday, May 12th, ISs2, met at same place at 9 
o'clock, same parties and counsel present.) 

3. (. Is said application now in the hands and 
possession of any agent or attorney of the defend- 
ant Company; if yea, please state his name and 
residence, if you know it? 

\. [do not know: as before stated, we sent the 
application to John O. Winship. who is now agent 
of the Company. 

L ©. What knowledge, if any, had Alfred J. 
Waters at the time of making application for in- 
surance as the time of issuing of the policies named 
by you, so far as you know, concerning the agree- 
ment between the Company and Warren 5S. Porter, 
dated July loth, ISSO. or of the instructions from 
said Company to its agents, mentioned by you In 
answer to interrogatory 5? 

A. [do not know. 
159 >» Q By whom were the Exhibit “A,” 
“Band “C° written. if you know? 
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A. Exhibit “A” was written by a Mr. Dow, and 
J. Krank Lane, clerks in the Directors’ office of the 
Company in Porthind. Exhibit "Bo is in the hand- 
writing of Mr. Dow aforesaid.  Lxhibit "CU is also 
in Mr. Dowt’s handwrittig. 

6. Q. Have you compared these exhibits with 
the originals or either of ther? 

A. | have compared Exhibit Bb with the original, 
[ have not compared Exhibit A and Co with the org- 
Inals. 

7%. Q. Is vour answer to direct interrogatory 0 
made from any personal recolicction respecting the 
matters inquired of, or was it read by you from: bx- 
hibit °C" in answer to said interrogatary ? 

A. Lread it from Exhibit “Cl” 

S. Q. Does Exhibit “C™ contain a copy of all 
instructions issued by the Company to Warren >, 
Porter, or is it an abstract from the instructions so 
issued ? 

A. An abstract. 

9 Q. Wall von produee and annex to your de- 
position the original instructions from whieh vor 
say Exhibit "C™ is an abstract? 

A. Lwall, marked Exhibit “D. 

lO. QO. When and by whom was Exhibit PD 
sent to Mr. Porter? 

A. [| never said Exiniet “D" was sent to Mr. 
Porter. 

li. QQ. Was it asa matter of tact, ever sent to 
him? 

A. The identieal "Exhimt 1?" No. 

12. Q. Will you produce and annex the instrue- 
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tions which you say was sent by the Company to 
said Porter? 

A. If you mean the original instruetions, they 
are not in MV possession. 

13. Q. Have you at any time, and if se, when, 
compared “Exhibit DD.” with the original imstrue- 
tions sent by the Company tosaid Porter? 

A. No. 


RE-DIRECT BY JOSTAH M. DRUMMOND, 
COUNSEL FOR DEFENDANT. 


7. Q. Were vou connected with the said Insur- 
ance Company before September, ISS], and if: so, 
how long. and in what capacity? 
1a (Plaintiff's attorney objects to the ques- 
tion as immaterial.) 

A. Yes. for about seventeen years; | was clerk 
untilabout July, I8¢¢, which position T held until 
I was appotmted Secretary, at which time | was a}’- 
pointed assistant Secretary in September, ISS. 

S. Q Have you the means of knowledge and 
actual knowledge of what applications said Waters 
made to said Company for insurance? 

A. Yes, sir, 

9 Q. In what manner are instructions given to 
agents like Mr. Porter in respect to their powers 
and duties? 

Plaintif!s attorney objects to the question as 
immaterial and mecompetent. 

A. By their contracts with the Company and 
the agent's manual, 
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10. Q. Is the agents manual a printed docu- 
ment? 

A. Yes, sir. 

1]. Q. Whether or not “Exhibit D” is) the 
agents manual in use by the Company during the 
year ISS1? 

(Plaintiffs attorney objects to the question, it 
not appearing that “Exhibit D° is a copy of the in- 
structions furnished by said Company to said Warren 
S. Porter.) 

A. Itis, and the only one. 


CROSS-EX AMINATION RESUMED PY WM. 
K. NEAL, PLAINTIFR'S ATTORNEY. 


14. Q. Is Warren S. Porter still an agent of the 
defendant Company? 

A. Ile is not now an agent of the Company. but 
is inthe employ of John ©, Winship. one of our 
agents. 

1b. Q. When did said Porter cease to be an 
agent of said Company? 

A. | cannot give exact date without reference 
to our records, but think the early part of the year 
1SS2. Henry D. Smith. 


: MNTIBIT @ AL 


“Exhibit A.” Appheation for imsuranee in the 
Union Mutual Life Insurance Company of Maine. 

Form A. The following questions will be 

161) answered by the person proposed for Insur- 

anee. 
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1. Give vour full name. Alfred J. Waters. 

Occupation or employment; if more than one 
state all: and the particular kind of each. Fire In- 
surance Adjustor. 

fesidence, Town, County and State. Cleveland, 
Cuvahoua, Ohio. 

Place of Business. Cleveland, Cuyahoga, Ohio. 

Former Residenee. Medina, Ohio. 

lormer Oeeupation, School Teacher. 

ln viving the occupation of a person, it is not suf- 
ficient to state that he is a merehant. Clerk or Me- 
chanie. but the particular branch of business em- 
plovmment, or the actual trade must be speeified— 
examples—dry goods merchant. clerk in) woolen 
natils, carpenter, or ship builder, 

Y AL State to whom the proposed insuranee is 
tobe paid in case vou live to its maturity? Tim- 
lt, 

I. Residence? Cleveland, 

(. Postotlice address? Cleveland. Ohio, 

ID. ‘To whom, in case vou die previously? Eleeta 
1. Waters, 

K. Residence? Cleveland, Ohio. 

i. Postottice address? Cleveland, Ohio, 

Gi. da ease any benefielary dies before you, is 
that interest to vo to the survivors, or Is It to revert 
to yourself? 

H. If no beneticiary survives you, is the policy 
to be paid to your estate, or to whom? His estate. 

|. Has the heneficiary named herein an interest 
in your life tothe full amount applied for, and if 
not, to what extent? Yes. 
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J. State the relationship of the beneficiary, or 
how the interest arises? My wife. 

5. <A. State the amount of imsurance applied 
for? Five thousand (85,000) dollars. 

B. The kind of poliey desired? Endowment at 
ave SO years, ; 

C. Whether the premium is to be pail annually, 

semi-annually or quarterly? Ammually. 

62. 4.0 Give the date and plaee of your birth. 

and ave at nearest birthday. Year. [So, 
Month, October, Day. Th. Town. Cambridge. 
County, State. Eneland. Age. 46. 

» A. Are you insured in this Company? No. 

Bb. If so. give the number and amount of each 
policy? 

C. Have you ever been? No. 

6. AL State the companies in whieh vou are 
now insured, and the amount im each? Katina. 
$2,000; Provident Life, S 10,000, 

b. Also those in which you have been? Mutual 
Benetit. 

é AL Are you engaged in: manufacture or saic 
of intoxicating drinks? No, 

bb. lave you ever been so engaged? No, 

(. State full particulars. Strictly a temperate 
man, 

Dated at Cleveland, this 25th day of April, ISS1, 


Signature of person proposed for insurance. 


signed, Alfred J. Waters. In presence of—signed, 
Warren S. Porter. 

Form B. Questions to be asked by the Medical 
Mxaminer, and answered by the person whose life 
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is proposed for insurance, such answers to be writ- 
ten in by the Medical Examiner only, and at the 
time of examination. 

1. A. Are you the same person described: in 
question 1, form A, of this application? — Yes, 

Bb. Are vour full name, residence and other par- 
ticulars there mentioned, correctly answered and 
recorded? = Yes. 

(. Have vou carefully read the answers given in 
Form <A, and is the signature thereto your own 
proper signature? Yes, 

DD. Bo you contemplate a change of residence, 
ifso when, and to what place, and whether for 
purpose of business, health, or pleasure? No. 

2. A. Have vou made any proposal or opened 
nevotmtions with any person for Insurance upon 

vour lifein any company upon which a policy 

163) =las not been issued? No. 

Bb. Tas any appheation for insurance upon your 
life ever been made toany Company upon which a 
policy has not been granted? No. | 

(. Give the name of each Company and the 
amount proposed in each, 

I). Has any unfavorable opinion upon the in- 
surableness of your life ever been given by a 
physician? No. 

Kk. In either case state full particulars. 

3. A. Are you now in good health? Yes. 

Bb. Dovou usually have good health? Yes. 

4. A. Has your weight recently increased? No. 

BB. Ordiminished? . No. 

To what extent and how rapidly? 
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or “No” to each.) When the answer is “yes” state 
all the particulars as to date, duration, ete.. of the 
disease had, and in case this space is not sufficient, 
continue explanation on third page under head of 
“Blank for additional remarks by Medical) Ex- 
aminer.” Had) Small-pox about 34 vears ago. 
Asthma? No. Bronelitis? No. silious, Renal 
or Tlepatic Colle? No, | Catarrh? No, | Con- 
sumption? No. Chrome Diarrhaw? No. Cancer? 
No. Dizziness? No. Delirium Tremens? No. 
Chrome Discharge from the car? No. Dyspepsia? 
No. Dysenterv? No. Ditheulty in swallowing? 
No. Ditticulty of vision or hearing? No. Dropsy? 
No. Difticulty ino urinating? No. | Excessive or 
Scanty Secretion of Urine?) No. Eruptions of the 
skin? No. Erysipelas?) No. Fits or Convulsions? 
No. Fistula? No. Gravel? No. Headaches 
(frequent or severe)? No. Gout? No. Habitual 
Cough? No. Habitual Constipation? No. Tem: 
orrhoids? No, Insanity? No. Jaundice? No, 
Loss of Consciousness? No, Lumps or Swellings 
ofany kind? No. Neuralgia? No. Open Sores? 
No. Pleurisy? No. Pneumonia or Inflammation of 

the Lungs? No. Palpitation of Heart? No. 
l64. Paralysis? No. Articular Rheumatisin? No. 
Sunstroke? No, Spitting or Coughing of Blood? 
No. Smallpox? Yes. Swelling of Hands, Feet or 
Evelids? No. Suppurating Glands? No. Varicose 
Veins? No. Yellow Fever? No. Any disease of 
the Genital or Urinary Organs? No, . ' 


>. Hlave youever been subject to or had any of 
the following disorders or diseases? (Answer “Yes” 
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9 Have you ever had any illness not mentioned 
in questions No, 5,6, 7 and S? If so, state fully all 
the particulars? ‘Typhoid Fever 12 years ago, and 
a cold a few weeks ago. ° . ” 

12. A. When did you last consult a physician 
for any illness? 12 years ago. 

Bb. What was that illness? Typhoid Fever. 

(. Who was that physician? Dr. R. P. Brown, 
Cleveland, O. 

i. Give name and residence of your usual 
medical adviser? Have none. ‘ ° > 

lo. Is thereanything in your knowledge or belief 
In vour physical condition, family or personal his- 
tory or habits, tending to shorten vour life, which 
ix not distinetly set forth above? No. 

| hereby declare that | have read the above 
questions, and written answers, and that the an- 
<Wers as written are correct and true, and T hereby 
for myself and for all others who may in any event 
have or claim any interest in the insurance hereby 
applied for, do request and authorize any physician 
or surgeon having any knowledge or information 
wequired professionally or otherwise, touching the 
matters herein referred to. mentioned or involved, 
to disclose the same fully at any time at the in- 
stance of said Company, hereby waiving any privi- 
leve connected therewith. And it is distinetly de- 
clared and agreed that all the statements and 
answers tothe printed questions written upon Form 
A and 8B, whieh, together with this deelaration and 
azreement, constitute an application to the Union 
Mutual Life fusurance Company of Maine for an 
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Insurance of five thousand dollars upon the 

165 life of Alfred J. Waters. are offered to the 

sald Company as a consideration of the con- 
tract applied for, each of which statements and 
answers, Whether written by his own hand or not, 
every person accepting or acquiring any interests 
in the pohiey hereby apphed for adopts as his own, 
admits to be material, and warrants to be full, eom- 
plete and true, and to be the only statements given 
to the company in reply to its inquiries, and upon 
which, shouid the insurance applied for be granted, 
the Company's contract will be founded. And this 
application is submitted to the said Company, with 
the following express covenants and agreements : 

1. That it will constitute no contract of in- 
surance until a policy shall first have been issued 
and delivered by the said Company and the first 
premium thereon actually paid, during the con- 
tinuance of the life proposed for insurance, in the 
same condition of health as deseribed in the appli- 
cation. 

2. That if the insurance applied for be granted 
by the Company, the pohiey, if aecepted, will be ae- 
cepted subject to all the conditions and stipulations 
contained in the poliev; and that in particular no 
insurance shall be claimed to be thereby granted 
against death by self-destruction: nor shall any 


Insurance thereby granted remain in foree after 


health shall have been impaired by nareoties or 
wleohole stimuiants, or after the insured shall, 
without the consent of the Company in writing 
signed by the President or Secretary, pass or remain 
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heyond the limits of residence and travel, or engage 
in any of the occupations or employments specified 
upon the Company's form of policy; and that the 
entire contract contained in the said policy and its 
application taken together shall be construed and 
interpreted as a whole, and in each of its parts and 
obligations according to the charter of the said 
Company and the laws of the State of Maine, the 
place of the contract being expressly agreed to be 
the home office of the said Company in the 
166 City of Augusta, in the said State of Maine. 
3. That in any distribution of surplus, the 
principles and methods which may be adopted by 
the Company for such distribution, and its determi- 
nation of the amount equitably belonging to such 
policy, shall be and are hereby ratified and accept- 
el by and for every person who shall have or claim 
any interest under the contract now proposed, 
Dated at Cleveland, Ohio, this 19th day of June, 
ISSI. 

Signature of person proposed for imsurance, 
Alfred J. Waters. In the presence of W. J. Shep- 
pard, Medical Examiner, ' . | cer- 
tify that the answers to the above questions and 
those in Form B. are in my own handwriting, and 
that [ have made in private a physical examination 
of the person proposed for tasurance. Dated at. 
Cleveland, this loth day of June. SSL WJ. Shep- 
pard, Medieal Examiner. 

Alteration of Policies: (Changes in the manner 
of paying premiums (as from vearly to half-yearly, 
or quarterly, or the reverse) can only be made at 
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the end of a year, dating from the commencement 
of the policy; and when such a change is desired 
by a policy-holder, the policy must be forwarded to 
the Company for proper aud requisite Indorsement. 
Premium Notices: No poliey-holder must expect 
to be notified when his premium will be due. It is 
the practice of the Company to sceud these notices, 
as reminders, when the address ix known, but no 
responsibility is assumed on the part of the Coim- 
pany i consequence of their non-reception, 
Restorations; The Company reserves the right to 
restore lapsed policies at its option. Applications 
for restorations of lapsed policies will not be con- 
sidered unless made upon the printed forms furn- 
ished by the Company, nor ualess fuliy completed 
and forwarded to them within ninety days froin 
the date of lapse. 
167 Payment of Preminms: All premiums are 
due at the office of the Company, in the City 
of Augusta, Maine.at the date named in the poliey: 
but, at the pleasure of the Company, suitable per- 
sons may be authorized to receive such payments 
at other places, but only on the production of the 
Company's receipt therefor, signed by the President 
or Secretary; and no payment made to any person 
except in exchange for such receipt will he recoe- 
nized by the Company, or be deemed by either 
party as valid payment. If, for any reason, a pre- 
mium is reeeived after it becomes due. it must in 
every case be understood by the parties as an act 
of courtesy on the part of the Company, and in no 
ease Whatever as constituting any obligation on its 
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part to waive the payment of a future premium 
when due. In case any note, check, or draft given 
towards the payment of any premium, shall not be 
paid at maturity, the policy lapses in the same 
manner as upon the non-payment of the premium 
when due, April, ISSO. No. 73,549. Union Mutual 
Life Insurance Company, of Maine. 10-14, 35, 224. 

Agents are requested not to fill the blanks on this 
pawe, 

Date of payment, June loth, ISSI. 

Age, 46.) Sum assured, $5,000. 

Plan. By at So-—6-lo. = 1920. 

Beneticiary. Himself p. d.to his wife Electa L. 
Waters if she survives him: if not, to his estate. 

On life of Alfred J. Waters. | 

‘Town, Cleveland. County, Cuyahoga. State, 
(hie, 
y Occupation, Fire Insurance Adjuster. 

Date of application, 6, 10, ISSl. Annual pre- 
natin, SPM).2-, 

Med. Exr., W.d. Sheppard. Agent, WLS. Porter 
At Cleveland, ©. 

Received Loth day of June, ISST. | 

Approved 16th day of June, SST. Signed. 

Thos. A. Foster, Medical Director. 

Approved. 


"4 IGS ENIMBIT B. 
7 Union Mutual Life Insurance Company. 


Cleveland, O.. June 23, ISSI. 
Union Mutual Life Insurance Co. 
Gientlemen:—A. J. Waters insured under pol. 
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3,949 for $5,000 has agreed to take S4.000 if vou 
will issue on same application—to bear same date. 
Can't you send pol. to me to be delivered only when 
paid for-—and such paper signed as you may re- 
quire - you to send with pol? Dose if consistent. 
Yours Very Truly, 
Signed, | John O. Winship. 


MNTHLIT 1). 


Avents Manuai. 
Union Mutual Life Tisuranee Company. of Maine, 
Directors Othee, 1565 Tremont street, Boston, 
lustructions to \gents, 

lL. The Union Mutual Life Tnsuranee Compan, 
of Maine, began business rn ESdM woth a enaranty 
capital of SLOQ000, witch bas sinee been repaid te 
the stockholders, and the cupited stock cancelled, 
The Company is now purely roacial and the entire 
surplus earnings from its baeiiess,as well as its ae- 
cumulation, are tie property of its poliev-holders 
exclusively, to whom all dividends are paid, 

Application for lasaraice, 

2. Phe issuone of a poliey of Ife msuranee is de- 
cided by the otfieers of the Company apon the writ- 
ten statements ane Veprescntations contained an 
aid dindorsed Hpon the ape rewiion thereat ade to 
the Company. Pause application (urelucding its wrif- 
Pn ant pemted coutents. and the certificates ae- 

ecompanving it) together with the poltey 
IO) itself. constitute the contract of msurance. 
The validity of the contract depends upon the truth 
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and accuracy of such written and printed state- 
ments taken together. All blank speces not filled 
by the written answers should be filled out by writ- 
ten lines, to avoid, among other things, the possi- 
bility of the assured ecluming afferwards that ad- 
ditions or alterations were made hy the agent, or 
hy the offieers, or by anv other person. When 
erasures oralterationus are mace in the answers or 
statements of the applieant, they should be noted 
I Wittig on f 


i 
he application, and sueh noting 
. . ’ hd ry 

stened du tae sine tener as behore, Phe observ- 


waee of these peoruheoons alds tothe protection of 


the parties. the aoent. aud the company, 


= go anv right to make any change in 
rout bas been stened by the 

Noe pe stich pRaerties : end they should note 
ditnwes over their stenature as above ime 


core eamnot be taken to have every 
miderstanedingiv, distinetiv. deti- 
oocntion oF evasion: for an 
we ober een aetual faets. and 
rite ou the applieation, al- 
Seon) at Tminaterial point, 
ctor the poliey applied for becomes 

boi no effeet, 
> Aptie iow made out on the blanks of other 
compaiiios wii not be aeeepted: they must he 
mride out on the forips prescribed ly this Company. 
6. Agents will not submit appheations to medi- 
eal examiners or send them to the Company, when 
the amount of the first premium to be paid is less 
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than $10, as no poliey for so small a premium will 
be issued; nor applications upon classes of risks 
which the Company does not insure; in all such 
eases the cost of medica! examination will be 
chareed to the agent. 
170 = @.)S As no policy will be issued until every- 
thing appertaining to the application ts com- 
plete, the agent should carefully scrutinize each one 
before forwarding it to the éompany, and see that 
every question is answered, and particularly note, 
among other things, that the age (next birthday) 
wnd date of birth correspond. 

8S. A completed application. whether rejected or 
written upon, will not be allowed to teave the Com- 
pany s office, as it forms a part of its records, 

9. The ommission of a elear and satisfactory 
reply to any question in the application, or irregu- 
larity in making out the application will surely ce- 
quire an explanation, and the consequent delay may 
result in a loss of the risk. 

10. Agents are particularly requested to return 
applications sent them for correction without un- 
nessary delay. 

I}. The full name and full residence of the ap- 
plicant should be stated with exactness, and the 
occupation with sufficient explicitness to enable the 
Company to judge whether the employmeitt is per- 
mitted under the policy. The terms merchant, 
manufacturer, clerk, ete. are not sufticiently deti- 
nite. The particular kind of each calling niust be 
stated. 

12. Should the life insured become impared, or 
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anything transpire, or information come to the 
knowledge of the agent, making the risk less desir- 
able, after the application is taken, and before 
actual delivery of the policy to the assured per- 
sonally, the agent must not deliver, but return the 
receipt and policy to the office, and notify the Com- 
pany immediately. 


BENEFICIARY CLAGSES. 


13. Persons whose lives are insured generally 
suppose, that because they pay the premiums, they 
can control the policy without regard to those for 
whose benefit the insurance is written. But the 
courts have decided otherwise, and very often a 

man is greatly disappointed to find, after the 

17!) beneficiary named in the pohey has died, that 

the policy really belongs to the heirs of sueh 
beneticiary, tustead of to himself and his heirs. 

I4. In most cases the insurer will desire that the 
policy shall revert to himself. if: the benificiary 
named in the policy dies before he does. If a poliey 
ix made for the benetit of a man’s wife, and she dies 
childless, it goes to her heirs, in whom the husband 
may have no interest: but if the policy is written 
“for her benetit if she survives, otherwise to revert 
io him.’ and she dies. it belongs to him, and he can 
then give it to whom he pleases. 

ls. To prevent as far as possible the occurrence 
of these disappointments, and the difficulties aris- 
ing from not understanding the legal effect of a 
written contract. the second question of the apph- 
cation now used has been revised so as to bring out 
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the exact intentions of the insurers as to the disposition 
to be made of their policies. 

16. Agents should be very particular in explaining 
this mattcr to applicants. 


ALTERATIONS AND CHANGES. 


17, Changes of every kind should be discouraged, and 
when made must be without cost to the Company, and 
only at its option. 

18. When a policy is to be changed, the receipt in the 
hands of the agent for collection (if there be any, and if 
it is affected by the change) must be sent back with the 
policy. 

19. Requests for change must be made out on the 
blank forms furnished by the Company, and must be 
signed by all the parties in interest. 

20. Changes affecting the premiums can only be made 
upon the anniversary due date of the policy. 

21. A new examination will be required if the new 
policy embraces an increase of risk, which may be be- 

cause of the larger amount, or the lengthened 

171 term of the policy, or an increase in the number 

of annual premiums required to be paid on such 

proposed new policy; in which case the new examination 

must be approved by the Company, before the increased 
risk can be taken. 


MEDICAL ENAMINATIONS. 


22. Examinations are to be made only by the duly ap- 
pointed examiners of the Company. , 

23. When an agent contemplates soliciting in any new 
field, he should at once write to the Company, for the 
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name of the medical examiners to be employed. The 
agent should not wait until he has a party to be exam- 
ined before attending to this, as the proper selection of the 
examiner often requires a week or more; and as this rule 
is inflexible too much importance cannot be given to at- 
tending to the appointment promptly. 

24. Agents must not write direct to the medical super- 
visors, or make any suggestions to them regarding their 
appointments. 

25. No time will be saved by having examinations 
made by examiners unknown to the Company, as they 
will not be accepted, and the fee will have to be paid by 
the agent employing them. 

26. The usual fee allowed by the Company to be paid 
for cach examination is from $2.00 to $3.00. Feces of the 
medical examiner will be paid, whether the applicant be 
accepted or rejected, provided the application has been 
received by the Company. 

27. The causes for rejecting applicants will not be dis- 
closed, as they are in a measure confidentially communi- 
cated. 

28. Bills for examinations should be made out monthly 
and mailed by the examiner direct to the Company for 
payment. Agents are requested to instruct the exam- 
iner to this effect, and furnish him with the bill heads sup- 

pticd by the Company, but in no case to pay such 

182. bills. 

29. All applications upon which an examina- 
tion has been made, whether otherwise completed or not, 
must be sent to the Company, whether rejected by the 
local medical examiner or not, as a check upon the cor- 
rectness of the examiner’s bills when presented. 

30. The Company should not be subject to the expense 


Union Mutual Life Ins. Co. rs, Waters. — 264 


of a medical examination, where the personal family his- 
tory of the applicant would render his rejection probelle. 

31, Every applicant must be examined by the cxam- 
iner appointed for the place where the applicant resides ; 
otherwise the agent will have to pay the medical fee, and 
the applicant be re-cxamined. 

32. If, however, an application ts taken at a consider- 
able distance from the applicant’s usual place of residence, 
an exception to this rule may sometimes be made, but 
only when clear and satisfactory evidence ts furnished to 
the Company that the applicant could not be cxamined 
by the regular examiner of this Company at the proper 
place; which evidence should in all cases be furnished at 
the time of forwarding the application. 

Policies will be issued only on sound lives between ihc 
ages of 18 and 65. 

33. Applicants under 25 years of ave will be rated at 
25, and will not be insured for amounts exceeding $5,000. 

34. Persons between the ages of 25 and 65 will not be 


insured for amounts exceeding $10.00. 


35- Policies will not he msucal when the first premium 
I 


to be paid is less that $10,000. 
FORM OF POLICY 


36. The Union Mutual Life Insurance Company issues 
only one general form of policy ; viz, a policy payable at 
death, or at the end of a term of years, if the party 
Whose life is insured is then living. The terms for which 

insurance is granted are ten, fifteen, twenty, 

173 twenty five, thirty, thirty-five, forty, forty-five and 
hity years from the date of the policy, not how- 

ever to extend bevond age 85.) The premiums on thees 
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policies are payabJe annually, semiannually, or quarterly 
during the whole term of insurance. 

37. Instead of the old form of life-policy, which was 
payable at death only, this Company issues a policy pay- 
able at death or at age 85, if the party insured is then liv- 
ing. Premiums on these policies are payable annnually, 
semiannually, or quarterly, during the whole term of the 
insurance, or for ten, fifteen or twenty vears from the 
date of issue. 

38. All policies issued contain a definite agreement on 
the second and third pages, plainly stating their value in 
case payments are discontinued after the third year, and 
are governed by the Maine Non-forfeiture Law, and the 
modified agreement made by the Company and printed in 
the policy. 

39. Policies will not be issued, in any event on pro- 
prictors of hotels, keepers or attendants of restaurants, and 
bar and saloon keepers, or persons engaged in the manu- 
facture of liquors, ale, &c. 

40. ‘** Limits of travel and residence ‘and’ the occupa- 
tions and employments, engagement in which will release 
the Company from all liability under the contract may be 
found on the policy form marked ‘One’ with the heading 
‘* Provisions and requirements referred to in this policy.”’ 


PAVMENT OF PREMIUMS. 


41. Premiums may be paid annually, semiannually, or 
quarterly ; provided the amount paid is not less than $10. 
Agents should always endeavor, however to have them 
paid annually. No note, due-bill, or any other thing 
than money, postoffice order, or check good at bank, will 
be received by the Company for premiums. 
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2, Agents must not receive any past duc premium 
unless the party insured is, at the time of payment, tn 
good health, and of sober, correct and temperate 

174 habits. If the premium is past due less than thirty 

days, the party’s own certificate, or that of the owner 
of the policy, must be taken on Form No. 204; and the 
agent will not accept the premiuin, nor deliver the re- 
newal receipt, unless the certificate, properly signed ts 
received by him. 

43. If the premium is past due more than thirty days, 
anew medical examination will be required, at the ex- 
pense of the Company's examiner on Form No. 120, 
which must be forwarded to the Company for its appreval ; 
and the agent will not deliver the renewal receipt until he 
has been notified that said medical examination is  satis- 
factory, and that the Company has authorized a_restora- 
tion of the policy. 

44. If the past due premium is tendered personally 
or by mail within sixty (60) days after the due date, the 
agent may receive and hold the same, but only on certifi- 
cate Form No, 205 subject to the instructions required in 
Sect. 43. 

45. If, for any reason, any premium, or premiums, 
are received after the same became duce, such receipt shall 
not be construed as a waiver in any wise of any of the 
provisions. of the application and declaration, the policy, 
or any premium receipt. And such receipt of premium 
after the same has become due, is to be and shall be upon 
the condition that the holder of the policy expressly stip- 
ulates and agrees that the party whose life is thereby in- 
sured ts at the time in good health, and of correct, sober 
and temperate habits at the time of such receipt, and that, 
if the fact is otherwise, the policy shall not be put in force 
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by such payment. The agent is not authorized to deliver 
the receipt if the fact is otherwise. . 

46. Should this Company upon any occasion consent 
to renew or revive a policy by the acceptance of premium 
after the same is due and payable, such acceptance, or 
any number of such acceptances, whether consecutive or 

otherwise, in every such case is to be, and shall 

175 always be, viewed and understood by the parties 

in interest as an independent act of grace and cour- 
tesy of the Company, and in no case in any wise to be 
considered as creating any obligation or precedent for 
waiving, or as a waiver of, any forfeiture or any condi- 
tions in the policy in regard to any future non-payment 
of premium on the day it falls due, and is payable as 
thercin expressly provided. 

47. If any applicant desires to make payment of 
premium at the time of making application, the agent may 
sive a receipt therefor on the form known as ‘* Conditional 
Receipt.” furnished for such purpose by the Company, 
and signed by the President and no other, a duplicate of 
which must be forwarded to the Company by the appli. 
cant. The agent is not authorized to give any other 
receipt. 


ANTRA PREMIO AMS. 


48. These must always be paid in advance; they do 
not participate in the profits of the Company, and have 
no surrender value, or return in the case of the extra 
hazard ceasing within the term for which they are granted. 

49. Brakemen or firemen on railroads or steamboats, 
freight conductors and railway switchmen and yard mas- 
ters will be charged $5 extra per $1,000 of insurance. 
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50. Colored persons will not be insured except for 
short endowments. 

51. The rates for other extra risks than herein men- 
tioned, and for foreign residence outside the limits pre- 
scribed in the policy, may be had on application to the 
Company. 


RISKS ON WOMEN. 


52. $2,500 is the largest amount taken upon any 
woman. 

53. Unmarried women, and married women who have 
never had any children, will not be insured until they are 
over 48 years of age. 

54. Anextra premium of $5 per $1,000 will be charged 

on all women insured until they reach the age of 48 
1760 years. 

55. Policies on the lives of married women will 
only be issued in favor of their children, except when the 
applicant has an actual moneyed interest in the proposed 
life. 


DIVIDENDS, 


§6. The divisible surplus of the Company is appor- 
tioned, on the Contribution Plan, according to such 
equitable rule or such rate of apportionment as may from 
time to time, and at any time, be determined upon by the 
Directors of the Company. 

57. On policies issued prior to May 15, 1879, divi- 
dends declared are payable upon the third and each sub- 
sequent annual payment of premium, and will be accred- 
ited to the policy, and be payable in reduction of the next 
premium due. 
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58. Policies issued on and after May 15, 1879, shall be 
entitled, during their continuance by the payment of 
premiums, to participate in the apportionment of the sur- 
plus of the Company according to the principles and 
methods adopted by the Company for such apportionment 
as follows: 

1. The dividends thereon will be paid by reversionary 
additions to the amount insured. 

2. When payment of premiums is discontinued after 
the third year, and before the tenth vear, the present 
value of said dividend, additions at actuaries’ rate of mor- 
tality, with interest at four per centum per annum, will be 
added to the value allowed for the policy, and the sum 
applied to continue in force the amount originally in 
sured, according to the provisions of the Maine Non for. 
feiture Law and the policy. | 

3. But after premiums have been paid ten years, in 
case of failure to pay any subsequent premium when due, 
the Company will pay the same out of the present. value 

of any additions to the policy computed as afore- 
177 said, until the value of the additions is reduced to 
an amount less than the premium then duc. The 
effect of such payment will be i all respeets as though 
such premiums were actually paid in cash, giving the 
Siithne rieht to civ hicnds;: and the holder of the policy will 
have the right, at any time during the continuance thercof, 
by such application of dividends, to resume the payment 
of premiums in cash, without being subjected to further 
medical examination, 

4. When payment of premiums is discontinued after 
the tenth year, and after the present value of the addi 
tions has been exhausted by the payment of. premiums to 
the extent as above provided, the present value of any re. 
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maining addition, less than the premium then due, will be 
added to the value allowed for the policy, and the sum 
applied, to continue in force the amount originally in- 
sured, according to the provisions of the Maine Non-for- 
feiture Law and the policy. 

59. In the settlement of all policies that become 
claims, all unpaid dividends then standing to the credit of 
the policy will also be paid. 

60. On Premium Note Policies the dividends will be 
applied to the reduction of the premium note until the 
same is fully paid. Thereafter the dividends will be ap- 
plied, as in other all cash premium policies, according to 
the rules of the Company, or the express provisions in 
the pplicy. 

61 The profits of a life-insurance company cannot be 
foretold; and no officer, agent or other person is author- 
ized to€state what the future dividends or addition to pol- 


icies will be. 
RESTORATIONS AND ASSIGN MENTS. 


62. The Company reserves the right to restore lapsed 
policies at option. 

63. Applications for restorations of lapsed pol- 

178 icies will not be considered unless made upon the 

printed forms furnished by the Company. 

64. In every case the fee for the new medical examina- 
tions required to restore a policy must be previously paid 
by the applicant, and the receipted bill forwarded with 
the application for restoration. 

65. This Company will not take notice of any assign- 
ment of this Policy, until a duplicate thereof shall be 
delivered to the Company ; and under no circumstances 
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will the Company assume any responsibility for the validity 
of such assignment. If any claim be made under an as- 
signment, proof of interest to the extent of the claim will 
be required. 


PROOFS OF DEATH 


66. Must be made upon blanks furnished by the Com- 
pany, the information required therein must be given. 

67. Agents are not authorized to make any statement 
on behalf of the Company, with reference to proofs of 
loss, as to their being complcte, sufficient, or satisfactory ; 

not to bind the Company in any manner by their accept- 
ance. They are only authorized to forward proofs of loss 
to the Company on behalf of the beneficiaries when re- 
quested by them to do so, to be submitted for approval to 


~ 


p the proper committee. 

68. When the proofs are completed the agent should 
look them over carefully, and sce that every blank is filled 
and all the questions answered definitely, and also that 
the instructions upon the back of the proofs have been 
fully complied with. 

: 69. Approved claims are payable in three months 
after the receipt of the proofs of death. 


AUTHORITY OF AGENTS. 


' 
4 
! 70. No premium receipt is to be delivered until the 
premium has actually been paid during the lifetime of the 
y life insured, and while the policy is otherwise in force; 
nor if the date mentioned and fixed in the policy 
179 for payment of premium has passed, unless the 
insured life isin sound health, and of correct, sober, 
and temperate habits. : 
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71. Agents are not to make any changes whatsoever 
in forms of application for insurance, or in ‘policies or 
receipts for premiums, or to waive forfeiture or any con 
dition of the application or of a policy or premium receipt, 


name an extra special risk, issue permits of any kind, or 


bind the Company in any way; they being permitted 
simply to solicit applications tor insurance, and to make 
manual delivery of policies and premium reccipts to the 
assured, under the rules and instructions of the Company. 
And no information, statement or representation at any 
time, or from time to time, given or made by the assured 
or iusurcd to anv such agent, or to cither of them by 
him, or to the assured by any other person unless such in- 
formation, statement or representation be reduced to writ 
ing, and promptly presented by the assured. to the Presi- 
dent of the Company—will be deemed notice to the Com- 
pany, or will effect its right to treat the same as never 
given or made. 

72. «Agents have no authority to agree that the in- 
surance shall hold good, otherwise thon by the actual pay- 
ment of the premiums when due, by and according to the 
terms of the policy, nor to cive credit on account of the 
Company. 

73. Agents are not authorized to reccive any premium 
on behalf of the Company unless they shall have been 
furnished a receipt therefor, signed by the President, Sec- 
retary or Assistant Secretary, and it is actually in their 
hands for delivery, and then only in accordance with the 
express terms thereof. 

74. «Agents have no authority to waive or postpone 
payments of premiums, to waive forfeitures, or make, 
alter or discharge any contracts on behalf of the Com 
pany, or to change, modify, alter, or waive the 
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180 conditions expressed upon any policy, application 
or receipt, or other document of this Company. 
75. Agents are not authorized to make the Company 
liable for any expenditures whatever; and no charges for 
advertisements, printing, Stationery or other expenses will 
be allowed, unless special permission is obtained in writ- 
in¢ in cach and every case. 


AGENT'S REPORT. 


76. Reports must be made monthly, or whenever called 
for, and only upon the blank or statement made up at the 
Company’s office and sent to the agent for completion, 
according to the instructions printed on the back of each 
report. 

77. The monthly report must be returned to the Com- 
pany within five days after its receipt by the agent, 
whether any collections have been made or not. 

78. Policies undelivered and ninety days past due, and 
renewal receipts and permits sixty days past due, and not 
paid for, must be returned with the report and no devia- 
tion will be overlooked. This affords ample time for 
making colicctions, provided the parties are in good health 
and of correct, sober and temperate habits. 

79. A proper voucher must accompany the report for 
every charge made, excepting the commissions due the 
agent making the report. 

so. The agent should sign his report at the botton in 


person, as evidence of its correctness. 
GENERAL INSTRUCTIONS. 


Si. While acting as agent for this Company, you are 
not permitted to act in the same capacity for any other. 
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82. All publications, of whatever nature, gotten up by 
an agent must receive the sanction of the President or 
Board of Directors, and none shall be circulated for the 

Company until first so approved. 
Si $3. All communications pertaining to the busi- 
ness of the Company should be addressed to the 
Union Mutual Life Insurance Company, and not to an 
individual officer or employee, cither officially or person- 
ally. Correspondents from agents not reporting direct to 
the Company's office, must be addressed to the Company's 
agents through whom they report; and all applicaticns, 
inquiries, requests for permits, receipts, cte., must be 
transmitted through such agents. 

84. All errors or omissions in policies or renewals must 
be corrected at the office of the Company. 

85. Agents who report and remit the cash for pay- 
ments not actually received by them, do so at their own 
personal risk, as it will not be returned by the Company. 

86. All moneys received by agents on account of this 
Company, are the property of the Company held in trust 
by such agents, and are not to be used by them for any 
purpose not designated by the Company. Such use is a 
criminal offence with severe penalties. 

87. The business policy of this Cempany is to prose- 
cute its own business without interfering with any other 
company's, such as by inducing their members to become 
dissatisfied, to lapse their policies, and take insurance in 
this Company. Such efforts are not only reprehensible 
in themselves, but usually result in damage to the party 
whose application it is sought to obtain by disparaging 
the Company in which he is insured. Applications are 
not often secured by agents who practice this method of 
e solicitation, and when obtained the persons insured are of 
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those casy dissatisfied by subsequent misrepresentations 
of other agents, or their own imaginations. 

So. Your are, therefore, instructed and directed, in 
working for your own Company, not to work against some 

other one by trying to induce policy-holders or 

IS2. agents of other companies to leave them; and, no 

matter what sound reason for distrust or dislike 
you may have against any other Company, such policy- 
holders or agents of other companies are entitled to their 
own opinions, and to be let severely alone by you, even if 
by your silence you think they are damaging their own 
iIntcrests. 

90. Never be discouraged by the number of agents in 
your district. Recollect the greater part do nothing, and 
that, if there are several actively at work, they will have 
enough to do without wasting time in interfering with you; 
and that the more actively you and they work—you for 
your Company and they for theirs--the more the subject 
of Life Insurance will be understood; the more the field 
is worked the greater the success of all. People must be 
educated to Life Insurance just as they have been to Fire 
Insurance; so that every prudent man will voluntarily come 
to an agent and apply to insurance on his life, just as he 
now would for insurance on his property against fire. As 
it is, the masses seem to think loss by fire to be more 
certain than loss (often irreparable loss too) occasioned by 
death. 

gt. Never, for a moment, consider it beneath your 
dignity to press or ask fora life proposal. Bear in mind 
that vou are doing a man a real good, and one for which 
he will never in the future reproach you. ‘*‘ Among the 
honorable workers in the civilized world to whom the pub- 
lic as well as the assured will be indebted, we give faithful 
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and successful life insurance agents a high place, and no 
field that we know of is more inviting toan ambition that 
would devote the best of talent to the benefit of socicty 
at large and individuals in particular.” 

92. The foregoing instructions are of a private nature 
between the Company and its agents, and are not in- 

tended for the use of the public. No instructions 

183 or rules in this book shall be construed to vary the 

policy, application or receipts issued by the Com- 
pany, and in case of anything contradictory between them 
and this manual, the former shall govern. 

93. This manual supersedes the instructions given in 
all former manuals, and it shall be void after any subse- 
quent manual shall have been issued by this Company, er 
after it shall have been otherwise recalled. 

Joun EF. De Wirr Wurre, 
May 1, 1879. President. 


ENTTIBIT CO. 

12. Should the life insured become impaired, or any- 
thing transpire, or information come to the knowledge of 
the agent, making the risk less desirable, aftex He applica- 
tion ts taken, and before actual delivery of the policy to the 
assured personally, the agent must not deliver, but return 
the receipt and policy to the office, and notify the com- 
pany immediately. 

70. No premium receipt is to be delivered until the 
premium has actually been paid during the life time of 
the life insured, and while the policy is otherwise in force; 
nor if the date mentioned and fixed in the policy for pay- 
ment of premium has passed, wxless the insured life is in 
sound health, and of correct, sober and temperate habits. 
71. Agents are not to make any change whatsoever in 
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forms of application for insurance, or in policies or 
receipts for premiums, or to waive forfeiture or any 
condition of the application, or of a policy or premium 
receipt, name an extra for special risks, issue permits of 
any kind, or bind the Company in any way, they being 
permitted simply to solicit applications for insurance, and 

to make manual delivery of policies and premium 

IS4 receipts to the assured, under the rules and in- 

structions of the Company. And no information, 
statement or representation at any time, or from time to 
time, given or made by the assured or insured to any such 
agent, or to either of them by him, or to the assured by 
any other person, auless such information, statement er wp- 
resentation be reduced to writing, aud promptly presented by 
the assured to the President of the Company. will be deemed 
notice to the Company, or will effect its right to treat the 
same as never given or made. 

72. Agents have no authority to acree that the insur- 
ance shall hold good, otherwise than by the actual pay- 
ment of the premiums when due, by and according to the 
terms of the policy, nor to give credit on account of the 
Company. 

73. Agents are not authorized to receive any pre- 
miums on behalf of the Company, unless they shall have 
been furnished a receipt therefor, signed by the President, 
Secretary or Assistant Secretary, and 2 ts actually in their 
hands for dclivery, and then only in accordance with the 
express terms thereof. 

74. .\gents have no authority to waive or postpone 
payments of premiums, to waive forfeitures, or make, 
alter, or discharge any contracts on behalf of the Com- 
pany, or to change, modify, alter, or waive the conditions 
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expressed upon any policy, application, or receipt, or 
other document of this Company. 

75. Agents are not authorized to make the Company ° 
liable for any expenditures whatever; and no charges for 
advertisements, printing, stationery, or other expenses, 
will be allowed, unless special permission is obtained in 
writing in cach and every case. 


IS5 LNIIIE TT. 
Charter of the Union Mutual Life Insurance Company. 


State of Maine, Office of Secretary of State: 

I hereby certify that the pamphlet to which this is 
attached is a true copy of the Charter of the Union Mu- 
tual Life Insurance Company, approved February to, 
1878. f 

ea In Testimony whereof I have caused the seal 
S Seal. \ of the State to be hereunto affixed. : 
lo) Given under my hand at Augusta, this 15th 

day of February, in the year of our Lords 
one thousand cight hundred and cighty-two, 
and in the 1o6th year of the Independence 
of the United States of America. 
Joseru O. Smirn, 
Secretary of State. 


Charter of the Union Mutual Life Insurance Company. 


Be it enacted by the Senate and House of Representa- 
tives in Legislature assembled as follows : 
The various acts which constitute the charter of the 
Union Mutual Life Insurance Company are hereby con- 
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solidated and amended so that the following shall be the 
charter of said Company : 
ok * * * o* 

Section 3. Every person whose life shall be insured in 
this Company, according to the provisions of this act, 
shall be deemed a member thereof during the period of 
such insurance, and until the policy shall be paid, can- 
celled, or surrendered, according to the terms of this act 
and the by-laws of the Company, and no longer; and 
shall be entitled to one vote, and to an additional vote for 
each thousand dollars of insurance above one thousand. 

And any member may vote by proxy, if the same 

186 be given directly to the person producing it at 

any meeting, but no person or corporation shall 

have the right to vote on any policy of re insurance issued 
by this Company. 

sk * ze * se 

Deposition of witnesses taken in a cause pending in the 
U.S. Circuit Court, Northern District of Ohio, FE. Divis 
ion, wherein Electa L.. Waters is plaintiff and the Union 
Mutual Life Insurance Company, of Maine, defendant, 
and for said defendant, in pursuance of the notice hereto 
attached. 

J. BL. Drummond, Counsel for the defendant Company, 


Was present. 
DEPOSITION OF NICHOLAS DeGROOT. 


Nicholas DeGroot, of the County of Cumberland, of 
lawful age, being first duly sworn by me, as_ hereinafter 
certified, deposes and says : 

(). 1. What is your name, age and residence ? 

A.) Nicholas DeGroot ; forty-two years; Pertland. 
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Q. 2. What is your occupation ? 

A. Assistant Sceretary of the Union Mutual Life In 
surance Company. 

O. 3. How long have you held the office, and who 
was your predecessor ? 

A. Since September 13th, A. D., 81, Tenry D. 
Smith was my predecessor. (The deposition not being 
completed, adjourncd to Monday, May 7th, 1883, nine 
o'clock A, M.) 

Monday, May 7th, 1883. 9 Met according to adjourn. 
ment. 

Drummond & Drummond, Counsel for defendant, pres 
ent. 

©. 4. Will you attach to your deposition a copy of the 
form of the cash notes of the Company ? 

A. Yes. The form herewith attached marked Exhibit 
A. bt. V. C. Magistrate.” : 

©. 5. Will you attach to you deposition a copy of the 
form of the premium notes of the Company ? 

A. Yes, the form herewith attached marked Exhibit 

B. bt. V. C. Magistrate.” 
187. ©.6. State whether or not at the time of the 
application of Alfred J. Waters, upon which were 
issued policies 735-40, forthe sum. of $5,000, and 73021 
for the sum of $4,000, these notes annexed were used by 
the Company ? 

A. The cash notes (Exhibit A.) were not used at that 
time. The premium notes (Exhibit B.) were used for past 
premiums on old contracts, but were not used for any 
new policies issued by the Company at that time. 

©. 7. State whether or not at the time of the issue 
of the said Waters’ policies any ** premiums ” or ‘* cash ”’ 
notes were receivable by the Company ? 
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A. No, except as to old contracts as stated in answer 
to ‘* Question 6.” 
NicnoLas DEGRooT, _ 
Exhibit A. bt. V. C., Magistrate. 
Cash Note, No.— Form 25-E. 


$ 187... 

For value received I promise to pay to the Union 
Mutual Life Insurance Company............ ...+ gag Dollars, 
OP sncscnsmnian months, without grace (waiving notice) with 


interest at seven per cent. This is given instead of cash, 
in part payment of the annual premium on policy No..... 
issucd by said Company, and by them so accepted, on the 
express condition that all claims to further insurance and 
all benefits whatever which full payment in cash of said 
annual premiums would have secured, shall become imme- 
diately void, and forfeit to said Company, if this note is 
not paid at maturity. 

(This is the only form of cash note accepted by the 
Company. When it is taken for a policy numbered higher 
than 35,000 (and only then) the words ** with interest at 
seven per cent.” must be crased—as on ail so numbered 
interest will be coll _ted in advance. ) 


INHIBIT BUT. WO. ALAGISTRATE. 


iss §$ i a ee | 
Twelve months after date, for value received, I 
promise to pay.......... dollars to the Union Mutual 


Life Insurance Company, at their office, in this city, with 
interest annually, at six per cent., until paid. 

And it is an express condition of the acceptance of this 
Note by said Company in part payment of the annual 
premium for Policy No............ (which condition is fully 


/ 
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agreed to by the Assured and the Promisor herein) that 
such acceptance shall in no wise affect the condition in 
said Policy, that the non-payment of any other portion of 
said annual premium, or the non-payment of the annual 
interest hereon when due, shall, in cither case, cause the 
immediate forfeiture of said Policy. 

(Premium Note No.......... Form 21, J. 6.) 

(Iractions of dollars must be included in Cash part of 
payment. No cents to be put into this Note.) 


DEPOSITION OF HENRY D. SMIT71. 


Also /lenry D. Smith, of Cumberland county, of law- 
ful age, being first duly sworn by me as hereinafter certi- 
fied, deposes and says: 

1Q. State your name, residence, age and occupation. 

A. Henry D. Smith, Portland, Maine, thirty-three, 
Secretary of the Union Mutual Life Insurance Company. 

2Q. State how long you have been Sccretary of said 
Company, and your occupation before that time ? 

A. I was appointed Secretary September 13th, A. D. 
8381. I had been connected with said Company for about 
seventcen years previous to A. D. 1881. Was Clerk 
until about January, A. D. 1877, when I was appointed 
Assissant Secretary of the said Company, which position 
I held until I was appointed Secretary. 

3 Q. State what application, if any, was made to the 

said Company by Alfred J. Waters, and what poli- 
189 _ cies, if any, were issued by said Company on the 
life of said Waters? 

A. We received an application on life of Alfred J. 
Waters, and issued policies numbered 73,549 on his life, 
dated June 16th, A. D. 1881, in the amount of $5,000, 
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and numbered 73,621 on his life, dated June 30th, A. D. 


1881, in the amount of $4,000. 
hy 4Q. State whether or not said Company reccived any 
other application upon which these policies, or cither of 
oP them, were issued ? 
A. No. Both policies were issued on the application 
4 referred to in my answer to Q. 3. 
J 5 Q. State whether or not, from your position in said 
a Q Company, and the duties of your office, you would have 
. knowledge if any other application was made to said 
4 Company by said Waters, or if these policies, or either | 
r of them, were issued upon any other application than the ; 
4 one referred to in **Q. 3” and answer to the same? 
«A A. Yes, I should have such knowledge. 
\ 6Q. State what knowledge you would have of any 
other application on the life of said Waters, or if these 
“4, policies, or cither of them, were issued on any other 
+, application than the one referred to in the answer 
Ds to vi, S| 3? \ 
~, A. From my position in the Company I would have | 
oe knowledge of any other application on the life of said 


Waters, if any had been made, and I would know if these 
policies, or either of them, were issued on any other ap- 
plication than the one referred to. 
7 Q. State whether or not, at the time of the applica- 
: : tion of said Waters, Warren S. Porter was an agent of 
the said Company ? 
A. Yes. He was appointed agent about July, A. D. 
1880, and ceased to be agent in the early part of A. D. 
ISS2. | 
8 Q. State orally what were the powers of Mr. 
190 Porter as an agent of the Company in relation to 
delivering policies and receiving premiums? 
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A. Should the life insured become impaired, or any- 
thing transpire or information come to the knowledge of 
the agent, making the risk less desirable after the applica- 
tion is taken, and before actual deliever of the policy to 
the assured personally, the agent must not delivery but re- 
turn the receipt and policy to the office, and notity the 
Company immediately. No premium receipt is to be de- 
livered until the premium has actually been paid during 
the lifetime of the life insured, and while the policy is 
otherwise‘in force; nor of the date mentioned and fixed 
in the policy for payment of premium has _ passed, unless 
the insured life is in sound health, and of correct, sober 
and temperate habits. Agents are not to make any 
change whatsoever in forms of application for insurance, 
or in policies or receipts for premiums, or to waive for 
feiture of any condition of the application or of a policy 
or premium receipts, name an extra rate for special risks, 
issue permits of any kind, or limit the Company in any 
way; they being permitted simply to solicit applications 
for insurance, and to make manual delivery of policics 
and premium reccipts to the insured, under the rules and 
instructions of the Company. And no information, state- 
ment, or representation at any time, or from time to time, 
given or made by the assured or insured, to any such 
agent or to either of them by him, or to the assured by 
any other person, unless such information, statement, or 
representation be reduced to writing, and promptly pre- 
sented by the assured to the President of the Company 
will be deemed notice to the Company, or will affect its 
right to treat the same as never given or made. Agents 
have no authority to agree that the insurance shall hold 
good otherwise than by the actual payment of the premi- 
ums when due, by and according to the terms of 
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191 the policy, nor to give credit on account of the 
Company. Agents are not authorized to receive 
any premium on behalf of the Company, unless they 
shall have been furnished a receipt therefor, signed by the 
President, Secretary, or Assistant Secretary, and it is ac- 
tually in their hands for delivery, and then only in accor- 
dance with the express terms thereof. Agents have no 
authority to waive or postpone payments of premiums, 
to waive forfeitures, or make, alter or discharge any con- 
tracts on behalf of the Company, or to change, modify, 
alter or waive the conditions expressed upon any policy, 
application or receipt, or other document of this Com. 
pany. 

9 Q. What other authority, if any, had said Porter in 
relation to delivering policies and receiving premiums on 
the same than what you have already stated ? 

A. None other except his contract with the Company 
dated July 15th, A. D. 1880. 

100. What authority, if any, had said Porter to de- 
liver said policies to said Waters without payment of the 
premiums ? 

A. No authority whatever. 

11 O. What authority, if any, had said Porter to take 
notes from said Waters in payment of premiums on said 
policies ? 

A. None whatever. 

120. What knowledge, if any, had the said Com- 
pany that said Porter did take notes from said Waters in 
payment of premiums on said polices ? 

A. The Company had no knowledge prior to the 
death of said Waters that any note or notes had been 
civen or taken on said policies. 

130. What knowledge, if any, had said Company 
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that said Porter took notes in payment of premiums on 
any new policy prior to the death of said Waters ? 

192 A. Ido not know of any such case. 

140. When, if at any time, did the Company 
first have knowledge that the said policies on the life of 
said Waters had vone out of Porter's hands ? 

A. No knowledge whatever until after the death of 
said Waters. 

15 QO. What knowledge, if any, had the said Company 
that the said Porter delivered any policy on credit, or gave 
credit on any policy prior to the death of said Waters ? 

A. Ido not know of any such case. | 

16M. Did the Company, at any time, consent or as- 
sent to, or affirm in any way, said Porter’s act in deliver 
ing said policies upon credit, or in taking rates in pay- 
ment of premiums upon said policies ? 

A. No. 

170. Upon what application, if any, was the policy 
numbered 73621 on the life of said Waters, dated June 
30th, 1881, in the amount $4,000 written ? 

A. Upon the same application upon which was writ- 
ten policy number 73549, dated June 16th, A. D., 1884, 
for $5,000 on the life of said Waters. 

Henxky D. Sirn. 

I, Fred V. Chase, Notary Public for the County of 
Cumberland, State of Maine, do hereby certify that the 
above named Nicholas DeGroot and Henry D. Smith 
were by me first duly sworn to testify the truth, the whole 
truth and nothing but the truth in the above entitled 
cause, and that the foregoing depositions, by them re- 
spectively subscribed, were reduced to writing by me and 
subscribed by the said witnesses in my presence, and were 
commenced at the time and place in the netice specified, 


a 
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and continued by adjournment from day to day at the 
same place and between the same hours as in the notice 
specified, and for the reasons above stated. 
193 ~=In testimony whereof, I have hereunto set my 
hand and official seal, this 7th day of May, A. D., 
1SS3. 
Freep V. Cuasre, Notary Public. 
| Seal. | 


State of Maine, © 
Cumberland County, j 


Depositions of witnesses taken in a cause pending 
in the United States Circuit Court for the Northern Dis- 
trict. of Ohio, Eastern Division, wherein Electa L. Wa- 
ters is plaintiff, and the Union Mutual Life Insurance 
Company is defendant, and for said defendant, in) pursu- 
ance of the notice hereto attached. 


DEPOSITION OF No DeGROOT. 


I, Neholas DeGroot, of Portland, in the County of 
Cumberland, and State of Maine, of lawful age, on oath 
depose and testify in answer to interrogatories propounded 
by J. H. Drummond, Jr., of Counsel for defendant. 

1 Int. What is your name ? 

A. Nicholas DeGroot. 

> Int. What is your residence ? 

A. Portland, Maine. 

3 Int. Are you connected with the Union Mutual Life 
Insurance Company, of Maine? If so, in what capacity ? 
How long have you been connected with it in that capa- 
city ? and how long in all ? 

A. Tam connected with that Company as “ssistant 
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Secretary since October, A. D., 1881, and as Cashier from 
March tst, 1877 until October, 1881. 

4 Int. Was Warren S. Porter, of Cleveland, Ohio, do- 
ing any business for that Company in 1881? If yes, what 
kind of business and in what capacity ? 

A. Yes. Getting applications for insurance, and col- 
lecting renewals in his territory, as agent of the Company. 

5 Int. What was his authority in relation to the 

194 delivery of policies upon applications taken by 

him ? 

(Objected to as immaterial.) 

A. Upon receipt of policies he was only to deliver 
the same after receiving the premiums in cash. 

6 Int. Was the time within which he was authorized 
to deliver such policies limited? and if'so, to what time ? 
‘State fully. 

(Objected to as immaterial. ) 

A. Yes, the agent was limited to ninety days in the 
collection of premiums on new policies. If) not paid 
within the ninety days the policies are returned to the 
Company for cancellation. During the ninety days the 
policies are not to be given up to the party unless the 
agent is satished that the health of the insured has not 
been impaired since the examination by the medical ex 
aminer of the Company. 

-7 Int. Was Porter authorized to take notes in pay 
ment of premiums ? 

(Objected to as immaterial. ) 

A. He was not, 

8 Int. Was he ever authorized to take a note for 
premium in any one case ? 

(Objected to as immaterial. ) 

A. He was not. 
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9 Int. Did you, previous to the Ist of September, 
1881, have any knowledge or information that Porter had 
ever taken notes in payment of premiums in any case? 

A. No. 

10 Int. So far as you have knowledge, was any such 
information before that time ever communicated to the 
Company, or to any officer of the Company, at its prin- 
cipal office ? 

A. No. 

11 Int. Have you personally, or under your direction, 
had the correspondence of the Company examined upon 
this point? 

A. Yes, I have under my direction. 

12 Int. Whois Secretary of the Company ? 

A. Henry D. Smith. 

13 Int. Who has performed the duties of Secretary 
since October Ist, 1882, and why ? 

(Objected to as immaterial. ) 
195 A. I have performed the duties of Secretary in 
consequence of the absence of Mr. Smith in the 
South on account of his health. 

14 Int. What officer of the Company has charge of 
the correspondence with the agents in regird to policies? 

A. The Secretary. 

15 Int Has the practice ever prevailed with this Com- 
pany of taking premium notes in payment, or part pay- 
ment of the first premium ? 

(Objected to as immaterial. ) 

A. Premium notes were taken for premiums on_poli- 
cies issued prior to February Ist, 1877. 

16 Int. How has it been with policies issued since 
then ? 

(Objected to as immaterial.) 
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A. Premiums are to be paid in cash. 

17 Int. How is it with premiums accruing after Feb- 
ruary Ist, 1877, on policies issued before that date and 
still outstanding ? sae 

(Same objection as above. ) 

A. Premium notes are taken on the policies only 
when an agreement has been made to that effect; all 
premiums on other policics are to be paid in cash. 

18 Int. Have notes in any other cases been taken for 
premiums, and if so, by whose authority, and where ? 

(Same objection. ) 

A. Yes, only on the authority of the President at the 
home office of the Company. 

Ig Int. Wasa policy on the life of Alfred J. Waters 
written and sent to said Porter? If so, about when? 

A. Yes; two policies, number 73,549 for five thou 
sand dollars, and number 73,621 for four thousand dollars, 
were sent to Mr. Porter about the 15th day of June, 1881. 

20 Int. When was the first knowledge received by the 
Company that these policies, or cither of them, were out 
of Porter’s hands ? 

(Same objection. ) 

A. About the seventh of September, 1881. 

21 Int. Did you have previous to that date any 
196 =knowledge that Porter had ever delivered any pol- 
icy without actual payment of fhe premium ? 

Same objection. A. No. 

22 Int. Were you in the office generally from June 
15th to September 15th, 1881 ! 

A. I was. 

In answer to the interrogatories propounded by Wil- 
liam K. Neal of Counsel for plaintiff, | depose as follows: 

23 Int. When was the examination spoken of in your 
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answer to the 11th Interrogatory made, as stated in your 
answer, and by whom ? 

A. I had it made about the 19th of January, 1883, by 
J. Frank Lang acting Assistant Secretary of the Com- 
pany. 

24 Int. Have you any personal knowledge as to the 
thoroughness of his search ? 

A. Yes. I saw him making the search at the office in 
the afternoon, and then he took them home to make a 


further search in the evening. 


25 Int. Is this all the knowledge you have respecting 
this matter from personal observation ? 

A. Yes, as to the matter of searching. 

26 Int. Can you give the dates of policies, number 
73.549 and 73,621 ? 

A. © June 15th, as near as I can tell, both bore the 
same date. 

27 Int. At whose request were they filled and forwar- 
ded to Mr. Porter, if you know ? 

A. At Mr. Porter’s request. 

28 Int. Have either of them cver been returned to 
the home office for any purpose ? 

A. Not to my knowledge. 

29 Int. From the position which you occupied in the 
Company would you be likely to know if they had been 
so returned? . 

A. From June 15th, 1881, to October, 1882, I should 
not, since that time I should. 

30 Int. Is Warren S, Porter still an agent of your 
Company? If not when did he cease to be such agent? 

A. Heis not. I have no personal knowledge when 
he ceased to be, but can tell by cxamining the books of 
the Company. : 
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: 31 Int. Please state whether or not all informa- ‘an 
197 tion you have respecting this matter has been ob- 
tained from the records of the Company ? 1 
A. It has. 

NicHotas Dre Groor. 

State of Maine, 
Cumberland County,  f 
I, H. R. Virgin, Notary Public, do hereby certify that 
the above named Nicholas De Groot, personally appeared 


> SS. 


before me, and was by me first duly sworn to testify the 
truth, the whole truth and nothing but the truth, relatine 
to the Cause or matter for which his deposition was to be 
taken; and that the foregoing deposition by him = sub- 
scribed was reduced to writing by me, and subscribed by ; 
him in my presence; and was commenced at the time and YY 
place ‘in the notice hereto annexed, and, continucd ] 
by adjournment from day to day at the same place, and | 
between the same hours, as in the netice specified, by 
agreement of counsel. The cause of taking said deposi- 
tion is that the deponent resides at-a greater distance : 
than one hundred miles from the place of trial. 

In testimony whereof, I have hereunto set my hand and 
affixed my ‘official seal this 12th day of February, A. D. 


A 


18383. 7 
N. R. VirGin, Notary Public. ‘ 
——~ 
fou), | : 
+ Seal. } 
paar | 


This is all the testimony in the case. 
The Court thereupon proceeded to charge the jury as 
follows, to-wit :— 
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. CHARGE. 
‘ In the United States Circuit Court. 
| 198 For the Northern District of Ohio, Eastern Divis- 
*y ion. 
1 May Term A. D. 1884. Martin Welker, Judge. 
t Klecta L. se ) Charge of 
™ The Union Mutual Life Insurance Company. the Court. : 
~ ‘ 
Gentlemen: This suit is brought by the plaintiff on 
nail two policies of insurance, one bearing date the 16th of 
June, 1881, for five thousand dollars, and one for the sum 
» of four thousand dollars, bearing date the 3oth day of 
v June, 1881, on the life of the husband of the plaintiff; 
and issued for her benefit in consideration of the payment | 
j to the Company, the defendant, of a stated sum in each 


policy, and the payment of a like sum yearly thereafter 
during the continuance of the policies. 

It is alleged that Alfred J. Waters, the husband of the 
plaintuf, died on the 15th of August, 1881. That at the 
time of his death, all premiums due on said policies had 
been paid, and the deceased and _ plaintiff had each per- 
formed and kept all the conditions of the policies. That 
‘ the plaintiff more than ninety days before suit brought, 

to-wit: on the 13th day of September, 1881, gave notice 

and made proof of the death of the deceased, the insured, 
' and demanded payment, which was refused and no part 

of the policies were paid, and she asks judgment for the 
sum of nine thousand dollars, the amount of the two pol- 
icies, with interest thereon. 

The defendant makes several defences by way of 
answer, 
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first, That the policies were not delivered and accepted 

by the insured party, and that the advance pre 

199 ~mium was not actually paid by Alfred J. Waters, 

or by the plaintiff at the delivéry of the policies, 
or during the life of said Alfred J, Waters, as required by 
the terms of the contract. 

Second, That the insured in the application made false 
answers to the third, ninth, tweifth and fifteenth ques 
tions, and that such answers were warranties, and if false 
or any one of them false, voids the policies. 

Third, That the answers to the third, ninth, twelfth and 
fifteenth questions were wilfully false, and fraudulently 
made, and that they were material, and induced the Com 
pany to issue the policies, and but for them they would 
not have. been issued. 

Fourth, A general denial of the allegations of the peti 
tion, except as to the corporate characters of the defen 
dant. 

The plaintiff replies, first, by a general denial of the 
statements of the defendants’ defences; second, she de 
nies that the premium was not paid, but avers that it was 
agreed by the defendant through its agent that the ad 
vance premium was to be paid by the first day of Sep 
tember, 1881, and that prior to that time said Alfred J. 
Waters paid said premium by his promissory note to the 
defendant, which was accepted and a receipt in full given 
for the same signed by the President and Seeretary of the 
defendant Company and delivered to Alfred J. Waters. 
That the note aforesaid after accepted and receipted for, 
after the death of the said Waters and before it became 
due, was returned to the plaintiff, and that the plaintiff on 
the 28th day of August, 1881, tendered to the defend- 
ant the full amount of said premiums which was refused 
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‘carefully consider the evidence and ascertain precisely 
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acceptance by the defendant Company. These pleadings 
for the issues of fact for you to determine under such 
directions of the Court as to the law applicable to them. 
The plaintiff is required, in the first place to show that 
the insured and the plaintiff performed all the conditions 
of the policies. The payment of the advance premium 
being acknowledged to have been received, in the 
200 policies, and also the possession by the insured of 
a receipt properly signed by the defendants’ offi- . 
cers, shows such payment to have been made, subject to 
contradiction by the defendant, and this, with the admit- 
ted fact of the proper procf of the death, cte., would en- 
title the plaintiff to recover on these policies, in the 
absence of the establishment of one or more of the de- 
fences set up by the defendant. To make these policies 
valid and binding contracts upon the defendant, as well as 
upon the insured, they must have been delivered to the 
insured, and by him accepted in his lifetime. If, how- 
ever, the policies, were given by Porter, the agent, to the 
insured, and the insured would not receive them until he 
had examined them, and if satisfactory on such cxamina- 
tion would accept them and pay the premium or cive his 
note therefor, then there was no delivery and acceptance, 
uniess such assent of acceptance was communicated to 
Porter, the agent, by Waters sometime before his death. 
But if Waters gave notice, or did anything to indicate to ” 
Porter, the agent, that he had accepted them, then it was 
a proper delivery and acceptance at the time of such 
notice or action by Waters. It is important for you to 


What the arrangement or agreement was between the in- * 
sured and Porter, the agent, in regard to the delivery of 
the policies and the receipt of the Company for the pre- 
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miums, and the payment of the advance premiums how 
and when were they to be paid. Finding and settling the 
exact arrangement mace at the time of the execution of 
the application, then you can properly apply the law to 
the facts so found. 

The conversation between Porter and Waters in regard 
to the terms, and the time of the payment of the ad- 
vance premium before the making of the application for 

insurance, and the delivery and acceptance of the 

201 ~policies do not control the contract of insurance 

unless it appear that the same was so understood, 
and agreed to be the terms at the time of the making of 
such application, and the policies were delivered and ac- 
cepted. 

It is claimed by the defendant that Porter had no au- 
thority to deliver the policies and to bind the defendant in 
agrecing to a future payment of the advance premium, 
and that the policies are void for want of such delivery 
and payment. 

I need not call your attention to the fact that this is a 
very important part of this case, and vou should care- 
fully consider the evidence bearing upon such instructions 
given you by the Court, and determine it in such a way 
as will satisfy you of having settled the questions of fact 
by evidence presented to you. The application for insur 
ance made and signed by Waters contains this covenant 
and agreement: First, that it will constitute no contract 
of insurance until a policy shall first have been issued and 
delivered by said Company, and the first premium there- 
on actually paid during the continuance of the life of that 
proposed for insurance in the same condition of health as 
described in the appliction. By the terms of the policies 
issued thereupon, this application is made a part of the 
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contract of insurance, and together form the entire con- 
tract of insurance between these parties. 

The policies also provide that the terms of the contract 
can only be modified or forfeiture waived by the defen- 
dant through its officers. Now under this contract, the 
payment of the advance premium is made a condition for 
the delivery and validity of the policies so as to make the 
defendant liable thereupon. This advance premium may 
be waived by the defendant company at the time of the 
delivery of the policies, and a credit given for its pay- 

ment, and a delivery of the policies to the insured 

202. under such waiver and extension of time for pay- 

ment thereof, would make the poticies valid con- 
tracts and binding upon the defendant. 

Porter, the general agent of the defendant, who took 
the application and placed the policies in the posession of 
the insured, could not waive this advance payment of 
premium for the Company and deliver the policies with- 
out such payment, and stipulate with the insured to give 
him time te pay it, and such delivery would not make the 
policies binding upon the defendant. But the defendang 
acting through its officers having the control of its busi- 
ness, might delegate this authority to its agent, Porter, 
and if it did so, he would be authorized to deliver the 
policies without such payment of the advance premium, 
and stipulate for the time and manner of paying the same 
either in money or by note, the same, precisely, as the 
defendant company could do. This authority may be 
shown by direct and express direction to him cither in 
writing or by parol. Or it may be shown by circum- 
stances and the general course of business between the 
agent and the defendant, known at the time by the in- 
sured. It may be inferred from the.general manner in 
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which, for a period before that time sufficiently long to 
establish a course of business, he had been allowed by the 
defendant to deliver policies without advance payment of 
premiums and make provisions as to a time within which 
they might be paid. And it may be shown and implied 
from the conduct or acquiesence of the controlling officers 
in such delivery of policies, or by their assent, or their 
ratification afterwards made, with a knowledye that it had 
been so done by their agent, Porter, this authority must 
be shown by the plaintiff by a fair preponderance that 
this agent did have such authority from the defendant 
company. You will see, then, that it 1s impor- 
203 «tant for vou to carefully examine all of the evidence 
bearing upon this authority, and from it determine 
whether Porter was given such authority, under these 
directions, as authorized him to make such delivery of 
the policies, without such payment at the time of such 
delivery, and to stipulate for the future payment thereot. 
If you find that he had no such authority given him, then 
there was no legal delivery of the policies, and you would 
therefore find for the defendant Butif you find such 
authority was given him by the defendant, then you will 
proceed to the further examination of the case. 

If the evidence shows that Porter, the agent, under 
such authority given him by the Company, agreed with 
the insured that he might pay the premium on or before 
the first day of September, then it might be paid, or be 
tendered to the agent, Porter, at any time before the time 
limited, even though that time should be after the death 
of the insured; and a delivery of the policies to the 
insured under this arrangement as to the time of pav- 
ment, would make them valid policies and authorize this 
plaintiff to recover the amount of the policies, after hav- 
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ing shown the tender of the amount of the advance pre- 
mium within the time limited by the agreement between 
Porter and the insured. The offer to pay the money for 
the premiums to Porter at his house would be a good 
tender to the Company, while he was the agent of the 
Company ; and so would be a tender to pay at his office, 
or his usual place of business, to some one in charge of 
the office in his absence. If it appear from the evidence 
that Porter, as such agent having authority to do so, as I 
have before stated, agreed to take the note of the insured 
for the advance premium, payable at any given time, and 
had before delivered the policies to the insured, and also 
areceipt properly signed by the defendant, waiving the . 
present execution of the note, and the insured exe- 
204 cuted and delivered the note to Porter payable as 
agreed upon, and the same was accepted by Portér 
as payment of the premium before the death of the insured, 
that would be a payment of the advance premium and 
would make the policies binding obligations upon. the 
detendant. But if Waters was, at the time he accepted 
the policies and executed and delivered the note, not in 
his usual vood health as at the time of the application for 
insurance, but in bad health and in a dan<crous condition 
as to his life, he could not in that condition accept the 
policies and execute and deliver the note so as to bind the 
Company, unless Porter, the agent, knew at the time of 
his condition, and did not object to it. 

Now as tothe second and third defences of the defend- 
ant, I direct you that the application of the insured, if 
one made, and the policies thereupon issued by the de- 
fendant and accepted by the insured constitute the con 
tract between these parties, subject in its enforcement in 
Ohio as presently stated. As there was in fact but one 
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application made and signed by the insured and that one 


being for the five thousand dollar policy and issued first 
to the insured in which the insured made the answers 
charged by the defendant to have been false, it is neces- 
sary for the defendant to show that the four thousand dol 
lar policy in suit was issued by agreement of the insured 
and the defendant's agent upon this application, which 
was regarded by the parties as an application for that 
policy as well as the five thousand dollar policy. If ne 
application was made for the four thousand dollar policy, 
the last one issued, and the first one not adopted by it, 
then no defense can be made predicated upon the falsity 
of the answers in the original application, because then no 
answers were made to obtain that policy. If the insured 
however, agreed and understood that the applica- 

205 cation for the five thousand dollar policy should 
be also an application for the four thousand dollar policy 
in suit, and should be the foundation upon which the four 


thousand dollar policy should be issued, and be a part of 


the contract, and the defendant agreed to it, then the 
original application may be regarded by you as a part of 
the contract in regard to the four thousand dollar policy 
as well as the five. 

But if not so understood by the parties, then it is not a 
part of the contract for the insurance in the fonr thousand 
dollar policy. If you find that the agent, Porter, was in 
structed by the insured or Mrs. Waters, the plaintiff, or 
both, to procure the four thousand dollar policy upon the 
same application that had been made for the five thousand 
dollar policy, and the agent did communicate such in- 
structions to the defendant, and in pursuance thereof the 
defendant issued the four thousand dollar policy and sent 
it to the agent, then the plaintiff is estopped from denying 
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that that application was the one on which the four thou- 
sand dollar policy was issued. 
® The four thousand dollar policy would be a binding con- 
tract on the defendant if issued without any application in 
writing being made by the insured for the insurance. In 
the absence of statutory provisions upon that subject, the 
law is that the insurance contract, being founded upon the 
answers of the insured therein made, and made warranties 
by the terms of the insurance contract, any false answer, 
whether material or not, will avoid the policy, and it makes 
no difference whether the insured knew the falsity of the 
answer or not, so that it be established that the answer 
was false. But in Section 3625 of the Revised Statutes of 
Ohio in force at the date of these policies, and in force at 
the present time, it is provided that no answer to any 
interrogatory made by the applicant in his applica. 
206 tion for a policy shall be used in evidence upon any 
trial to recover upon such policy, unless it be clearly 
proved that such answer is wilfully false and was fraudu- 
lently made, and that it is material and induced the Com- 
pany to issue the policy, and that but tor such answer the 
policy would not have been issued. And, moreover, that 
the agent or Company had no knowledge of the: falsity 
or fraud of such answer. 

I direct you that this statute applies to this action upon 
these policies, if not waived by the insured, Waters. 

It may be raised by the party applying for and being 
insured, but it must be done by the express agreement or 
understanding of both partics that the provisions of the 
same are to be waived. That although it may appear in 
the application for insurance, or a paper attached to the 
policy, that the insurance contract should be interpreted 
or construed according to the laws of the State of Maine 
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and be regarded as made at the home office of 


the defendant in the State of Maine, it does v 
not prevent the operation in the enforcement in’ ad 
this Court of the insurance contract of the provisions of } 
this statute. If any such waiver of the statute be estab f 
lished by the defendant, then it must show clearly by the t. 
proof that the answers, or any one or more of them, were 


willfully false and fraudulently made; that they were ma- 
terial, and induced the Company to issue the policy, and 
that the agent or Company did not know of their falsity. ’ 
A statement as to the existence of some fact, as a state- 
ment of facts, tending to induce the insurer more readily a 
to assume the risk, or to induce the making of the insur- 4 
ance, or to fairly enable the officer to judge of the char- 
acter of the risk, are all material statements; and if the 
answers are shown to be willfully false, fraudulently made . 
and material, you may infer from the circumstances 
207. that they induced the tssuing of the policy, and 
that it would not have been issued without such 4 
answers. It must also appear that the agent of the Com. 
pany had no knowledge of the falsity or fraud of the 
answer. | 
This want of knowledge may be inferred from the cir- 
cumstances, and need not be expressly proven. The evi 
dence must show that Waters at the time of the making 
of the answers knew the answers were untrue and made 
for the purpose of defrauding the defendant in obtaining 
the policies, in order to defeat this action under this de 
fence. The defendant, to sustain this defence, undertakes 
: to show by a fair preponderance of proof the false and 
| fraudulent character of the answers, and their materiality, { 
the knowledge of the insured of their falsity as before ‘ 
stated, and if the evidence satisfies you that it has done 
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so, the plaintiff cannot recover. If it fails to do so the 
plaintiff would be entitled to recover on this issue. The 
same remarks apply to the third defence, which charges 
the falsity of the answers to the questions within the 
provisions of the Ohio statutes, and accorning to its 
terms. : 
If you find on the first issue this want of authority to 
deliver the polices, and want of authority to extend the 
time for payment, that will terminate the case, and you 
will then find a verdict for the defendant. But if you 
find for the plaintiff on that tissue, you will examine 
the evidence and determine whether the second or third 
defences of the defendant be truce, and if you find ‘for the 
defendant in cither of them, it would be entitled to your 
verdict in its favor. If, however, you find on these issues 
in favor of the plaintiff, then you will render your, verdict 
for the plantiff for the amount of the policies less the 
amount of the premium which was to be paid at the time 
of the insurance and delivery of the policies, with 
208s interest on that amount, the amount of both these 
policies, and the amount of the premium which 
was to be paid, counting the interest from ninety days 
after the 13th of September, 1881, until the first day of 
the term of this Court. | 
Now take this case under these general instructions, 
and you will see that one of the very important questions 
is a question of fact that you are to determine in the light 
of all of the proof, after a careful examination and make 
such finding in regard to the truth of the evidence as will 
satisfy you of having correctly decided the questions of 
fact according to these general instructions of the Court 
as to the law governing and controlling the applieation of 
these facts, and return such a verdict as will have satisfied 
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you of having correctly decided this case in accordance 
with the law and the evidence. 
Plaintiff objects to the admission of depositions used in 
the trial of this case into the jury room. 
Objection overruled by the Court, and depositions 
allowed to go out with the jury. 
Plaintiff excepts, and also excepts to the general charge. 
It is admitted by counsel that the proofs of death were 
regularly and duly received by said Company. 
J. N. Hoyt, 
Att'y for Plaintiff. 
Joun O. Winsuip, 
Att’y for Defendant. 


The Court acceeded to the request of the counsel to be 
permitted to present exceptions after the jury retires. 
And, therefore, defendant, by its counscl, then and 
there, pursuant to the aforesaid agreement, presented and 
filed the following exceptions to the charge of the Court, 
to the following several matters of law in such charge, 
and to said refusals of the Court to charge, as follows, 
towit : 
209 Ist. Defendant excepts to the refusal of the 
Court to charge the jury, as requested by defend- 
ants, ‘* That there was no evidence to show the authority 
of Warren S. Porter as agent of defendant Company, to 
extend the time of payment of the first premium, or to 
give credit for the defendant to A. J. Waters for said first 
premium.” 
2nd. Defendant excepts to the part of the charge of 
the Court, that ‘‘ It is important for you to consider the 
evidence and ascertain precisely what the arrangement or 
agreement was between the insured and Porter, the agent, 


. 
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in regard to the delivery of the policies and the reecipt of 
the Company for the premiums, how and when they were 
to be paid, finding and settling the exact arrangement 
made at the time of the execution of the application, then 
youcan properly apply the law to the facts so. found. 
The conversations between Porter and Waters in’ regard 
to the terms and time of payment of the advance premium 
before the making of the application for insurance and 
the delivery and acceptance of the policies, do not con- 
trol the contract of insurance unless it appear that the 
“ime Was so agreed and understood to be the terms at 
the time of the making of such application, and the polt- 
cies were delivered and accepted "—which is excepted as 
a matter of law in such charge, and as misleading: to the 


prejudice of defendant. 
3rd. Defendant excepts to the following part. of the 
charge, aS given by the Court: ‘* But the defendant, 


acting through its officers having the control of its busi 
ness, might delegate this authority to its agent, Porter, 
and if it did so he would be authorized to deliver the pol. 
icles without the payment of the advance premium, and 
stipulate for the time and manner of paying the same, 
either in money or by note, the same precisely as 
210 the defendant Company could do,""—which is ex- 
cepted to as a matter of law and misleading to de 
fendant’s prejudice, and as assuming an issue not raised by 
the pleadings or evidence, and contrary to the admissions 
thercin contained. 
fourth. The defendant excepts to the part of the 
charge given to the jury, by the Court as follows: 
“This authority may be shown by direct and express di- 
rection to him cither in writing or by parol; or it may be 
shown from circumstances and the general course tof bus: 
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iness between the agent and the defendant, known at the 
time by the insured. It may be inferred from the general 
manner in which, for a period before that time sufficiently 
long to establish a course of business, he had been allowed 
by the defendant to deliver policies without advance pay- 
ment of premiums, and make provisions as toa time 
within which they might be paid. And it may be shown 
and implied from the conduct or acquiesence of the con- 
trolling officers, in such delivery of policies or by the as- 
sent, or the ratification afterwards made with a knowledge 
that it has been done by their agent Porter,” which is 
excepted to as matter of law and misleading, to defend. 
ant’s prejudice, and as assuming an issue not raised by the 
pleadings, or evidence, and not sustained by any evidence 
in the case, and contrary to the admissions therein con- 
tained. 

lifth. Defendant excepts to the part of the charge 
civen to the jury by the Court, as follows: 

‘But if you find such authority was given him by the 
defendant, there you will®proceed to the further examina 
tion of the case. If the evidence shows that Porter, the 
agent, under such authority given him by the Company, 
agreed with the insured that he might pay the premium 
on or before the first of September, then it might be paid 

or tendered to the agent Porter, at any time before 

211 the time limited, even though that time should be 
after the death of the insured; and a delivery of 

the policies to the insured under this arrangement as to 
the time of payment, would make them valid policies, and 
authorize the plaintiff to recover the amount of the policies 
after having shown the tender of the amount of the ad- 
vance premium within the time limited by the agreement 
between Porter and the insured.” Defendant excepts to 


a 
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the same as matters of law and misleading to the jury, 
to the defendant’s prejudice, and asassuming contrary to 
the pleadings and the evidence that there is some evidence 
to show that the agent, Porter, had such authority from 
defendant. 


Sixth. Defendant excepts to that part of the charge 
given by the Court to the jury, as follows: 

“If it appear from the evidence that Porter, as such 
agent, having authority to do so, as I have before stated | 
agreed to take the note of the insured for the advance 
premium, payable at a given time, and had before deliv- 
cred the policies to the insured, and also a receipt prop 
erly signed by the defendant, waiving the present execu- 
tion of the note, and the insured exceuted and delivered 
the note to Porter payable as agreed upon, and the | same 
was accepted by Porter as payment of the premium before 
the death of the insured, that would be a payment of the 
advance premium, and would make the policies binding 
oblivations upon the defendant. But, if Waters was, at 
the time he accepted the policies and executed arid de- 
livered the note, not in his usual good health, and in a 
dangerous condition as to his life, he could not in that 
condition accept the policies and cxecute and deliver the 
note notc so as to bind the Company, unless Porter, as 

agent, knew at the time of his condition and did not 

212 objcet to it,” which ts excepted to as matter of 

law and misleading, to the defendant's prejudice, 
anc as assuming to raise an issuc not raised by the plead- 
ings or evidence, and contrary to the admissions therein 
contained, and as assuming contrary to the evidence that 
there is evidence to show that Porter, as such agent, had 
authority from defendant to take the note of the insured 
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for the first premium, and to agree to take such note ata 
future time. 

And thereupon the jury brought in a verdict for the 
plaintiff assessing the damages in the sum of nine thou 
dollars. 

And thereupon, and after verdict and before judgment, 


sand nine hundred thirty-seven 3, 
defendant filed his motion for an order of Court. setting 
aside said verdict, and granting a new trial in the cause, 
which motion being heard, was overruled by said Court. 

The defendants then and there excepted to said ruling 
and makes and tenders this its Bill of Exceptions, and asks 
that the same may be approved, signed and scaled by the 
Court, and made a part of the record of this case, which 
is accordingly done. 
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212a INSURANCE POLICY NO, 73,579. ; 


(’uton Mutual Life lusurance Company of Marne. 


Amount of Policy, Age at Issue, 
$5,000. 40. 
Premium, Policy Number, 
$199.25. 735549. 


In consideration of application for this Policy:of Insur- 
ance, Which is hereby referred to and made a part of this 
contract, and of each of the statements madg therein, 
which, whether written by his own hand or got, every 
person accepting or acquiring any interest in this contract 
hereby adopts as his own, admits to be material? and war- 
rants to be full and true, and to be the only statements 
upon which this contract is made; and in furth¢r consid 
eration of the payment of the sum of One Hundred and 
Ninety-nine dollars and twenty-five cents, at the home 
office of the Company, at the date hereof, th be evi- 
denced by the receipt of the Company, and of the pay- 
ment of the like sum to be made at the said office on or 
before the fifteenth day of June in every year during the 
continuance of this contract, Does Promise ‘Alfred J. 
Waters, of Cleveland, in the State of Ohio, to pay to 
said Alfred J. Waters the sum of Five Thousand Dollars 
(any indebtedness to the Company on account of this 
contract to be first dedected therefrom), at the office of 
the Company in Augusta, Maine, on the 15th day of June, 
in the year Nineteen hundred and twenty, or if said Al. 
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fred J. Waters shall dic before that time, to pay said sum : 
within ninety days after notice, and the hereinafter re 
quired proofs of death shall have been furnished to the 
Company at its said office, to Electa L. Waters, his wife, 
if she survive him, if not, then to his executors, adminis- 

trators and assigns, upon the following conditions: 
2126 first, If any statement made in the application 

for this Policy be in any respect untrue, the con- 
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sideration of this contract shall be deemed to have failed, 
and the Company shall be without liability under it. 
Sccond, If any premium or instalment of a premium on 
this policy shall not be paid when due, the consideration 
of this contract shall be deemed to have failed, and the 
Company shall be released from liability, except as here 
inafter provided; and the only evidence of payment shall 
be the receipt of the Company, signed by the President 


a... 


or Secretary. 

Third, \f the said person upon whose death this Policy 
matures shall die in consequence of a duel; or of the vio- 
lation of law; or by disease, violence or accident brought 
about by intoxication; or shall impair his health by nar 
cotics or alcoholic stimulants; or shall have delirium 
tremens ; or if, without the written consent of the Company, 
signed by the President or Secretary thereof, he shall pass, 
or remain beyond the limits of residence and travel, or shail 
personally engage in any of the occupations or employ- 
ments which are specified on the back of this policy, the 
Company shall be released from all liability on account of 
this contract. 

Fourth, It is hereby declared and agrecd that the self- 
destruction of the person, whether voluntary or involun- 
tary, and whether he be sane or insane at the time, is not 
arisk assumed by the Company in this contract, but in 
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every such case the Company will, upon demand’ made, 
and the surrender of this policy, accompanied with satis- 


factory proofs of such death, within ninety days after its 
occurrence pay the net reserve upon it, held by the Com- 
pany at the beginning of the year in which death occurs, 

calculated by the combined experience table of 
212¢ mortality, with interest at the rate of four per 

centum per annum, first deducting therefrom any 
indebtedness which shall have accrued to the Company 
on account of this contract. 

lifth, The contract between the parties hereto is com- 
pletely set forth in this policy and the application there- 
for, taken together, and none of its terms can be modified, 
nor any forfeiture under it waived, except by an agreement 
in writing signed by the President and Secretary of the 
Company, whose authority for this purpose will not be 
delegated; and it is further declared and agreed that in 
case the obligation of the Company under this contract be 
defeated by the failure of any of the considerations, or by 
the violation of any of the covenants or conditiqns recited 
or referred to herein all payments which shall have been 
made to the Company on account of this contract shall be 
forfeited to the Company. : 

Sixth, The proofs of the death by which this contract 
matures shall be furnished to the Company within one 
year after such death, and shall contain full and true an- 
swers under oath to the questions in the Company’s 
blanks for proofs of death, relating to the life, health and 
death of the person in question; and shall include (1) a 
statement of the extent and character of cach and every 
claimant's interest in the policy; (2) the statement of the 
physician or physicians, if more than one, who attended 
the deceased during his last illness or within a year previ- 
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ous; (3) the statement of a responsible houscholder ac- 
quainted with the deceased ; (4) the statement of the un 
dertaker. If any of these statements be omitted, the 
necessity of the omission must be established and further 
proofs satisfactory to the Company, must be furnished, nor 
shall any suit against the Company under this contract be 

brought or action commenced, after one year from 

2127 the time when the right of action aceruecs; and 
if any such action or suit be brought after that time, the 
lapse of time shall be conclusive evidence against the 
claim. 

Seventh, The provisions and requirements printed by the 
Company upon the back of this policy, are hereby referred 
to and accepted asa part of this contract, as fully as if 
they now were recited at length over the signature hercto 
affixed. 

In witness whereof, the said Union Mutual 
Life Insurance Company has caused this 
policy to be signed by its President and 
Secretary, at its office in the City of Aucus- 
ta, the sixteenth day of June, A. D., one 
thousand eight hundred and cighty-one. 

J. P. CakrENTER, Joun E. De Wrrv, 
Secretary. President. 


Form 224; age 40; policy due at death, or age 85. 


PROVISIONS AND REOUCTREMENTS = RE- 
KERRED TO IN TITS POLICY. 


* * > 


Provisions bor Payment of Premiums. 


All premiums are due at the office of the Company, in 
the City of Augusta, at the date named in the policy, but 


_—_ 
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at the pleasure of the Company suitable persohs may be 
authorized to receive such payments at other pilaces, but 
only on the production of the Company's recpipt there: 
for, signed by the President or Secretary. NO payment 
made to any persons, except in exchange for suth receipt, 
will be recognized by the Company, or be deemed by 
either party as valid payment. If, for any reagon, a pre 
mium is received after it becomes duc, it ts upon the ex- 
press condition that the party whose life is ther@by insured 
is, at the time of the receipt of such premium in good 
health, and of correct, sober and temperate habats ; and, if 
the fact is otherwise, the policy shall not be put in force 
by such receipt, and, such receipt must in évery case 

be understood by the parties as an act of courtesy 
212¢ on the part of the Company, and in no ase what- 

ever as constituting any obligation on its part to 
waive the payment of a future premium when que. 

In case any note, check or draft, given towards the pay- 
ment of any premium, shall not be paid at maturity, this 
policy lapses in the same manner as upon the? non-pay- 
ment of the premium when due. ‘ 


Commencoment ef cissuvrance Year and Balance ‘ef Year's 
. | 
Premium. 


All premiums are payable annually in advance. When 
the premium ts made payable in semiannual or quarterly 
instalments, that part of the year’s premium, if any, which 
remains unpaid at the maturity of this contract, shall be 
regarded as an indebtedness to the Company, and if any 
such payment be not made on or before the day it is due, 
the Company shall from that day be released from all lia- 
bility under the contract except as hereinafter provided. 
When the premium is payable semiannually or quarterly, 
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in ascertaining the net value of the policy to determine 
the extension under the Non-forfeiture Law, there shall 
be deducted from the net value of the policy (assuming 
net annual premiums) the net premium for the unpaid 
quarterly or semiannual instalments for that year, which 
instalments shall not be considered as an indebtedness, 
but as forborne premiums. 


* _ * *< ~ 
Policy not Varwd by Usage. 


It is especially declared and agreed that none of the 
clauses or conditions of this policy, or of the application 
therefor, shall be varied in their interpretation or legal ef- 

fect by evidence of any usage or custom whatse 
212 f ever. 
os aK ok 5 ok a 
The Maine Non forfeiture Law. 


The Union Mutual Life Insurance Company, on the 
one part, by the delivery of this policy, and all persons 
who have, or hereafter may have, any interest therem, on 
the other part, by the acceptance thereof when delivered, 
eachyin consideration of the promise of the other, hereby 
promise and agree with each other that if the policy shall 
lapse for the non-payment of any premium, premium or 
other note, or interest thereon, after it shall have been in 
force three full years (no other condition of the policy 
having been violated) the rights of the parties shall be 
determined by, and each party be bound to abide by, 
perform, and accept the following provisions of the Law 
of the State of Maine, viz.: 

(Takes effect after April 1, 1877.) Section 1. Every 
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policy of life insurance issued on and after the first day of 
April, in the year of our Lord one thousand eight hun- 
dred and seventy-seven, by any company chartered by 
the authority of this State, which may be forfeited for 
non-payment of premiums, including all notes} given for 
premiums or interest thereon after it sha!l have been in 
force three full years, and which shall not contain provis- 
ions for a surrender value at least equivalent to the value 
arising under the terms of this act, shall, nevertheless, be 
continued in force to an extent, and for a period of time 
to be determined as follows, to wit: The net value of the 
policy, when the premium becomes due and is not paid, 
shall be ascertained according to the combined experience 
or actuaries’ rate of mortality, with interest ‘at four per 
centum perannum. After deducting from three-fourths 
of such net value any indebtedness to the Company, or 
notes held by the Company against the insured (which 
notes, if given for premium, shall then be cancelled) what 
remains shall be considered as a net single premium of 
temporary insurance, and the term for which it will insure 
shall be determined according to the age of the party at 
the time of the lapse of the policy and the assumptions 
of mortality, and interest aforesaid, but if the policy shall 
be an endowment payable at a certain time, or at death if 
it should previously occur, then, if what remains a afore- 
sud shall exceed the net single premium of temporary 
insurance for the balance of the endowment term for the 
full amount of the policy, such excess shall be considered 
as a net single premium or simple endowment, payable 
only at the same time as the original endowment, and in 
case the life insured survives to such time, and the amount 
thus payable by the Company shall be determined accord. 
ing to the age of the party at the time of the lapse of the 
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policy and the assumptions of mortality and interest afore 
said, 

Section 2. If the death of the life insured occur within 
the term of temporary insurance covered by the value of 
the policy as determined in the previous section, and if no 
condition of the insurance other than the payment of 
premium has been violated by the insured, the Cotmnpany 
shall be bound to pay the amount of the policy, the same 
as if there had been no lapse of premium, anything in the 
policy to the contrary notwithstanding, provated, however, 
that notice of the claim, and proof of the death shall be 
submitted to the Company, in the same manner as pro- 
vided by the terms of the policy, within ninety days after 
the decease ; and, proveded, also, that the Company shall 
have the right to deduct from the amount insured in the 
policy the amount, compounded at seven per centum per 
annum, of all the premiums that had been forcborne at 

the time of the death, including the whole of the 
212% year’s premium in which the death occurs. 

But, instead of deducting one-fourth of said net 
value to obtain said net single premium, there shall be 
deducted the present value of the differences between the 
future premigms named in the policy and the future net 
premiums on said policy ascertained according to the rates 
of mortality and interest aforesaid; which deduction, in 
no event, however, shall exceed one-fourth of said net 
value. 

And the ordinary “fe premium, not, however, to exceed 
five in number at age of issue, viz.: $39.58 at age 46, for 
each $1,000 insured, shall be deducted from the policy if 
it becomes a claim, as provided in the law, instead of the 
larger premium named in the policy. 

The proot of death may be filed in all cases written one 
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4 


Union Mutual Life Ins. Co. vs. Waters. 317 


year after such death, instead of within ninety days as 
provided in the law. So that, if no condition of the 
policy other than the payment of premiums is violated, 
the results named in the statement on the third «page 
hereof shall be secured to the beneficiary, proveded, all 
premiums paid on this policy have been fully paid in 
cash; but, if there remains any note, or other indebted- 
Ness against this policy at the date of lapse, it will be 
deducted according to the provisions of the Maire Non- 
forfeiture Law. 
Policy due at death on page 85. Issued at age 46. 
The Union Mutual Life Insurance Company. 

The foregoing Policy, No. 73.549 issued under the 
Maine Non-forfciture Law, provided none of the condi- 
tions thereof other than the payment of premiums has 
been violated, secures the results named in the following 
Statement: 

But, if there remain any divided additions in favor of 

the policy, or any indebtedness against the policy 

212 2 when it goes under the Maine Non forfeiture Law, 

the results will be modified according to the pro- 
Visions of that Law and the foregoing contract. 
J. PD. CARPENTER, Secretary, 
Joun k. DeWrrr, President. 
uk * 


“x « 


MIke THK PARTY WHOSE LIKE 1S INSURED DIES 


before discontinuing the payment of premiums, the whole 
of the sum insured, less any indebtedness due the Com- 
pany on this contract, will be paid as a death-claim, pro- 
vided no condition of the policy has been violated. 

After the policy has been in force three full years, f 
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less than the full number of premiums agreed upon in this 
policy is paid, and the party whose life is insured dies 
after such discontinuance, and within the pcriod of the 
cxtension secured by this contract under the Maine Non- 
forfeiture Law, the amount due as a death claim, if no 
condition of the policy other than the payment of 
premium has been violated, will be as follows: 

If death occurs the Ist year after lapse, and within the 
period of continued insurance, $957.65 will be paid on 
cach $1,000 insured. 

If death occurs the 2nd year after lapse, &c., &c. 

If death occurs after the 5th year after lapse, and within 
the period of continued insurance, the deduction shall not 
exceed the five annual life premiums as aforesaid, with in 


¥ 


terest as provided in the Maine Non-forfeiture Law. 
(Endorsed) No. 73,519. Policy due at Death, or Age 85. 
Union Mutual Life Insurance Company of Maine. | Insur- 
ance on the life of Alfred J. Waters for $5,000. Volicy 
dated June 16th, 1881. 9 Renewals due as follows. 
Annually June 15th, $199.25. 
Endowment matures June 15th, 1g20. 
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2127) COPY OF PAPERS ATTACHED TO 
POLICY. 


Union Mutual Life Insurance Company of Maine. 


$199. 25. No. 73,549 

Keceived this 15th day of June, 1881, One hundred 
and ninety-nine and 75, dollars from the owner of Policy 
No. 73,549, on the life of Alfred J. Waters for the annual 
premium due at above date, hereby continuing the in- 
surance thereunder for twelve months from above date 
subject to all.the provisions of said policy, and those en- 
dorsed hereon. 

J. P. Carrenter, Secretary. 

Special attention is called to the back of this receipt. 

Provistons for Payment of Premiums.— AM premiums are 
due at the office of the Company, inthe city of Augusta, 
Maine, at the date named in the policy; but at the pleas- 
ure of the Company, suitable persons may be authorized 
to receive such payments at other places, but only on the 
production of the Company’s receipt therefor, signed by 
the President, or Sceretary, or Assistant Secretary. No 
payment made to any person except in exchange for such 
receipt will be recognized by the Company, or be deemed 
by either party as valid payment. 

If, for any reason, a premium is received after it be- 
comes due, it is upon the express condition that the party 
whose life is insured is, at the time of the receipt of such 
premium, in good health, and of correct, sober and tem- 
perate habits; and if the fact is otherwise, the policy shall 
not be put in force by such receipt. And such receipt 
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must, in every case, be understood by the parties as an 
act of courtesy on the part of the Company, and in no 
case whatever as constituting any obligation on its part to 


waive the payment of a future premium when duc. 


COMMENCEMENT OF ASSURANCE VIAR AND 
BALANCH OF VEAR'S PREAITC AT. 


All premiums are payable annually in advance. 
2124 When the premium is made payable in semian- 
nual or quarterly instalments, that part of the year's 
premium, if any, which remains unpaid at the maturity of 
this contract shall be regarded as an indebtedness to the 
Company on account of the policy, and shall be deducted 
from the amount of the claim; and if any such payment 
be not made on or before the day it is due, the Company 
shall from that day be released from all liability under the 
policy, except as modified by the Non-forfeiture law, if 
the Policy is entitled to the benefits thereof, and no credit 
for surplus accumulated upon the policy shall be deemed 
applicable to the payment of any premium, unless the 
previous consent of the Company be obtained in writing. 
Agents are notauthorized to make any change what 
ever in receipts for premiums, or to waive a forfeiture or 
any condition of a policy or premium receipt; that can 
be done only by a writing signed by the President or 
Secretary. 
ayment of Premios :—In case any note, check, or 
draft given towards the payment of any premium shall 
not be paid at maturity, this policy lapses in the same 
manner as upon the non-payment of the premium when 
due. The entire compact contained inthe policy, the ap- 
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plication and the receipt taken together, shall be con- 
strued and interpreted as a whole, and in cach of its parts 
and obligations according to the charter of the said Com- 
pany, and the laws of the State of Maine, the place of the 
contract being expressly agreed to be the principal office 
of the Company, in the City of Augusta and inthe said 
State of Maine. 
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Know all men by these presents, That we, the Union 
Mutual Life Insurance Company, of Maine, and Sidney 
S. Warner and Phineas M. Spencer, as sureties, are held 
and firmly bound unto Electa L. Waters in the full and 
just sum of twenty-two thousand dollars, to be paid to the 
said Electa L. Waters, her certain attorney, executors, 
administrators, or assigns: to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 
Sealed with our seal, and dated this 12th day of March, 
in the year of our Lord one thousand eight hundred and 
cighty five. 

Whereas lately at a Circuit Court of the United States 
for the Eastern division of the Northern District of Ohio, 
and at the February term thereof A. D. 1885, in a suit 
depending in said Court, between Electa LL. Waters and 
The Union Mutual Life Insurance Company of Maine, a 
judgment was rendered against the said The Union 
Mutual Life Insurance Company of Maine, and the said 
The Union Mutual Life Insurance Company of Maine 
having obtained a Writ of Error, and filed a copy thereof 
in the Clerk’s Office of the said Court to reverse the 
judgment in the aforesaid suit, and a citation directed to 
the said Electa L. Waters, citing and admonishing her to 
be and appear at a Supreme Court of the United States, 
to be holden at Washington the second Monday of Octo- 
ber next. ) 

Now, the condition of the above obligation is such, 
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that if the said The Union Mutual Life Insurance Com- 
pany of Maine shall prosecute its Writ of Error to effect, 
and answer all damages and costs if it fail to make its plea 
sood, then the above obligation to be void; else to 
remain in full force and virtue. 
Sealed and delivered in the presence of The Union 
Mutual Life Insurance Company by 
(“Seal ' 
Seal. 


ar 


Joun O. Winsnip, 
Att’y in Fact, | 


SIDNEY S. WARNER, 


ee 
PHINEAS M. SPENCER. ‘ Seal. 


Approved by M. Wel- 
ker, Dist. Judge U. sl 
N. D. Ohio. 

Filed Mch. 12th, 1885. 
United States of America, 
Northern District of Ohio, 
astern Division, ss. 
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I, Augustus J. Ricks, Clerk of the Circuit Court of the 
United States for said District, hereby certily the above 
and foregoing to be atruc, correct and complete tran- 
script of the record of all the proceedings had in said 
Court in the cause wherein Electa L. Waters is the 
Plaintiff, and The Union Mutual Life Insurance Company 
is the Defendant, as the same appears from the files and 
‘ecords o: said Court now remaining in my custody. te 

In testimony whereof I have hereunto set 
my hand and affixed the seal of 

— said Court, at my office in Cleve- 


j Sahat whe land, in said District, this first day 

et of April, A. D. 1885, and in the 

Ohio. { 109th year of the Independence of 
ean the United States of America. 


Avcustus J. Ricks, 
Clerk. 
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Supreme Gourt of the United States. 


ISRIEF. 
Lxparte Henry C, Crart, et el., Petitioners. 


Your petitioners respectfully represent and submit the 
following: 

That the cause herein considered is entitled on the 
docket record of the Supreme Court of the District of 
Columbia, the court below, as Mary F. Crist, Complain- 
ant, vs. Henry C. Craft, Philip A. Crist, and Albert A. 
Wilson, Defendants, Mquity, No. 10036, Cal., No. 80. 

That, upon .iune 11th, 1886, the above named com- 
plainant filed her bill in the said court below, against the 
above named defendants and appeliants, which, substan- 
tially, contains the following allegations, averments, and 
prayers, namely: 

That the defendant, Philip A. Crist, is the husband of 
the complainant; that they were married in 1869, and 
nad living, at the commencement of the action, four 
children, the eldest of whom was sixteen, and the youngest 
was four years old; that the said husband, Crist, ill treated 
her, and, although having a comfortable income, furished 
but little towards the support of the complainant, and of 
their children; that, for three vears prior to the tiling of 
the bill, said defendant had treated her so cruelly as to 
endanger her life and health, and make it unsafe for her 
to live with him; that, in consequence of said acts of 
cruelty, and for the reasons of fault on the part of said 
defendant, the complainant, in order to avoid the public 
scaudal of a diverce proceeding, entered into an agree- 
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cnt of separation with said defendant on October 1L7th, 
I8S4; that the complainant and her husband are living 
separate and apart trom each other, and that said agree- 
ment is now in full foree and effect; that complainant 
shows that said defendant has persistingly evaded and 
endeavored to evade the terms of said agreement; that. 
on May Isth, 1886. said defendant took forcible posses. 
sion of his house and home, without the consent) and 
against the will of complainant; that her said husband 
and the said detendant. Henry C. Craft. are now and have 
been fora long time confidential friends. and that) said 
Craft is familiar with the details of said agreement of 
separation; that the complainant has been in possession 
of the chattels, hereinafter described, for a long period of 
time; that said Craft, in pursuance of conspiracy with 
her husband, on June lOth, US8se, tiled at law, in this 
honorable court, a declaration of replevin, and had issned 
against complainant and her husband, jointly, a writ of 
replevin, directed to said defendant Wilson, as marshal. 
commanding him to take possession of all of the house- 
hold furniture described in said agreement of separation ; 
that complainant has no remedy at law whatever in the 
premises ; that. therefore, tor the above and other divers 
reasons and complaints, by said) complainant in said bill, 
she prays that subpeena may issue against each of said 
defendants, to appear and answer the exigency of said 
bill: and that said Wilson, iis agents, dc... * be forever 
enjoined trom executing the said writ et replevin, and 
from recovering said chattels, and from delivering the 
same to either of said defendants, Cratt and her husband: 
and that said Craft and Crist may be jointly and sever- 
ally enjoined and forever restrained from receiving said 
chattels under said proceedings, und from: attempting in 
any Manner to obtain possession or control of the same; ” 
that “the title of said goods and chattels be vested in 


complainant.” and “such further relief as the natare of 
the case may require.” 

The bill, substantially as aforesaid. was filed on the 
sume day with and just after the tiling of the declaration 
in said action at law. namely, June ith, 1886; and, on 
the rery same day, and, presumably, just after, the tiling of 
the ball, a restraimeng order’ was made and issued, without 
notice to the adverse parties, by the judge of said supreme 
court sitting in * special term,’ which order was “ returned 
as served,” simultancously with the subjperta, on June 12th, 
IS86. the day ajter said * special injunction” was issued. 

The answer of the defendant Craft to said bill was filed 
on June Psth. and that of the defendant Crist on July 
ith, 1886, 

After due proceedings had by said court in * special 
term, as fully shown by the docket tiles ani record of 
said court, on April Lith, 1887, the usual form of decree 
of perpetual injunction, in accordance with the prayers 
of said bill.” was ordered and declared, with the exception 
of an appended paragraph, namely, **At the trial, the court 
ercluded all the testimony of the complainant, except that 
portion of it as against the defendant Craft, whici showed 
that he was aware of the existence and trms of the articles 
of separation between the plaintiff and her husband.” 

An appeal was duly taken, from said court in ‘special 
term’ to the court in * general term,’ on April 14th, 1887; 
and, after a partial hearing in open court—in the absence 
of the original record from the files of the court, and against 
the urgent plea of the same by the counsel for the appellants 
in the premises—, the briefs and the ‘printed statement 
of record’ being aferwards duly submitted, the decree of 
the court in ‘special term’ was affirmed by said appellate 
court, on November 7th, 1887, and the opinion of the 
court, in writing, was delivered by the Chief Justice 
thereof. 
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Your petitioners, therefore, claim that the more es- 
pecial grounds, among many others, for the allowance of 
the appeal to the Supreme Court of the United States in 
said cause, are as follows, namely: 

|. That the said appeal was duly sought in said court for 
this District , in open court and under its prescribed prac- 
tice therefor; and that said appeal was formally denied 
in open court—on November 28th, 1887—, on the stated 
ground that “this cause did not come within the statute 
so as to give any right of appeal;” and that said denial 
was thus formally maintained, notwithstanding that the 
second section of the statute now in force, namely, the 
Act of Mareh 3d, 1885, ¢. 355 (23 S. at L., 443.), was 
duly and urgently pressed upon the attention and con- 
sideration of said court, in direct connection with the 
aforesaid claim, then and there made,“ that the authority of 
the proceedings had, and upon which the said decree de- 
pended, were challenged and drawn in question.” 

2. That said denial of the right of appeal,in the prem- 
ises, is in effect the denial of the right, through‘ due pro- 
cess of law, to fully and properly show, in the Supreme 
Court, where and how is “drawn in question the validity 
of an authority exercised under the United States; and 
furthermore, that the said denial is made in full view of 
the record of the aforenamed cause, in which fully appear 
the very questions raised and discussed and the pleadings 
thereupon heard, which, in order that said appellate court 
below should arrive at proper and just conclusions upon 
which to found its decree of athrmation, must hare been 
the indispensable precedents to that very decree; which, in 
its turn, after being discussed in open court, in relation to said 
right of appeal on the part of said defendants and appel- 
lants. became the direct and veritable cause of the claim to 
said right, and of tais brief of your petitioners. See in 
this connection, section 846, R. 8. D. C.; sections 690, 
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691, 692, 699, 705, 706, 922, 985, 999, 1007, 1012. R. S§. 
U.S.; and also, the decisions of U. S. Supreme Court in 
Wilson rs, Marsh Co., 2 eters, 245, Sil. 1; Davis vs. Pack- 
aed, 6 Peters, 41, Sil. 3; and Crowell cs. Randell, 10 
Peters, 368. 

3. That, as said supreme court of this District is 
presumed to “possess the same powers and exercise 
the same jurisdiction as circuit courts of the United 
States’’—see sections 750, 760, 762, R S. D. C.—; and 
also, presumed to have its “forms and modes of proceed- 
Ing in suits In equity” in strict “conformity to and in 
accordance with the statutes, the principles, usages, and 
rules of courts of equity,” and “ subject to regulation by 
the Supreme Court ’—see sections 913, 917, 918, R. 8. 
U. S.. and Noonan vs. Braley, 67 U. S., 499—; it appears 
from the said record in the court below, among other pro- 
ceedings had which “ draw in question the validity of an 
authority exercised by said court of the United States,” 
that there proceeded trom said court in ‘special term '— 
that is, when “any one of the justices may hold a district 
eourt”—, a ‘special injunction’ in the nature of a ‘re- 
straining order,’ but which in effect was an unwarranted, 
not to say invalid, obstruction deliberately thrust in the way 
of ‘due process of law’ in an action of replevin, in which 
the jurisdiction of the court had already been attached—see 
Scripts 1 and 2 of exhibit A of said original record—, 
and while the party plaintiff—now one of the appellants 
herein—-was waiting in open court for an opportunity to pro- 
ceed in said action at law. Therefore, as will clearly ap- 
pear from said record—see Scripts 6 and 7 of said ex- 
hibit A—, the said ‘ restraining order’ was issued by said 
‘justice while holding a district court.’ not only without 
notice to tie adverse party—uot even constructively—, but 
directly in contravention of the prohibitory statutes 
thereupon, namely, sections 7i8, 719, 723, R. 8. U.S., 


ty 


and Equity Rules of the Supreme Court, 11, 16, and 54, 
also, see in Hollingsworth rs. Barbour, 4 Peters, 466, Sil. 
2; MeVeigh rs. U. States, 11 Wallace, 259; and Windsor 
rs. MeVeigh, 93 U. S., 274. 

4. That the said decree was affirmed by said appellate 
court for this District, therefore, declared by “an au. 
thority exercised under the United States,” and was an 
affirmation of the said invalid order of the court in 
‘special term *; consequently, the said decree of affirmation 
was also in contravention of the statutes, in relation to 
the rules of equity in force upon courts of the United 
States, namely, sections 92, 93, 753, R. 8S. D. C., and Par, 
11,8. 2, ¢. 68, Act of February 27th, 1877 (19 8, at) L., 
240.) ; and also, decisions in Smith +s. M’Ivor, 9 Wheaton, 
582; Osborne vs, Bank Co.,9 Wheaton, 739, Sil. 5 and 9 ; 
Harding vs. Handy, 11 Wheaton, 103, Sil. 1; Vattier es, 
Ilinde, 7 Peters, 252, sil. 5 and 7; Dunn es. Clarke, & 
Peters, 1, Sil. 3; and Hipp ¢s. Babin, 19 Howard, 271. 

+. That said decree of affirmation was thus declared, 
after -*due proceedings had by said authority,” whereby 
the original and real question at issue poured, nainely, the legal 
ownership ot the personal property then in the custody of the 
marshall, and brought directly before the court by the said 
declaration—see Script 2 of said exhibit A—, thus attach- 
ing prior as well as original jurisdiction, was effectually 
put out of court, and an entirely new and foreign issue was 
peremptorily substituted, entively without any offer of vroof in 
support of the allegations of the bill of substituted issue, 
whereby, not only were all the tirmly settled rules of 
equity, in relation to this cause, completely subverted, 
but the said decree, declared and affirmed upon the sub- 
stituted issue, absolutely prohibited and prevented the 
proper and only solution of the very question originally at 
issue, and as yet remaining unanswered. See Gettings 
vs. Burch’s Ad., 9 Cranch, 372 ; Thompson vs. R. R. Co., 
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6 Wallace, 134 ; Rees cs. Wutertown, 19 Wallace, 107 ; 
Seitz and Seitz rs. Mitchel!, 04 U. S., 580; Crim vs. 
Handley, 94 U. 8., 652; 1 Story Esq. Jur., Sec. 61; and 
Sedgwick on Stat. and Const. Law, p. 90. 

6. That, in accordance with well known and settled 
maxims of equity jurisprudence, such as * Equity follows 
the law; °"—“ In equal equities. the law must prevail; ”— 
“ He who seeks equity must do equity; *— -if the aforesaid 
action at law fad been allowed to take its usual, proper, and 
adequate course through the court to which it was legally 
attached by said prior as well as original jurisdiction, the 
whole and sole question at veritable issue in this entangled 
ease, would have been brought to prompt, complete, and 
clear conclusion, upon which judgment could have been 
undoubtedly rendered, which, being established upon the 
well settled principles of justice as well as equity, would, 
presumably, have been acceptable to all parties concerned : 
instead of which, as appears clearly from and in the reeord. 
“an authority was exercised under the United States,” 
to constrain and enforce a conclusion by decree, which, 
under the semblance of equity. resulted in the complete 
eclipse, not to say. extinguishment of rights conferred 
by law. 

7. The following is the concise analysis of the afore- 
named cause, as fully supported by the said docket record 
in the court below, namely: This suit commenced, orig- 
inally, in an action at law through writ of replevin, in 
which the then plaintiff and now defendant, H. C. Craft, 
sought to obtain possession of certain * household effects,” 
which he, said Craft, had bought, in good faith without 
notice and for valuable consideration, from the hasband 
of said complainant, Mary F. Crist. Jurisdiction of the 
competent court for this District had already attached in 
said original suit, by service of summons, the seizure of 
said chattels by the marshal, the tihag of the declaration 


In the case, and the appearance of the parties concerned 
in the court. 

Immediately atter the above proceedings were had on 
the law side of said court in ‘special term ,’ the bill of the 
complainant Mary F. Crist, in the above entitled suit in 
equity was filed- That is on the same day with and directly 
after the tiling of said declaration -; and, before any notice 
had been served upon the adverse parties. -that is to say, 
the plaintiff, Craft, and the co-defendant and husband, 

ist, in said action at law = ,and before the return was 
made of the service of the writ of subpu-na under said bill, 
a ‘special injunction was issued by the said court in 
‘special term" that is, while “one of said justices was 
holding a district court “—, to restrain and prohibit all 
further action in the said cause on its law side, to which 
the jurisdiction of the court had, as aforesaid, already 
attached. 

After due proceedings had in said suit in equity, in 
which said suit at law was arbitrarily put out of court, a 
decree of ‘common? or perpetual injunction was declared 
by the court in ‘special term,’ in © accordance with the 
prayers” insaid bill, From this decree, appeal was made 
to said court in ‘general term.” which appellate court 
afirmed said decree of the court below, with costs, The 
opinion of the court in said cause, together with the said 
decree of attirmation by said court, was read and for- 
mally declared by the Chief Justice thereof, on Novem- 
ber 7th, IS8S87. 

The suit at law commenced on June 9th; summons 
was served and sald effects were attached on June 10th; 
and said declaration was filed and appearance of plaintiff 
entered on June 11th, P8856. 

The said bill in equity was filed, also, on June 11th, 
I886. presumably, before the said ‘special injunction * was 
issued, and certainly betore any notice was given to the 
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adverse parties, as said subpeena and injunction were re- 
turned as having been “served together on June 12th, 
1886.” 

Again, the said declaration had been filed and said ap- 
pearance entered before the opening of said court on June 
lith, 1886; while the said ‘special injunction’ was the 
very last proceeding of a very short session of court, before 
adjourning for the day, on the said June 11th: this raises 
the strong presumption that the suit in equity had not 
been “entered on the docket as pending in the court,” 
when said ‘special injunction’ was issued; consequently, 
said bill of complaint could not have been legally before 
the court. 

All of the above is, therefore, respectfully submitted 
to this Hlonorable Court for its consideration, with the 
firm conviction on the part of your petitioners, that its 
decision will be made in complete accordance with all the 
law and equities in the premises. ; 

R. H. STEELE, 
Counsel for Petitioners. 
Dated January 16th, 1888. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 17. 
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THE IRON SILVER MINING COMPANY, PLAINTIFF IN 
ERROR, 


vs 


JOSEPH REYNOLDS AND J. D. MORRISSEY. 
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IN ERROR, TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLORADO 


FILED JUNE 16, 1887. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 137. 


No. 960. 


THE IRON SILVER MINING COMPANY, PLAINTIFF IN 
ERROR, 


vs 


/ JOSEPH REYNOLDS AND J. D. MORRISSEY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
. THE DISTRICT OF COLORADO. 
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Print, 


THE IRON SILVER MINING CO. VS. JOSEPH REYNOLDS ET AL. 


Pleas in the circuit court of the United States for the district 
of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 7th day of 
May, A. D. 1884, came the Iron Silver Mining Company. by G. G. 
Symes, Esq., its attorney, and filed in said court its complaint and 
sued out of said court a writ of summons against Joseph Reynolds 
and J. D. Morrissey. 

And the said complaint is in words and figures as follows, to wit: 


Compla rut. 


In the Circuit Court of the United States for the District of Colorado, 
in the KMighth Cireuit. 


The Inox Sinver Mininea Comvany, Plaintilf, 
UK, 


Joseru Reyxoips and J. D. Mornissey, Defendants. 


The Iron Silver Mining Company, a corporation created and organ- 

ized under the laws of the State of New York and a citizen of 

2 the said State of New York, complains of Joseph Reynolds, 

who is a citizen of the State of Ilinois, and J. D. Morrissey, 

who is a citizen of the State of Colorado, and for cause of action 
alleges— 

Ist. That on the Ist day of January, A. D. 1884, the said plaintiff 
company was, and long before had been and now is, the owner and 
seized and possessed of that certain tract of land and mining claim 
situated in California mining distriet, county of Lake and State of 
Colorado, consisting of one hundred and ninety-three and forty-three 
one-hundredths (193.45) acres of land, more or less, and particularly 
described by metes and bounds in the United States patent issued 
therefor as follows, with magnetic variation fifteen (15) degrees east, 

to wit: 
’ Beginning at cor. No. 1,a porphyry rock 5x6x 9 In. in 

size, marked 1-281, from which U.S. locating monument No. 
l bears N. 73° 1! 36" Woat 1OS70 and 65,100) ft. and the peak of 
Jald Mt. bears S. 65° 35’ E., thence from cor. No. 1S. 79° 25’ E. 
OW. ft. to cor, No. 2, a porphyry rock 5x 7x12 In. In size, marked 
2-281: thence S. OS° 8S’ FE. 456 ft.to read, 721 ft. to cor. No. 5, a gran- 
ite rock 5x 7x 15 in. in size, marked 5-281; thence 8. 25° 4’ W. 
GS ft. to cor. No. 4. a granite rock 7x 8x58 in. in size, marked 4-281 ; 
thence S. 66° S’ BE. 755 ft. to cor, Nooo, a granite rock 7 x 11x 13 In. 
in size, marked 5-ZS1: thence S. 29° 4S’ W. 20 ft. to N. bank of 
Califorma gulch, 66 ft. to stream, 90 ft. te S. bank of California 
gulch, 155 ft. to cor, No. 6, a quartz rock Sx 11x 12 1m. in size, 
marked 6-281; thence N. 72° 50’ W. 250 ft. to cor. No. 7, a quartz 
rock 6x Sx 12 in. in size, marked 7-281; thenee S. 20° 485’ W. 240 
ft.to N. bank of Eureka gulch, 550 ft. to S. bank of said guleh, 845 
ft. to cor. No. S,a porphyry rock 7x ‘x 12 in. in size, marked 8-281 ; 
thence 8S. 72° S’ W. 200 ft. to cor, No. 9, a porphyry rock 5x 7 x 10 
in. in size, marked {-2ZS1; thence 8. 400 ft. to cor. No. 10, a quartz 

1— So 
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1 
rock 5x6x10 in. in size, marked 10-281, from which a blazed pine 
tree 15 in. in diameter bears N. 52° 10’ E. 8.5 ft. and a pine 14 in. 
in diameter, blazed & marked 10-281, bears S. 71° 5S’ EB. — ft.; 
thence from cor. No. 10.8, 39° 56’ W. 750 ft. to cor. No. 11, a quartz 
rock 4x 8x 11 in. in size, marked 11-281, from whence a pine tree 
16 in. in diameter, blazed and marked 11-281, bears N. 62° 12’ E. 
12 ft. Qa pine tree Yin. in diameter, blazed and marked 11-281, 
bears S. 15° 21’ FE. 8.10 ft.; thence from said cor No. 1L W. 128.71 
ft. to cor, No. 12, a granite rock Ox 7x 11 in. in size, marked 
12-281, from which a pine tree 15 in. in diameter, blazed & 
4 marked 12-281, bears 8. 5° 13/ FE. 16.2 ft. and a pine tree 11 
in. in diameter, blazed and marked 12-2581, bears S. 50° 8’ W. 
14.8 ft.; thence from cor, No. 128. 11,0041 ft. to cor. No. 15, a granite 
rock 5 x 11x Tf in. in size, from which Mt. Sheridan bears S. 73° 
06’ .; monument on Mt. Elbert bears S. 54° 46’ W.; a pine tree 9 
in. in dinmeter, blazed & marked 15-ZS1, bears S. 24° S’ W. 10.5 ft., 
and a pine tree 5 in. in diameter, blazed & marked —, bears N. 77° 
47’ W. 15 ft.: thenee from cor. No. 13 W. 3,590.16 ft. to cor. No. 14, 
L granite rock 5 x 10x 14 in. in size, marked 14-281, from whieh 
i pine tree TL in. in diameter, blazed & marked 14-281, bears N. 29° 
2’ 112 ft. & a blazed pine tree 12 in. in diameter, marked 12-281, 
bears N. 71° 25’ W.31 ft.; thence from cor. 14 26’ W. 1,158.69 — 
to cor, No. 15, a quartz rock 5.x 7x Sin. in size, marked 15-281, 
from which a blazed pine tree i7 in. in diameter bears N. 65° 15’ 
W. at 1101 ft.; a double pine tree, blazed & marked 15-251, bears 
S. 19° 10’ FE. 10 ft.: thence from cor. No. 15 i. 590 ft. to cor. No. 16, 
a porphyry rock 7x 8 x 11 in. in size, marked 16-2581, the same 
being cor. No.5 of sur, No. 556; thence N. 65° 15’ EF. along the 
southerly boundary of said sur. 236 527 ft. to cor. No. 17, a porphyry 
rock 5 x 12 x 12 in. in size, marked 17-281, the same being cor. No. 
l of sur. No. 250; thence 8. 50° EF. 47247 ft. to cor. No. 18, a granite 
rock 38x Sx 14 in. in size, marked 18-281, the same being cor. No. 2 
of saidsur. No. 209; thence N.65° FE. 551.29 tt. to cor. No. 19,a granite 
rock Ox Ox loin. in size, marked 19-251; thence S. 190 ft. along the 
western boundary of the Oro La Plata lode to cor. No. 20,a granite rock 
6x6 x TSin.insize, marked 20-281, from which a blazed pine tree 7 
In. in diameter bears N. 19° 507 2.6.9 ft. & a blazed pine tree 12 in. 
in diameter bears S. 80° 50’ W. 19 ft.; thenee from cor. No. 
5 20 KE. along the 8. boundary of said Oro La Plata lode 30 ft. 
to cor. No. 21 ,agranite rock 6x 7 x —in. In size, marked 21-281, 
from which a blazed pine tree 14 in. in diameter bears N. 72° 67 EF. 
21.1 ft.and a blazed pine tree 6 in. in diameter bears N. 35° 33’ E.12.8 
ft.; thenee from cor. No. 21 N. along the E. boundary of said Oro 
La Plata lode 500.89 ft. to cor. 22, a quartz rock 6x 6x 9 in. in size, 
marked 22—PS1; thence N. 65° EB. 152.7 ft. to cor. 25, a lime rock, 
marked 25-281, the same being cor. No. 3 of sur. No. 259, from which 
a blazed pine tree 14 in. in diameter bears 8. 72° 4’ E. 11-8 ft. & : 
blazed pine tree 10 in. in diameter bears N, 16° 30’ E. 26 ft.; thence 
from cor, No. 25.8. 50° E. 8.66 ft. to cor. No. 24,a granite rock, 
marked 24-251, the same being cor. No. 4 of sur. No. 259, from which 
a blazed pine tree 15 in. in diameter bears N. 1° 12’ E. 30.7 tt. ; 


J 
¢ 
’ 


J 
¢ 
’ 


JOSEPH REYNOLDS ET AL. 3 


thence from cor. No, 24 N. 65° 15’ E. 300 ft. to cor. No. 25, a granite 
rock, marked 25-281, the same being No. 25 of sur. No. 259, from 
which a blazed pine tree 18 in. in diameter bears N. 89° 20’ W. 12.5 
ft. and a blazed pine tree 15 in. in diameter bears S. 4 ft.; thence 
from cor. No, 2550° W.310 ft. to cor. No. 26, a granite rock 5 x 9 x 12 
in. In size, marked 26-28], the same being cor. No. 26 of sur. No. 
259, from which a blazed pine tree 16 in. in diameter bears S. 10° 
ol’ W. 33 ft. & a blazed pine tree 18 in. in diameter bears S. 45° 
42’ W. 15.2 ft.; thence from cor. No. 26 8. 65° W. 198.52 ft. to cor. 
No. 27, a granite rock 7x {x 11 in. in. size, marked 27-281, from 
which a blazed pine tree 14 in. in diameter bears N. 19° 50’ E, 
G ft.; a blazed pine tree 12 in. in diameter bears N, 72° 24’ 
W. at 27.5 ft.: thence from cor. No. 27 N. 409.89 ft. to cor. No. 
28, a porphyry reck 6x 8x 16 in. in size, marked 28-281, the 
same being cor. No. 3 of sur. No. 278, from which a blazed 
pine tree 14 in. in diameter bears N. 15° 46’ W. 29.8 ft. and a 
blazed pine tree 16 in’ in diameter bears S. 58° 27’ E. 18 ft. ; 
6 thence from cor. No. 288. 40° FE. 150 — to cor. No. 29, the same 
being cor. No. 4 of sur. No. 278, from which a blazed pine 
tree 16 in. in diameter bears 8. 71° 22’ W. 19.5 ft. and a blazed pine 
tree 16 in. in diameter bears N, 22° 25’ EF. 5.7 ft.; thence from cor. 
No, 20. N. 4166.5 ft. to cor. No. 30, a porphyry rock 4.x 8 x 14 in. in 
size, marked 20-281, the same being cor. No. 5 of sur. No. 278, from 
which a pine tree 20 in. in diameter bears N. 87° 25° W. 17.17 ft. 
and a blazed pine tree 12 in. in diameter bears N. 50° 10’ FE. 29 ft. ; 
thence from cor. No. 30 N. 40° W. 852.65 ft. to cor. No. 31, a por- 
phyry rock 6 x Sx 12 in. in size, marked 51-281, from which a 
blazed pine tree bears N. 57° 31’ EF. 17 ft. and a blazed pine tree 14 
in. in diameter bears N. 42° 16’ W. 12.0 ft.; thence from cor. No. 31 
N. 18° W. 722.25 ft. to cor. No. 32,a porphyry rock 7 x 8 x 16 In. 
in size, marked 32-281; thence N. 46° E. 822 ft. to cor. No. 33, a 
porphyry rock 3.x 6x 18 in. in size, marked 35-281; thence E. 
189.29 ft. to cor. No. 34,a porphyry rock 3.x 4.x 8 in. in size, marked 
34-381, from which a blazed pine tree 18 in. in diameter bears N. 
33° 30’ EB. 4 ft.; thenee from cor. No. 54 N. 524.95 ft. to S. bank of 
California gulch, 574.95 ft. to stream in said guleh, 400.95 ft. to N, 
bank of said gulch, 464.95 ft. to county road, 474.95 ft. to the place 
of beginning, containing 193.43 acres of land, more or less. 
2nd. That the said plaintiff company claims an estate of inherit- 
ance in fee-simple in and to said premises. 
srd. That the said plaintiff company is now and was at the times 
above and hereinafter mentioned entitled to the immediate and ex- 
clusive possession of the above-described land and premises. 
dth. That while the said plaintiff Co. was so the owner of and 
seized and possessed and entitled to the possession of the 
‘ said land and premises the said defendants afterwards and 
on, to wit, the Ist day of May, ISS4, entered upon a portion 
of said mining land and premises, to wit, the northwest portion of 
the said above-described premises, at and near the north and east 
line of said premises, and then and there took possession of that 
portion of said mining land and premises and wrongfully and un- 
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lawfully ousted the plaintif! company therefrom, and from thence 
hitherto have unlawfully and wrongfully restrained and withheld 
and still do wrongfully and unlawfully retain the same and the 
possession thereof from the said plaintiff Co. that the value of that 
portion of the said mining Jand and premises from which said 
plaintiff! company las becn so ousted by the said defendants and 
which they still unlawfully detain from the plaintiff company is 
over fifty thousand dollars (850,000), and the rents, issues, and profits 
thereof while the defendants have so taken and held possession of 
the same and the damage of such detention is ten thousand (LO,000) 
dollars, and the plaintif? company has thereby been damaged in the 
sum of ten thousand (10,000) dollars. 

Wherefore the plaintil company demands judgment against the 
said defendants (1) for the recovery of the possession of the sald de- 
manded premises and (2) forthe sum of ten thousand dollars dam- 
aves, and for the costs of this action. 

(Signed) Ga. SYMES 
Aley for LUC. Co. 


(Endorsed:) No. 1624. In UL S. cireuit court. The Tron Silver 

Mining Co. rs. Joseph Reynolds ef af. Complaint. Filed 

S May 7, ISS. (Signed) Edward I. Bishop, clerk. G.G. Symes, 
att’y for prt. 


And tie said summons is in words and figures as follows, to wit: 


NiO. 


Usirep Sratres or AMentea, ae 
District of Colorado, ‘te 


In the Circuit Court of the United States for the Distriet of Colorado. 


Tut Tron Sinver Mining Company, Plaintiff, 
i“ersus 


Joseruo Reysoups and J.D. Monrnissey, Defendants. 
Complaint filed in the clerk's offiee this Sth day of May, A.D. DSS4. 


The President of the United States of America to Joseph Reynolds 
and J.D. Morrissey, Greeting : 


You and cach of you are hereby notified that an action has been 
brought in said court by the Tron Silver Mining Company, plain- 
til, against vou, as defendants, to recover the possession of certain 
specific real property situate in California mining district, county of 
Lake and State of Colorado, consisting of 195.45 aeres of land, more 

or less, and more particularly described by metes and bounds 
1) in the complaint filed herein, and to which reference is here 

made, together with the sum of S10.000) damages for the 
ouster and possession of a portion of said) premises by defendants 
and for the costs of this suit, as more fully set forth and deseritbed 
In the complaint tiled herein and to which referenee is here made. 
You are hereby required to appear and demur or answer to the 
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complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on you, 
if such service shall be made within the county of Arapahoe, other- 
wise within forty davs from the day of service; and if you fail so to 
do the said plaintiff! will take judgment against vou by default, ae- 
cording to the prayer of the said complaint, and will apply to the 
court for the relief demanded therein. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said cireuit 
court, at the city of Denver, in said district, this 7th day of May, A. 
ID. ISS4, and of the Independence of the United States the 10Sth 
vear. 

[Neal US. Cir. Cot, Dist. of Colo] 
EDWARD FL BISHOP, Clerk, 
By FLOW. TUPPER, Deputy Clerk. 


(Signed) 


Proof of Ne rvice. 


Usirep STatres oF AMERICA, | 
. . . ’ Ss: . 
District of Colorado, j 


Leapvitie, May 10th, A. D. SSA. 
I hereby certify that | received the within writ on the 10th 
10 day of May, A. D. 1SS4, and that T have personally served 
the same upon the said defendant, J.D. Morrissey, by deliver- 
ing to J. D. Morrissey personally a true copy of the within writ at 
the time and place as follows: As to J.D. Morrissey, at Leadville, 
county of Lake, on the 10th day of May, A.D. ISS4; as to Joseph 
Revnolds, not found in my district. 
This writ therefore returned partly executed as the Jaw direets, 
this 2nd dav of June, A. D. ISS. 
(Signed) WALTER A. SMITH, Marshal, 
By DAVID A. COWELL, 
Deputy Marshal. 


(Endorsed :) Gen. No. 1524. Circuit court of the United States 
for the district of Colorado. Tron Silver Min’g Co., plaintiff, versus 
Joseph Revnolds et a/., defendants. Summons. Filed this 2 day of 
June, A. DISSE (Signed) Edward F. Bishop, clerk, by F. W. Tup- 
per, deputy clerk. GG. G. Symes, of Denver, attorney for plaintiff. 


And afterwards and on, to wit, the 7th dav of October, A. D. 1884, 
came the said defendants, by Morrison and Wenzell, their attorneys, 
and filed in said court and in said cause their answer to the com- 
plaint herein. 
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And the said answer is in words and figures as follows, to wit: 


1] Auswer. 
UNxirep Sravres oF AMERTECA, 8 
In the Circuit Court of the United States, District of Colorado. 
The Tron Sinven Mining Company, Plaintitl, 
is, 
Josern Reyxnonps and Joun D. Morrissey, Defendants, 


The defendants, answering the complaimit, 

lor a first defense— 

1. They deny that on the first day of January, A. D. 1SS4, or: 
any time, the plaintil! company was or is the owner or seized or i 
sessed of the premises described in the complaint, 

They deny that the said) plaintiff claims or has an estate in 
fee-simple or other estate in said premises, or at the times charged 
in the complaint or at any time was or is entitled to the possession, 
immediate, exclusive, or otherwise, of the said deseribed land and 
premises. They deny that the defendants have wrongfully or un- 
lawfully ousted the plaintiff company from, or have unlawfully re- 
tained or withheld, or do now wrongfully or unlawfully retain the 
said premises or the possession thereof, from the plaintiff company. 
They deny that the value of the rents, Issues, and profits mentioned 
In the complaint amount to the sum of ten thousand dollars or any 
sum, and deny that the plaintif! company has been damaged in 
the sum of tea thousand dollars or in any sum, or at all. 

ora second defense— 

12 I. The defendants say that at all times charged in the eoim- 

plaint the defendant, Joseph Revnolds. was and. still is the 
owner and seized in fee of and in the actual possession of the Crown 
Point Lode mining claim survey, lot No. 5241, and the Pinnacle 
Lode mining claim survey, lot No. 2509, whieh adjoins on its north 
side said placer claim described in the complaint, and that the vein 
or veins in said) several lode mining claims in their course down- 
wards dip into and underneath the exterior lines of the Wells and 
Mover placer claim in the said complaint deseribed. 

That in following and working said vein or veins the defend- 
ant, Joseph Revnolds, as owner as aforesaid, and the defendant, 
John D. Morrissey, under the license of the said Joseph Reynolds, 
have entered underneath the exterior surface lines of said’ placer 
claim, following the said veins as parcel of the premises embraced 
nd included in said several survey lots, and have not otherwise en- 
tered upon the premises deseribed in the complaint or claimed by 
plaimti! as the said Wells and Mover placer claim, or ousted the 
plaritill from the possession thereof, 

+e a third detense— 

That at the time of the survey, entry, and patenting of the said 
Weils apd Moyer placer claim a certain lode, vein, or deposit of 
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quartz or other rock in place carrying carbonates of lead and silver- 
bearing ore, and of great value, called the Pinnacle lode, and a certain 
lode, vein, or deposit carrying like minerals of great value were known 
and claimed to exist within the boundariesand underneath the surface 
of said placer claim survey, lot No. 251, and that the faet that such 

a vein or veins were claimed to exist and did exist, as afore- 
> said, within said premises was known to the patentees of said 

claim at all the times hereinbefore mentioned, and that in 
the application for patent for said placer ciaim the said vein or veins 
so known to exist were not included, and were, in the patent issued 
upon such application, expressly excluded therefrom. 

2. And further in the said patent it was expressly and in terms 
reserved that the premises in and by such patent conveyed might, 
by the proprietor of any such vein or lode of quartz or other rock 
in place bearing mineral or ore as aforesaid, be entered for the pur- 
pose of extracting and removing the ore from such lode, vein, or 
deposit should the same or any part thereof be found to penetrate, 
intersect, pass through, or dip into the premises by such patent 
granted, 

}. That the vein or deposit known as the Pinnacle lode and the 
vein or deposit known as the Crown Point lode were and had been 
at sai times duly discovered, located, and of record by such names 
with surface grounds adjoining the exterior surface lines of said 
placer claim, and that the vein or veins in said lode claims then 
known to exist, afterwards and before the commencement of this 
suit and before the several dates charged in the complaint, became 
the property in fee of the defendant, Joseph Reynolds, and that said 
vein or veins upon their dip come underneath said exterior surface 
lines of said placer claim, and that the defendant, Joseph Reynolds, 
as owner and proprietor thereof, and the defendant Morrissey, by 
the license of such proprietor, have entered upon and followed said 
veins underneath said exterior surface lines of the Wells and Mover 

placer claim and not otherwise; and that the entry of de- 
lf fendants in following said veins upon their dip under said 
exterior surface lines is the only entry which the defendants 
or either of them have made upon or within the bounds of the so- 
‘alled placer claim. 
(Signed) MORRISON & WENZELUE, 
Alt’ ys for Defendants. 


ost 


(Endorsed :) 1524. Tron Silver Co. ¢. Reynolds ef al. Answer. 
Filed Oct. 7, 1SS4. (Signed) Edward F. Bishop, clerk. Morrison «& 
Wenzell, Leadville. 


And afterwards and on, to wit, the 7th day of November, A. D. 
ISS4, came again the said plaintiff, by its attorney aforesaid, ancl 
filed in said court and in said cause its replication to the answer 
heretofore filed herein. 
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And the said replication is in words and figures as follows, to wit: 


Replication : 


In the Circuit Court of the United States for the District of 
Colorado. 


Tak Trox Sinver Mining Company 
against 
Joseru Reyxnotps and Joun D. Morrissey. 


The said plaintiff company, for replication to the answer of the 
said defendants herein— 
15 Denies that the said defendant, Joseph Reynolds, was at 
any time or still is the owner or seized in fee or in the pos- 
session of the Crown Point Lode mining claim or survey, lot No. 5241, 
or of the Pinnacle Lode mining claim or survey, lot No. 259; and 
denies that the vein or veins in the said last-alleged lode mining 
claim, or any veins or lodes in their course downward or otherwise, 
dip into or underneath the exterior lines of the said Wells and 
Moyer placer claim; and denies that the said defendants have not 
entered underneath the surface of said placer claim, except by 
following a vein or lode ineluded in the said alleged lode claims 
on their dip; but plaintiffavers that they have entered upon the 
vein, lode, and mineral deposit Iving underneath the surface of the 
said Wells and Mover patented placer claim without in any way 
following the dip or downward course of any lode, vein, lead, or 
mineral deposit. 

And plaintiff company denies that at the time of the survey or at 
the time of the entry or patenting of the said Wells and Mover 
placer claim any certain lode, vein, or deposit of quartz or other 
rock in place carrving carbonates of lead and silver-bearing ore of 
any kind, called the Pinnaele lode, or any other lode, vein, or de- 
posit carrying any valuable minerals, were known or claimed to ex- 
ist within the boundaries or underneath the surface of the said 
placer claim or survey lot 281, or that any such alleged fact that 
such a vein or veins were claimed or known to exist within the said 
placer patented premises was known to the patentees of the said 
placer claims at such times; and denies that any such vein or veins 
or lodes, or any veins or lodes found within the said patented 

placer premises, were excluded or excepted from the said 
16 patent or grant. 
Plaintiff company denies that it was expressly or in terms or 
Inany way reserved in said placer patent that the premises conveyed 
by the said placer patent might be entered by the proprietor of any 
lode or vein of quartz or other rock in place bearing any mineral or 
ore for the purpose of extracting or removing the ore from said lode, 
vein, or deposit, should the same or any part thereef be found to 
penetrate, pass through, or dip into the premises conveyed by such 
patent grant. 

The plaintit? company avers that the said patent only reserved 

the right to grantees or owners of other lode claims to follow upon 


r. 
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the dip or downward course of any vein or deposit into or under- 
neath the surface of the said patented placer premises when it shall 
appear that within such adjoining lode mining claims there was 
found developed and known to exist the top, apex, or outerop of a 
vein, lode,or mineral deposit which upon its dip or downward course: 
is found to penetrate, intersect, aud underlie the surface of the said 
patented placer mining premises. 

And plaintitfavers that within the said alleged Crown Point or Pin- 
nacle Lode mining claims described in the said answer there is not 
found, there is not discovered, and there does not exist the top, out- 
crop, or apex of any lode, lead, or valuable mineral deposit; and 
there is no vein, lode, or valuable mineral deposit of any kind within 
the said alleged Crown Point or Pinnacle Lode mining claims which 
dip from the said lode claims into or underneath the said patented 
placer claim. 

And plaintiff company denies that any vein, lode, or valuable 
taineral deposit known as the Pinnacle Lode and vein or as the 

Crown Point lode and vein, or any lode, vein, or mineral de- 
li posit Whatever had been discovered, located, or recorded by 

any one whatever within the boundaries of the said Crown 
Point and Pinnacle Lode mining claims, or that any vein, lode, lead, 
or valuable mineral deposit was known to exist within the bound- 
aries of the said alleged Crown Point and Pinnacle Lode claim be- 
fore the commencement of this suit or before the date or time of the 
application of the said Wells and Moyer placer patent. 

And denies that the said defendant, Joseph Reynolds, has become 
the owner or seized in fee or otherwise of any vein or lode or val- 
uable mineral deposit which dips into or lies underneath the surface 
of the said patented placer mining claim, or that any such vein, 
lode, or lead or valuable mineral deposit is or was found within the 
exterior boundaries of the said alleged Crown Point and Pinnacle 
Lode mining claims. 

And, for further replication herein, the said) plaintiff company 
alleges : 

That at all times heretofore charged in the answer of the said de- 
fendants it has been and still is the owner and seized in fee of and 
in the actual possession of the Rock Lode mining claim and the 
Dome Lode mining claim, which adjoin immediately on the north 
side the said alleged Pinnacle and Crown Point mining claims, and 
that within the exterior boundaries of the said Rock and Dome Lode 
mining claims there is a vein, lode, lead, and valuable mineral de- 
posit of quartz and other rock in place bearing silver and lead, and 
which has its top, apex, and outcrop or highest end within the 
exterior boundary lines of the said Rock and Dome Lode mining 
claims, and which said lode, vein, lead, and valuable mineral deposit 

on its dip and downward course enters into and underlines 
1S the land adjoining, a portion of which land adjoining con- 

sists of ground covered by the said alleged Crown Point and 
Pinnacle Lode mining claims. 

And plaintiff company avers that any portion or part of any veins, 
lode, lead, or valuable mineral deposit of any kind which is found 
2—OHWUU) 
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or developed underneath the surface of the said Crown Point and 
Pinnacle Lode claims is a part and portion of the said) Rock and 
Dome lodes, veins, and mineral deposits, which aave their top, apex, 
and outcrop within the exterior boundary lines of the said) Rock 
and Dome Lode mining claims, and which dips, as aforesaid, on their 
downward course into the said Pinnacle and Crown Point Lode 
mining claims, 

Wherefore plaintiff company prays judgment as it has heretofore 
prayed in its sated complaint. 

(Signed) G. GG. SYMES, 
Atty for /'/ ua (». 


(Kndorsed:) No. 1524. In the circuit court of the U.S. The 
fron S. M. Co. vs. Joseph Revnolds et al. Replication, liled Nov. 
7, ISSh.0 (Signed) Edward F. Bishop, clerk. 


And afterwords and on, to wit, the 17th dav of November, A. D. 
ISS l, the same beme one of the recvular juridieal days of the October 
term, A.D. ISS4, of said court—present, the TLonorable Moses Hal- 

lett, district judge—the following proceeding was had and 
1!) entered of record in said court and in said cause, to wit: 


Order. Trial. 


The [rox Sinvern Mixixng Company ) 
Ux -L5?4. 


Joseru Reynontps and J.D. Mornissey. J 
Action for possession ot specitic real property and for damages. 


At this day comes the said plaintiff, by GG. Symes, Esq., its attor- 
ney, and the said defendants, by R.S. Morrison, Esq., their attorney, 
also come. 

And thereupon comes a jury, to wit, Henry W. Betts, TH. P. Meath, 
Edwin @. Currier, George M. MeAdams, Charles Alger, Robert 
Harris, P.‘T. Tughes, Nelson G. Hurd, John L. Kester, William F. 
Hunt, Charles FE. Davis, Nathan C. ITLughes, twelve good and lawful 
men, and they are duly selected and tried, empaneled, and sworn to 
well and truly try the issue herein joined and a true verdict render 
according to the evidence; and thereupon comes the evidence, the 
hearing of which is continued to the hour of adjournment. 

And the said Jurors, being now each duly cautioned by the court 
not to converse among themselves or with others touching this 
cause, or the matters at issue herein, or the evidence heard or any 
part thereof, nor listen to such conversation of others, are permitted 
to separate, to meet the court at its next incoming. 


20) And afterwards and on, to wit, the ISth day of November, 

A.D. ISS4, the same being one of the regular juridical days 
of the October term, A. D. TSS-4. of said court—present, the Tlonora- 
ble Moses Hallett, district: judge—the following further proceeding 
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was had and entered of record in said court and in said cause, 
to wit: 


Order. Trial Continued. Leave to Amend Complaint. 


Tk Iro~ Sinver Minine Company 
vs, 1524. 
Joserpu Reyxnonips and J.D. Morrissey. 


Action for possession of specitie real property and for damages. 


At this day come again the said parties, by their attorneys, respect- 
ively, and the said jurors being now all here present and in the jury 
box, the hearing of the evidence herein is resumed. 

And thereupon the said plaintiff saith it will no further prosecute 
its suit in this behalf as to its claim for damages against the said 
defendants. 

Wherefore it is considered by the court that the said defendants, 
as to said plaintiff's claim for damages herein, go hence hereof with- 
out day. 

Upon motion of the said plaintiff it is ordered by the court that 
it have leave to amend its complaint herein as to the description of 
the premises claimed. 

And the said jurors having heard the evidence produced and the 
instructions of the court, Upon their oaths do Say thev find the 
issues for the plaintiff company, and that it is the owner in fee of the 
land deseribed in the complaint and amendment thereto in this 
action, and entitled to recover the possession of the same. 


21 And afterwards and on, to wit, the 1Sth day of November, 
A. D. 1884, came again the said plaintiff, by G. G. Symes, 
Msq., its attorney aforesaid, and filed in said court and in said cause 
its amendment to the complaint heretofore filed herein. 
And the said amendment to complaint is in the words and figures 
as follows, to wit: 


Amendment lo Complaint. 


In the Circuit Court of the United States for the District of Colorado, 
in the Kiehth Cireuit. 


The Trosw Stnvern Mintxe Company 
against 
Josern Rerynorps ef a/.. Defendants. 


The said plaintit?!, The Iron Silver Mining Company, for amend- 
ments to the said complaint herein in this action filed, by leave of 
this court first had and obtained, amends the said complaint as fol- 
lows, to wit: 

Insert in the said complaint, beginning at line fifteen (15) on 
page six (6), after the following words, namely, containing 13 & 4%5 
acres of land, more or less, the following—that is tosayv: Saving and 
excepting out of the said patented tract of land the following pieces 
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or parcels thereof—that is to say, all that part of the said Wells and 
Moyer placer mining claim hereinabove described, being United 
States survey number 281, United States mineral entry and series of 
said land office number 155, and particularly described as follows, 
to wit: 
Beginning ata point on the boundary line of said U.S. sur- 
22 vey No. PSI, between corners Nos, 2S canna 23) thereof, whenee 
sald corner No. 2S bears N. 400 W. ASS. feet, thence running 
south IS° BE. 159.1 feet: thenee W. 72° FE. 6,427 feet to said boundary 
line; thence N. 40° W. 171.5 feet to place of beginning. 

The plat and field-notes of survey being on file in the office of 
surveyor general for Colorado at Denver, Colorado, and to which 
reference is herein made, excepting and reserving from said survey 
No. 281 also the following-described parcel of said placer claim, for 
which said Wells and Moyer have executed a bond for a deed to 
Gieorge Tlayes ef als. and being a part of Win. Redick lode, as 
claimed by them as above described, and the following bonded to 
John Thompson and described as follows, to wit: ATL that part of 
What is known as U.S. mineral survey No, 281 of the placer claim 
of Thos. 8. Wells and William Mover, and also as mining applica- 
tion No. TS, at the ULS. land office at Pair Play, Colorado, of the 
date of May 17th, IS7S, which lies within the boundary lines of the 
Pe nnsvivi mia lode, rf “lee, or de posit, deseribed, located, and owned 
by the said John 'T hompxon, excepting and reserving to themselves, 
the parties of the first part, forever the full right, title, and intere st 
in and to all surface soil, gravel, or, in other words, placer diggings, 
Which they may discover on the piece of land hereby conveyed, 
which is more particularly described as follows, to wit : 

Beginning at corner No. Sof said Wells and Mover placer mining 
claim, a granite stone, marked {-2S1, thenee N. 72° 8’ EK. in the 
direction of cor. No.8, survey ZS1, 1S! feet to the intersection of said 
line with the east boundary line of Pennsylvania lode; thence N. 
GOS’ Woe feet to cor, No. dof the Pennsylvania lode; thence S 

83° 997 WL 500 feet to NW. corner No. 1 of Pennsvivania lode, 
2°) a opine post fx dx 4 feet long; thence S.6° Ss’ E. along the 

west side line of the Pennsvivania lode iy feet to the in- 
iersection of said line with the line from corner No. 10 to cor. No. 11, 
survey No. 281: thenee N. 59° 56" 102.5 feet to corner No. 10, 
survey No, 281; thence due north to corner No. 9, survey 281, the 
place of beginning. 

Variation in all courses 1o° cast: and also excepting and reserv- 
ing the following-described parcel of land embraced in said survey 
No. 281: 

Beginning at corner No. l,a stake In mound of stones, from whieh 
corner No. 7 of survey No. 2ST bears N. 56° EB. 542 feet, thence 
from said corner No. 1 W. 100 feet to corner No. 2; thence from ecor- 
ner No. 2 N.23500 feet to corner No. 35: thence from corner No.5) E. 
100 feet to corner No. 4: thence from corner No. 48. 500 feet to place 
of beginning. 

Variation mall courses 15° EL, containing O.GSS7 aeres. 

And also excluding and reserving trom said Wells & Moyer placer 
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mining claim survey No. 281 the following-described parcel, of said 
acer mining claim, for which said Wells & Moyer have executed a 
~~ for a deed to J. B.S. MeCreagh, James MePhelemy, & A. Do- 
nath, said tract being described as follows, to wit: 

Beginning at S. W. corner of “Genessce lode,” thence N. 40° W. 
SSO.07 feet to intersection with south of Pinnacle lode; thence N. 
65° 15’ EB. 292.15 feet to corner 25-281; thence 50° W. S10 feet to 
corner 26-281; thence S.65° W.19S.15 feet to corner 27-251: thence 
N. 409.85 feet to corner 28-281; thenee S. 40° FE. 1,117.5 ft. to S. EF. 
corner of Ciresee lode; thence 8. 4’ 66.5 feet to the place of begin- 
ning, containing 6.02 acres, more or less. 

And also excluding and reserving from = said Wells and 

24 Mover placer mining claim survey No. 281 the following- 

described parcel of said) placer claim, for whieh said Wells & 

Moyer have executed a bond for a deed to Ed. B. Hepburn et ads. 

provided said Hepburn ef als. shall strike a vein of ore in rock in 

place on said premises before the first day of April next, said parcel 
of land being described as follows, to wit: 

From corner No. 1, N. E. eorner of “ Nisi Prius” lode, thenee 
N. 59° 20’ E300 feet to corner No. 2; thence northwesterly about 
1,066 feet to corner No. 1S, survey No. 281, same as southeast corner 
of “ Pinnacle” lode: thence westerly 500 feet to corner No. 17, survey 
No. 281, same as 8. W. corner of “ Pinnacle:” thence southerly about 
1,066 feet to place of beginning: the exterior boundaries of the said 
Wells and Mover placer mining claim) survey No, 281 being as fol- 
lows, to wit: 

Variation in all courses 15° east. Beginning at corner No. 1, a 
porphyry reck Ox 6x 9, “set 77 deep and marked 1-251, on N. side 
of “California gulch,” just above the mouth — Nugget gulch, from 
Which a UL S. L. M. No. 1 bears N. 75° 17 56" W. 10,870.65 feet and 
the peak of Bald mountain bears 8. 65° 595° E., thence S. 7° 2S’ EB. 
oO. ft. to corner No. 2; thence S. 58° S’ E. 721 feet to corner No. 
Oo: thenee S. 25° 4’ W. GST feet to corner No. 4: thence 8S. 66° 8S’ FE. 
7o8 feet to corner No. 5: thenee S. 20° 4S’ W155 feet to corner No. 
G: thence north 72° 50’ W. 250 ft. to corner No. 7: thence Ss. 20 
48’ W. S45 feet to cor. No. S: thence S. 72° S’ W. 200 feet to corner 
No. &: thenee S. 400) feet to cor. No. 10: thence S. 30° 56’ W750 
feet to cor. No. 11: thence W. 1,27] feet to cor. No. 12: thence Ss. 
1,164.10 feet to cor, No. 15: thence W. 5504.16 feet to cor. Now 14; 

thenee N. —° 26’ W. 1,158.60 ft. to cor, No. 15: thence BE. 590 
20 fect to cor. No. 16: thenee N. 65° 15’ E. 627 ft. to cor. No. 17: 

thence S. 50° BE. 472.47 ft. to cor. No. 1S: thence N. 65° E. 
551.29 ft. to cor, No. 19: thence S. 190 ft. to cor, No. 20: thenee EF. 
300 ft. to cor. No. 21: thence N. 520.89 ft. to cor. No. 22: thence N., 
65° BE. 152.7 ft. to cor. No. 25: thence S. 50° EF. 8.66 ft. to cor. No. 
°t: thence N. 65 15’ E. 300 feet to cor. No. 25: thence N. 50 W. 
>10 ft. to cor. No. 26: thenee S. 65° W. 108.52 ft. to cor. No. 27; 
thence N. 400.85 feet to cor. No. 28; thence 8. 40° E1500 ft. to cor. 
No. 20: thenee N. 466.5 feet to cor, No. 50: thence N. 40° W. 852.65 
ft. to cor. No. 51: thence N. IS° W. 772.25 ft. to cor. No. 52; thence 
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N. 46° E. 822 ft. to cor. No. 33: thence FE. 189.29 ft. to cor. No. 54; 
thence 474.95 ft. to cor. No. 1, the place of beginning. 

And the said plaintiff company alleges that it is the owner and 
seized of all of the said land included within the exterior boundaries 
of the said patented placer claim survey, lot No. 281, except the por- 
tions and thereof last hereinabove particularly described, and the owner 
of all the leads, lodes, ledges, and valuable mineral deposits of every 
kind and character and all the mineral bearing rock and carth, ores, 
and metals therein found. 

(Signed) (:. G. SYMES, 
3 Att'y for UTP Co. 


(Endorsed :) No. 1524. In UlS. cirenit court. The Tron Silver 
Mining Company es. Joseph Reynolds ef al Amendment to com- 
plaint. Filed Nov. IS, ISSh (Signed) Edward I. Bishop, clerk. 
24) And afterwards and on, to wit, the 29th day of December, 

A.D. ISSE. the same being one of the regular juridical days 
of the October term, A. D. ISS4, of said court—present, the Ilon- 
orable Moses Hallett, district judge—the following further proceeding 
was had and entered of record in said court and in said cause to 
wit: 

Order, Judgment. 


The Iron Stnvern Minine Company ) 
1524. 


is 


Joseriu Reyxorups and J.D. Mornissey. j 
Action for possesslon of specific real property and for damages, 


At this day comes the said) plaintiff) by G. G. Svmes, Esq., its 
attorney, and the said defendants, by Ros. Morrison, Esq., their at- 
torney, also come. 

And the motion of the said defendants fora new. trial herein, 
coming on now to be heard, is argued by counsel ; and, the court being 
how sutticiently advised in the premises, it is ordered by the court 
that the said motion be denied Upon this condition, nevertheless, 
that if the said defendants or any of them shall remove this cause 
Into the Supreme Court of the United States and shall desire to 
submit the same to the said Supreme Court under and in pursuance 
to the 20th rule of practice in the said Supreme Court, then and in 
that case the said plaintiff shall join in such submission and proceed 
according to the terms of said rules and, failing in that regard, this 
court shall be at liberty at any term = thereafter to vacate and set 
aside all orders made in’ this cause on this day and the judgment 
now to be entered, to which the said plartilf, by its counsel, now 

assents, 
26 Wherefore let judgment be entered upon the verdict of the 
jury herein in favor of the said plaintiff and against the said 
defendants for the possession of the premises deseribed in the com- 
plait and the said plamtitls costs, to be taxed, 
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And thereupon and on the same day, to wit, the 20th day of De- 
cember, A. D. 1884, judgment was duly entered against the said 
defendants in the judgment book of said court, in pursuance to the 
statutes and rules of said court. 

And the said judgment is in words and tigures as follows, to wit: 


Judgin nl, 


The Tno~ Sinvern Mintne Company ) 
——P co 
is, P a | e »? 1. 


Josern ReyNnontps and J.D. Morrissey. J 
Action for possession of specific real property and for damages. 


On this 2%th day of December, A. D. 1SS4, the same being one of 
the regular juridical davs of the October term, A. D. 1SS4, of said 
court, there being present the Honorable Moses Hallett, district judge, 
it is considered by the court that the said plaintiff do have and re- 
cover of and from the said defendants possession of the property, 
lands, and tenements in said complaint described, to wit: That cer- 
tain tract of land and mining claim situated in California mining 
district, county of Lake and State of Colorado, consisting of one 
hundred and ninety-three and forty-three one-hundredths (193.43) 

acres of land, more or less, and more particularly described by 

2S metes and bounds in the United States patent issued therefor 

7 as follows, with magnetic variation of fifteen (15) degrees east, 
to wit: 

‘ Beginning at cor. No. 1,a porphyry rock 6x 6x % in. in size, 
marked 1-281, from which U.S. locating monument No. 1 bears N, 
73° 1736" Woat 10.870 and 65,100 ft. and the peak of Bald Mt. 
bears S. 65° 35’ E., thence from cor. No. 1S. 7° 28’ EF. 5905 tt. to 
cor. No. 2.a porphyry reck 5x 7x12 In. in size, marked 2-281 ; 
thence 8. 58° 8S’ be. 456 ft. to road, 721 ft. to cor. No. 5,a granite rock 
5x7x153 in. in size. marked 5-281: thenee S. 25° 4’ W. 6S ft. to 
cor. No. 4, a granite rock 7x Sx 8 in. in size, marked 4-281; thence 
S. 66° S’ E. 755 ft. to cor, No.5, a granite rock 7x 11x 15 in. in 
size, marked 5-2S1; thence S. 29° 485’ W. 50 ft. to N. bank of Cali- 
fornia gulch, 66 ft. to stream, 90 ft. to S. bank of California gulch, 
133 ft. to cor. No. 6,a quartz rock Sx 11x 12 in. in’ size, marked 
6-281; thence N. 72° 50’ W. 250 ft. to cor. No. 7, a quartz rock 6x 
S x 12 in. in size, marked 7-281: thence S. 20° 45’ W. 240 ft. to N, 

= bank of Eureka guleh, 5950 ft. to S. bank of said guleh, S45 ft. to cor. 
No.8,a porphyry rock 7 xx 12 in. in size, marked 5-251; thences. 72° 

8’ W. 200 ft. to cor. No. 9,a porphyry rock ox 7X 10 in.in size, marked 

9-281; thence S. 100 ft. to cor. No. 10,a quartz rock Ox 6x 10In.in size, 

marked 10-281, from which a blazed pine tree 15 in. in diameter bears 
N. 52° 10’ FE. 8.5 ft. and a pine 14 in. in diameter, blazed & marked 

10-281, bears S. 71° 3S’ E. — ft. thence from cor. No. 10.8. 59° 567 

W. 750 ft. to cor. No. 11, a quartz rock 4x 8x 11 in. in size, marked 

11-281, from whenee a pine tree 16 in. in diameter, blazed and 

marked 11-281, bears N. 62° 12’ E. 12 ft. & a pine tree 9 In. 

in diameter, blazed and marked 11-251, bears S. 15° 2)’ E. 
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S10 ft: thence from said cor. No. Tl W. 128.71) ft. to) cor. 
No. 12, a granite rock Sx 7x11 in. in size, marked 12-21, 
from which a pine tree 15 in. in diameter blazed & 
2 marked [2-ZS1, bears 8.5° 15% EB. 16.2 ft. and a pine tree 1] 
ti. Un dinmieter, blazed and tnarked 12-2s], bears s. oy S’ 
— JIS ft.: thenee from cor. No. 12.8. 11,004.11 ft. to cor, No. 15.4 
eranite rock Ox LL x l4in. in size, from which Mt. Sheridan bears 
S.75° 567 Eo: monument on Mt. Elbert bears 8S. 64° 16’ Wo: a pine 
tree Yin. in diameter, blazed & marked 15-281, bears S. 24° 5" W. 
10.5 ft. anda pine tree Sin. in diameter, blazed & marked —, bears N, 
77) OAT’ W153 tte: thenee from cor, No. 15 WLS 590.16 ft. to cor. No. 
ld, a granite rock Ox 10x Thin. in size, marked 14-251, from which 
apine tree TL in. in diameter, blazed & marked 1 1-2S], bears N. vo 
O27 BT b2 tt. & a blazed pine tree 12 inv in diameter, marked 14-251, 
bears No 71 25’ WOOL ftt.: thence from cor. 14 26% W. 1,158 69 to 
cor, Noo 15, a quartz rock Ox 7x in. in size, marked 15-251, from 
Which a blaze r pine tree 17 in. in diameter bears N. 65° Lo’ W. at 
11.01 tt.: a double pine tree, blazed & marked 15-251, bears S. 19° 
10’ Ee. 10 tte: thence from cor. No. 15 EE. 590 tt. to cor, No. 16, a pore 
phvry rock 7X Sx TP] in. in size, marked 16-281, the same being cor, 
No. 3 of sur. No. a 5 thence ms. Ga” is’ &. along the southerly 
boundary of said sur. 256 527 ft. to cor, No. 17, a porphyry rock 5 
x 12x 12 in. in size, m: vere 17-281, the same being cor. No. 1 of 
sur. No. 2oO: thence S, 50° EL ATZ17 ft. to eor. No. 1S, a evranite 
rock 3x Sx Tb in. in size, marked TS—2S1, the same being cor. No. 
? of said sur. No. 259: thence N. 65° BL 551-29 ft. to cor. No. 19, a 
granite rock OX OX Loiia.in size, marked 19-281; thences. 190 ft.along 
the western boundary of the Ore La Plata lode to cor. No, 20, a granite 
rock 6x 6x TSin.in size, marked 20-281, from which a blazed pine 
tree 7 in. in diameter bears N. 1° 30°R. 5.5 ft. d& a blazed pine tree 12 
In. Mn diameter bears S.SO0° 50’ W. 19 ft.: thence from cor. No. 
oO) 20 E. alone ihe 8S. boundary of said Oro La Plata lode 30 ft. 
to cor, No. 2h, a eranite rock 6 x 7 in. in size, marked 21-2S1, 
from which a blazed pine tree 14 in. in diameter bears N. 72° a! EF. 
PEA ft.and a blazed pine 6 in. in diameter bears N. 350° 55/ KE, 
IPS ft.: thence from cor, No. 21 N, along the EE. boundary of said 
Ora La Plata lente SMES it. to cor, Bev a qui itz rock 6x O x “in. 
In size, marked Z2-2SL: thence N. 65° be. 152.7 ft. to cor. 25, a lime 
rock, marked 4-38, the same here cor. No. 3 of sur. No. 209, from 
which il blazed pine tree 14 In). 1) diameter bears Ss. a2 1’ I. 11.S 
ft. & a blazed pine tree In. in diameter bears N. 16° 50° EE. 26 tte: 
thence from cor, No. 25.8. 90° FL S8.66 ft. to cor, No. 4a granite rock 
Inarked 21-2581, the same being Cor, No. | of sur. No Do, from 
Which a blazed pine tree 13 in. in diameter bears N. 1° 12’ E. 30.7 
ft.: thence from cor, No. 24, N. 65° 15’ EL 300 ft. to cor. No. 25, a 
eranite rock. tInarked 2—ZS8l, the: Salbhe bel ‘Thy No. 2 » oot “ur. No. PO, 
from which a blazed pine tree TS im. in diameter bears N. So? 20’ 
W. 12.5 ft., and a blazed pine tree 15 in. in diameter bears S. 4 ft. ; 
thence from cor, No. 25, 00° WL O10 tt. tocor, No. 26, a granite rock 
Oxx l2inwin size, marked 26-281, the same being cor. No. 26 
of sur. No. 299, from which a blazed pine tree 16 in. in diameter 
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bears 8S. 10° 31’ W. 55 ft. & a blazed pine tree 15 in. in diameter 
bears S. 45° 42’ W. 15.2 ft.; thence from cor. No. 26 S. 65° W. 
198.52 ft. tocor. No. 27, a granite rock 7 x {x 11 in. in size, marked 
27-281, from which a blazed pine tree 14 in. in diameter bears N. 
19° 50’ EF. 6 ft., a blazed pine tree 12 in. in diameter bears N. 72° 
24’ W. at 27.5 ft.; thence from cor. No. 27 N. 400.89 ft. to cor. No. 
26, a porphyry rock 6 x 8 x 16 in. in size, marked 28-281, the same 
being cor. No.3 of sur. No. 278, from which a blazed pine tree 
14 in. in diameter bears N. 15° 46° W. 20S ft. and a blazed 

pine tree 16 in. in’ diameter bears S. 58° 27’ E. 18 ft.; 
ol thence from cor. No. 28 8. 40° E. 150 to cor. No. 20, the same 

being cor. No. 4 of sur. No. 278, from whieh a blazed pine tree 
16 in. in diameter bears S. 71° 52/ N. 19.5 ft. and a blazed pine tree 
16 in. in diameter bears N. 22° 25’ EF. 5.7 ft.: thence from cor. No. 
2 N. 466.5 ft. to cor, No. 50, a porpliyvry rock 4.x Sx 14 in. in size, 
marked 50-281, the same being cor. No. 3 of sur. No. 277, from 
Which a pine tree 20 in. in diameter bears N.37° 25’ W. 17.17 ft., 
and a blazed pine tree 12 in. in diameter bears N. 50° 10’ BE. 29 ft; 
thence from cor, No. 30 N. 40° W. 852.66 ft. to cor, No. $1, a porphyry 
rock 6x S x 12 in. in size, marked 31-ZS1, from which a blazed 
pine tree bears N.O7> 31’ EL 17 ft. and a blazed pine tree 14 in. in 
dhameter bears N. 42° 16° W. 12.9 ft.: thence from cor. No. ST N.1S 
W. 722.25 ft. to cor, No. 52, a porphyry rock 7x Sx 15 in. in size, 
marked 32-281; thenee N. 46 EB. S22 ft. to cor. No. 35, a porphyry 
rock 5.x 6x 1S in. in size, marked O3-ZS1: thence KE. ISt2o ft. to 
cor. No. 54,a porphyry rock 3.x 4.x S in. in size, marked 54-281, 
from which a blazed pine tree 1S in. in diameter bears N.55° 30° EF. 
i ft.; thence from cor, Noo Sb N. S24.95 ft. to S. bank of California 
guleh $74.95 ft. to stream in said gulch, 100. ft. to No bank of said 
gulch, 164.95 ft. to county road, 474.95 ft. to the place of beginning, 
containing 1545 acres of land, more or less, saving and excepting 
out of the said patented tract of land the following pieces Or puar- 
cels thereof—that is to say, all that part of the said Wells and 
Mover placer mining claim hereinabove deseribed, being United 
States survey numbered 281, United States mineral entry and 
series of said Jand= office number 155, and partienlarly  de- 
scribed as follows, to wit: Beginning at a point on the bound- 
ary line of said U.S. survey No. 251 between corners No. 2S 

and 2 thereof Whence said corner No. 2S bears N. hay” W. 
Pe IS3.4 feet, thence running south ISO BE. 151) feet: thenee 

N. 72° EF. 6427 feet to said boundary line; thence N. 40° W. 
171.5 feet to place of beginning, the plat and tield-notes of survey 
being on file in the office of surveyor general for Colorado, at Den- 
ver, Colorado, and to which reference is herein made, excepting and 
reserving from said survey No. 251 also the following-deseribed 
parcel of said placer elaim, for which said Wells and Moyer have 
executed a bond for a deed to George Haves ¢f als. and being a part 
of Wim. Redick lode, as claimed by them as above desertbed, and 
the following bonded to John Thompson, ania described iis follows, 
to wit: All that part of what is known as U.S. mineral survey No. 
2851 of the placer claim of Thos. 8. Wells and William Moyer, 

o— tu 
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and also as mining application No. 189, at the U.S. land office at 
air Play, Colorado, of the date of May 17th, 1878, which lies within 
the boundary lines of the Pennsylvania lode, ledge, or deposit, de- 
scribed, located, and owned by the said Jolin Thompson, excepting 
and reserving to themselves, the parties of the first part, forever the 
full right, tithe, and interest in and to all surface sor, gravel, or, In 
other words, placer diggings, which they may discover on the piece 
of land hereby conveyed, Which Is more particularly desertbed as 
follows, to wit: Beginning at corner No. 9 of said Wells and Mover 
placer mining claim, a granite stone marked 9-281, thence N. 72) 
Ss’ I... in the direction of cor. No. Ss, survey 281, 1S! feet, to 
the intersection of said line with the cast boundary line of 
Pennsvivania lode: thence N. 6° S’ W. 2) feet to) eor. No. 4 
of the Pennsylvania lode; thenee S. S57 52" We S00) feet to 
N. W. corner) No. To oof Pennsylvania lode, a pine post dx 4 
x ft feet long; thenee S. 6° OS’ EL along the west side line of 
the Pennsvivania lode O99, 2 feet to the intersection of 
tye sald line with the line from corner No. 10 to cor. No. TL, sur- 
vey No Yt: thence N. 30° 567 BL 102.5 fect to corner No. 10, 
survey No. 251: thence due north to corner No. {survey 2ST, the 
place of beginning: variation im all courses 15° cast: and also ex- 
cepting and reserving the following-desertbed) parcel of land em- 
braced in said survey No. 2Sb: Beginning at corner No. 1a stake in 
mound of stones from which corner No. 7, of survey No. 281, bears 
No 060 od? feet. thenee from said corner No. LW. 100 feet to cor- 
ner No. 2: thence from corner Noo 2 N. 300 feet to corner Now: 
thence from corner Nooo EE. 100 feet to corner No. b; thence from 
corner Noob SS. 5000 feet to place of beginning—variation in all 
courses 19° B.—containing (6887 acres: and also excluding and re- 
serving from said Wells & Mover placer mining claim survey No, 
ZS1 the following-desceribed parcel of said) placer mining claim for 
Which satd Well & Mover have executed a bond for a deed to J. 2. 
S. MeCreagh, James MePhelemy, and A. Donath, said) tract bemyg 
desertbed as follows, to wit: Beginning at S. W. corner of “ Genesee 
lode; thence N. 10° WoSSO07 fect to Intersection with south of 
Pinnacle lode: thenee N.65° 15" BE. 292.15 feet to corner 25-281: 
thence N50] WLSLO feet to corner 26-281: thence S65 W. 198.55 
fect to corner 27-2581: thence N. 109.85 feet to corner Z8—ZS1: thenee 
S. 400 KE. LAD7.5 ft. to S. E. corner of Gresee lode: thence S. 4’ 66.5 
feet to the place of beginning, containing 6.02 aeres, more or 
less; and also excluding and reserving from said Wells and 
Mover placer mining claim) survey No. 281) the following-de- 
scribed parcel of said) placer elaim, for which said Wells and 
Mover have executed a bond for a deed to Ed. B. Hepburn. et 
als, provided said) Hepburn ef als. shall) strike a vein of ore 
In reck In place on said) premises before the first day 
ol of April next, said parcel of land being deseribed as fol- 
lows, to wit: From corner No. 1, N. 1. corner of “ Nisi Prius” 
lode, thence N. 55° 20" KE. 300) feet to corner No. 2: thence north- 
westerly about 1.066 fect to corner No. 18, survey No. 281, same as 
southeast corner of “Pinnacle” Jode: thence westerly 500° feet to 
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corner No. 17,survey No. 251, same as 8S. W. corner of “ Pinnacle;” 
thence southerly about 1,066 feet to place of beginning. The ex- 
terior boundaries of the said Wells and Moyer placer mining claim 
survey No. 281 being as follows, to wit: Variation in all courses 
15° east. Beginning at corner No. 1 a porphry rock 5x 6x 9 set 
7’ deep, and marked 1-251, on N. side of “California gulch” just 
above the mouth — Nugget gulch, from which a U.S. L. M. No. 1 
bears N.75° 1/56” W. 10,890.65 feet. and the peak of Bald) Mountain 
bears S. 65° 55’ Eo: thence S. 7° ZS’ BE. 590.5 ft. to corner No. 2; 
thence S. 5S” S’ EF. 721 feet to corner No.3: thence S. 25° 4’ W. 6S] 
fect to corner No. 1: thence S. 66° S’ EF. 75S feet to corner No. 5: 
thence S. 29° 48’ W135 feet to corner No. 6: thence north 72° 50’ 
W. 250 ft. to corner No. 7: thence S. ZOo 48S’ W. S45 feet to corner 
No. S: thence S. 72° S’ W. 200 feet to corner No. 9: thence S. 400 
fect to corner No. 10: thence S. 30° 56’ W. 750 feet to cor. No. 11: 
thence W. 1,271 feet to cor. No. 12: thenee S. 1,164.10 feet to corner 
No. 13: thence WL S504.16 feet to cor. No. 14: thence no® 26’ W. 
1158.69 ft. to cor. No. 15: thence EK. 590 feet to eor. No. 16: thenee 
N.65° 15’ BE. 527 ft. to cor, No. 17: thenee S. 50° KE. 47247 ft. to 
cor. No. IS: thenee N. 65° EB. 551.29 ft. to cor. No. 19: thenee 8. 
16) ft. to cor, No. 20: thenee FE. S00) ft. to cor, No. ZI: thenee N. 
oZES ft. to cor, No, 22: thence No 65> EE. 152.7 ft. to cor. No. 23: 
thence S. 50° FE. S.66 ft. to cor, No. 24: thence N. 65° 15’ EL Soo) ft. 

to cor. No. 25: thence N. 50 W. S10 ft. to cor, No. 26: 
oe) thence S. 65° WL 1os.52. tt. to cor, No. 27: thence N. dO9S5 

fect to cor. No. 2S: thenee S. 40° EF. 1.500) tt. to cor, No. 20: 
thence N. 466.5 feet to cor, No. 30: thenee Node WL S52.65 ft. to cor. 
No. 31: thenee N. IS? W. 772.25 ft. to cor, No. 52: thenee N. 46° 
Kk. S22 ft. to cor, Noo 33: thenee BE. ISte2o ft. to cor Now od: thenee 
— ATA tt to cor. Now 1, the place at becrdrinnlnng, and that it have 
it W rit of POSSCSSION therefor, 

It is further considered by the court that the said plaintiff do have 
and recover of and from the said defendants its costs by it in this 
behalf laid outand expended, to be taxed, and have execution there- 
for. 


~~ 
— 


And afterwards and on, to wit, the Sist day of December, A. D. 
ISS4, the same being one of the reguiar juridical days of the Octo- 
ber term, A. DL ISS4, of said court—present, the Honorable Moses 
Hallett, distriet judge—the following further proceeding was had 
and entered of record in said court and in said cause, to wit: 

Order. Time for Bill of Lreeplions. 

Tite Tron Stnver MIntina Company ) 
is, Jot. 

Josern Rreyxorps and J.D. Morrissey. J 

Action for possession of specific real property and for damages. 

At this day it is ordered by the court that day until ten (10) days 
from this day is allowed the said defendants in which to file herein 
their bill of the exceptions reserved by them upon the trial of the 
issues herein joined. 
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36 And afterwards, and on, to wit, the 15th day of January, 
A.D. 1SS5, the same being one of the regular juridical days 
of the October term, A.D. 1884, of said court—present, the Hon- , 


orable Moses Hallett, district judge—the following further procecd- 
ing was had and centered of record in’ said court and in said cause, 
to wit: 


Order. As to Bill of Eeceptions. 


The Tron Stuven Mixing Company alk» 
Jo2t. 


Us, ? 
Joseru Rieyxonos and J.D. Monnissey. J 


Action for possession of specific real property and for damages, 


At this day it is ordered by the court that the bill of exceptions 
of the said defendants, filed herein on the Llth tustant, be considered 
as filed im due time. 


And afterwards and on, to wit, the Gth day of Nevember, A. D. 
ISS6, the same being one of the regular juridieal days of the No- 
vember term, A.D. TSS6, of said) court—present, the Honorable 
Moses Llallett, district judye —the following lurther proceeding Wiis 
had and entered of record in said court and in said cause, to wit: 


Order. Motion to Amend Original ¢ ouepliul Denied. 


The Tnox Stover Mining Company ) 
Us, -povd 


Joseru Reyxonps and J. D. Monnsssey. J 
Action for possession of specific real property and for damages. 


At this day comes the said plamtil, by I. W. Owers, Esq., its at- 
torney, and the said defendants, by CoS. Thomas, Esq., their attorney 
also come 
nyi And the motion of the said plaintit! to amend the original 
complaint herein having heretofore come on to be heard, 
and baving been submitted to the court and by the court: taken 
under advisement, and the court beime how sufficiently advised in 
the premises, it Is ordered by the court, for ood and suflicient 
reasons to the court appearing, that the said motion be denied. 


And afterwards and on. to wit, the 22nd dav of January, A. D. 
ISS7, the same betng one of the regular juridical days of the No- 
vember term, A.D. ISS6, of said) court—present, the Tlonorable 
Moses Hallett, district Judge—the following further proceeding was 
had and entered of record in said court and in said cause, to wit: 
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Order. Trial. 


The Tro~ Stnver Mining Company ) 
Us, . a 152 }. 


Josern Reyxonps and J. D. Morrissey. J 
Action for possession of specific real property and for damages. 


At this day comes the said plaintiff, by F. W. Owers, Esq., its at- 
torney, and the said defendants, by CS. Thomas, Esq., thetr attor- 
ney, also come. 

And thereupon comes a jury, to wit, Benjamin F. Spinney, J. F. 
Tucker, James IF. Benedict, Wilham HI. Armsby, Joseph Coyken- 
dall, Henry A. Holme, John Gray, David E. Appel, James Cowie, 
Day 1b. Hoyt, JR. Buckley, DB. Wyatt, twelve good and lawful 

men; and they are duly selected and tried, impaneled, and 
OS sworn to well and truly try the issues herein joined and a 
true verdict rencer according to the evidence. 

And thereupon comes the evidence, the hearing of which is con- 
tinued to the hour of adjournment. 

And the said jurors, being now cach duly cautioned by the court 
not to converse among themselves or with others touching this 
‘ause, or the matters at issue berein, or the evidence heard or any 
part thereof, nor to listen to such conversation of others, are permit- 
ted to separate to meet the court at Its next Incoming. 


And afterwards and on, to wit, the 24th day of January, A. D. 
ISS7, the same being one of the regular juridical days of the No- 
vember term, A. D.1SS6, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had and 
entered of record in said court and in said enuse, to Wit: 


Order. Trial Continued. 
The Inox Sinver Mining Company 
Us. bol. 
Josern ReyNonps and J. Do Monrnissey. f 
Action for possession of specific real property and’ for damages. 


At this day come again the said parties, by their attorneys, re- 
spectively. 

And the said jurors bein# now all here present and in the jury 
box, the hearing of the evidence herein ts resumed and continued to 


the hour of adjournment. , 
And the said jurors, being now each duly cautioned by the 
Oy court not to converse among themselves or with others touch- 


ing this cause, or the matters at issue herein, or the evidence 
heard or any part thereof, nor to listen to such conversation of 
others, are permitted to separate to meet the court at its next in- 
coming. 
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And afterwards and on, to wit, the 25th day of January, A. D. 
1SS7, the same being one of the rewul: ar juridical days of the Novem- 
ber term, A.D. ISS6, of said court—present, the Honorable Moses Hal- 
lett, distiet judge—the following further proceeding was had and 
entered of record in said court and in said cause, to wit: 


Order. Trial Continued. 


The Tron Sinven Mining Company ) 
ws, > Jor |. 


Joseru RieyNoips and J.D. Mornissey. J 
Action for possession of specilic real property and for damages. 


At this day come again the said parties, by their attorneys, re- 
spectively. 

And the said jurors beme now all here present and in the jury- 
box, the hearing of the evidence herein is resumed and comtinued 
to the hour of adjournment. 

And the said jurors, being how cach duly cautioned by the court 
hot to converse among themselves or with others touching this 
cause or the matters at issue therein, or the evidence heard or any 
part thereof, nor listen to such conversation of others, are per- 
mitted to separate to micet the court at Its next Incoming, 


10 And afterwards and on, to wit. the 26th day of January, 
A.D. ISS7T, the same belie one of the regular juridical days 
of the November term, A.D. ISS86, of said court—present, the Ton- 
orable Moses Hallett, district judge—the following further proceed- 
Ing was had and entered of record in said court and in said cause, 
to wit: 
Order. Trial Continued, 


The tron Stover Mining Company, ) 
yp sl Jov t. 


Joseru Reysorps and Joux DD. Monrnisstey. J 
Action for pss ssion of speettic real vty suniel for damages, 


At this dav COTE eran the said parties, hy their ithornevs, re- 
spectively, 

And the said jurors being now all here present and ino the jury- 
box, the hearing of the evidence herein is resumed and continued 
to the hour of adjournment, 

And the said jurors, being now each duly cautioned by the court 
not to converse among themselves or with others touching this 
eause or the matters at issue herein, or the evidence heard or any 
part thereof, nor to Hsten to such conversation of others, are per- 
mitted to separate to mect the court at its next incoming. 


And afterwards and on, to wit, the 27th day of January, A. D. 
ISS7, the same being one of the regular juridical days of the No- 
vember term, A. D. ISS6, of said court—present, the Ilonorable 
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Moses Hallett, district judge—the following further proceed- 
41 ing was had and entered of record in said court and in said 
cause, to wit: 


f 

= Ordir. Trial Coutinued. 

\ 

f Tht Inox Sinver Mixing Company 

rs. Lov. 
alles Joseru Reyxoips and J. D. Mornissey. J 


Action for possession of specific real property and for damages. 


At this day come again the said parties, by their attorneys, respect- 
ively. 

And the said jurors heretofore impaneled and sworn in this eause 
being now all here present and in the jurv-box, the trial of the 
issues herein joined is resumed. 

And the said jurors having heard the evidence produced herein 
and the instructions of the court, retire to ther room, under charge 
of a sworn bailiff, to consider of their verdict. 


And afterwards and on, to wit, the 2sth dav of January, A. D. 

ISS7, the same being one of the regular juridieal dave of the Novem- 

ber term, A. DL TSS6, of said) court —present, the Tlonorable Moses 

a Hallett, district judge—the following farther proceeding was had 
and entered of record in said court and in said cause, to wit: 


Odili y Lercdiet. 


The Tox Stover Mining Company 
vs. bot. 


Joserm Reyxnonps and J. D. Moninurissey. f 
Action for possession of specific real property and for damages, 


At this day comeagain the said parties, by their attorneys, respect- 
ively. 
I And thereupon come again the said jurors and on their 
oaths do Sav they tind for the defendants. 


And afterwards and on, to wit, the 29th day of January, A. D. 
ISST, came the said plaintiff, by its attorney aforesaid, and filed 
herein its motion for a new trial of the issues herein jomed, 
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And said motion is in the words and figures as follows, to wit: 


Motion for New Trial. 
Unirep Srares or America, State of Colorado : 


In the Cireuit Court of the United States for the District of 
(‘olorado. 


Tue Trox Sinver Mixing Company, Plaintiff, 
vs, 
Joserit Reyxonps ef al., Defendants. | 


And now comes the plaintiff and moves the court to set aside the 
verdict and grant a new trial herein for the reasons following, to 
wit : 

1. The court erred in receiving and admitting evidence against 
the objection of the plamtil. 

2. The court erred in rejecting evidence offered by the 
A plait. 
>. The court erred in its charge to the jury. 

4. The court erred in refusing to instruct the jury as requested by 
the polaintil. 

5. The verdict is against law. 

6. The verdict is against the evidence & unsupported by the 
Sane, 

LS. DINON, 

Lk. OO. WOLCOTT, 

PRANK TOWERS, 
Plaintiti 's Atoriveys. 


(Stened) 


(indorsed :) bo2ho Ul S. erreuit court, district of Colorado. The 
fron Silver Mining (oO. rs. Joseph Revnolds fal. Motion fora new 
trial, Filed Jan. 20, ISS7. (Signed) Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 11th day of Mareh, A. DD. 1SS7, 
the same being one of the reoular Juridical days of the November 
term, A.D. ISS6, of said court—present, the Honorable Moses [al- 
lett, district Judge—the following further proceeding was had and 
entered of record in said court and in said cause, to Wit: 


Order. Motion for New Trial Denied. Judgment. Bill of Eeceptions. 


The Inox Sinvern Mining Company ) 
‘eo " “*) 
rs. Lov. 
Joserm Reysorps and J.D. Morrissey. J 


Action for possession of specific real property and for damages. 


Ala At this day comes the said) plaintiff, by L. 8. Dixon, Esq., 
its attorney, and the said defendants, by T. M. Patterson, 

Ksq., their attorney, also come. 
And the motion of the said plaintiff for a new trial of the issues 
herein joined having heretofore come on to be heard, and having 
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been argued by counsel and by the court taken under advisement, 
and the court being now sufficiently advised in the premises, it 1s 
ordered by the court, for good and sufficient reasons to the court ap- 
pearing, that the said motion be denied. 

Wherefore it is considered by the court that the said defendants 
vo hence hereof without day and have and recover of and from the 
said plaintiff their costs by them in this behalf laid out and expended, 
to be taxed, and have execution therefor. 

And on its motion dav until sixty (60) days from this day is al- 
lowed the said plaintiff within which time to file herein’ its bill of 
exceptions reserved by it upon the trial of the issues herein joined, 
and let supersedeas bond upon writ of error herein be in the sum of 
one thousand dollars (31,000.00). 


And afterwards and on, to wit, the 2nd day of April, A. D. 1887, 
came again the said plaintiff, by F. W. Owers, Eesq., its attorney, and 
sucd out of said court in said cause its writ of error and citation to 
the Supreme Court of the United States. 

And the said writ or error and citation are in the words and 
figures as follows, to wit: 


4Ab Writ of Error to Supreme Court (NS. District of Colorado. 
The Usirep Srares ovr AMERICA. 


Uxirep Sratres or AmMenica, ) : 


, , ee 8: 
District of Colorado, j 


The President of the United States to the pudees of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is inthe said circuit court between 
the Tron Silver Mining Company, plaintiff, and Joseph Reynolds 
and John D. Morrissey, defendants, a manifest error hath happened, 
to the great damage of the said The lron Silver Mining Company, 
as by its complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command vou, if judgment 
be therein given, that then under vour seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, together 
with this writ, so that vou have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and aceording to the law 
and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this second day of April, in the year of 
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~ 
our Lord one thousand eight hundred and cighty-seven, and of the 
Independence of the United States the 111th vear. 
[Seal United States Cirenit Court. District of Colorado. ] 
EDWARD EF. BISHOP, Clerk, 
By PLOW. PUPPER, Deputy Clerk. 
Allowed by— 
MOSES HALLETT, 
District Judge. 
[ Mudorsed:] Gen, No. 124. Cireuit court of the United States, 
The Iron Silver M’g Co., plaintiff in error, es. Joseph Revnolds et al. 


Writ of error to cireuit court ULS.. district of Colorado. Filed in 
circuit court of the U.S. this 2d day of April, A.D. USS7. Edward 


I’. Bishop, clerk, by PF. W. Tupper, deputy clerk. ,attorney for 
plamtiff in error. 
Return. 
Tue Uxrrep States or America, | 
SS S 


District of ( wlorado, ) 


In obedience to the command of the within writ, | herewith trans- 
mit to the honorable Supreme Court of the United States, Washing- 
ton, 1). C.,a duly certified transcript of the record and proceedings 
in the within-entitled case, together with all things concerning the 
Same, 
Witness nv losannel ana the seal of siid erreutt court, at Denver, in 
said district, this 27th day of May, A.D. ISS*7. 
[Seal Lnited State. Cirenit Court, Distriet of Colorado. ] 
KDWARD FL BISHOP, Clerk, 
By FW. TUPPER, Deputy Clerk. 


ha (Vlation, ULSN Supre me Court, 


The Unxrrep States or AmMenica, District of Colorado: 


The United States of America to Joseph Reynolds and John D. 
Morrissey, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at on the 
second Monday of —— next, pursuant toa writ of error filed in 
the clerk’s office of the circuit: court of the United States for the 
district of Colorado, wherein The Tron Silver Mining Company is 
plait? im error and you are defendants in error, to show cause, if 
any there be, why the judgment rendered against the said plamitifl 
in error, as in the said writ of error mentioned, should not be eor- 
rected, and whiv speedy justice should not be done to the parties In 
that behalf. 

Witness the Honorable \oses Tlallett. judge of the elreulit court 
of the United States for the district of Colorado, this 2nd dav of 
April, in the. vear of our Lord one thousand eight hundred and 
eighty-seven. MOSES HALLETT, Judge. 


[ Endorsed : ] Gen. No. 1524. Cireuit court of the United States, 
district of Colorado. The Tron Silver M’g Co., plaintiff in error, vs. 
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Joseph Reynolds et al., defendant- in error. Citation. Filed in cir- 
cuit court of the U.S. this 2d day of April, A. D. 1887. Edward 
I. Bishop, clerk, by F. W. Tupper, deputy clerk. FF. W. Owers, 
attorney for plaintiff in error. 
Denver, April 2d, 1887. 
We hereby acknowledge service of copy of within citation this 
2nd day of April, A. D. 1857. 
PATTERSON & TILOMAS, 
Attorneys for Df'd'ts, Reynolds & Morrisey. 


45h And afterwards and on, to wit, the 26th day of April, A. 
D. 1SS7, came again the said plaintiff, by its attorneys afore- 
sald, and filed in said) court and in said cause its bill of the excep- 
tions reserved by it upon the trial of the issues herein. 
And the said bill of exceptions is in words and figures as follows, 
to wit: 


450 Unirep Srates or Auentoa, District of Colorado: 


In the cireuit court of the United States for the district of Colorado, 
In the eighth judicial circuit, at the general term thereof, begun and 
holden in the city of Denver, in said district, on the first Tuesday 
of October, A. D. 1SS6. 

Present: Honorable Moses Hlallett, district Judge, presiding. 


The Inox Sinven Mining Company, Plamiilf, 
vs. 
Joseru ReyNnonips ¢f al., Defendants. 


Be it remembered that on the trial of this cause, during the gen- 
eral term of this court, to wit, on the 22nd day of January, A. D. 
1SS7, a jury having been duly empanelled and sworn, the plaintiff, 
to sustain the issues on its part, introduced in evidence as follows : 

It first offered in evidence three location certificates of the Wells 
and Moyer placer, two made on the 25rd day of Mareh, 1878, and 
the other for 195 acres, made on April the D1th, PS7S. 

The plaintiff then offered in’ evidence a certificate of the register 
of the land office of the date of the application for patent to the 
Wells and Mover placer, being May the 16th, IS7S, and of the date 
of entry of said claim, being the 22nd of July, IS7S8; which was 

admitted without objection. 
Ab Plaintiff then offered the following deed: A deed from 
Wells and Mover to William IL. Stevens and Levi Z. Leiter, 
dated October the Sth, ISTS, conveying certain portions of the Wells 
and Mover placer described in the compli aint, 

Which was admitted without objection. 

The plaintiff then offered the patent from the United States to said 
Wells and Mover, dated March the Lith, ISG!), conveying to said 
Wells and Moyer the property described in the complaint, 

Which was admitted without objection. 
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The patent conveys the territory described in the complaint, and 
contains the following grants and reservations: 

“Now know ye that the United States of America, in considera- 
tion of the premises and in conformity with said Revised Statutes of 
the United States, having given and granted, and by these presents 
do give and grant, unto the said Thomas 8S. Wells and Wm. Mover 
and to their heirs and assigns the said placer mining premises above 
described as lot No. 281, embracing a portion of the unsurveyed pub- 
lic domain; tohave and to hold said mining premises, together with 
all the rights and privileges, immunities and appurtenances, of what- 
sover nature socrer thereunto belonging, unto the said Thomas 8. 
Wells and Wm. Moyer and to their heirs and assigns forever, sub- 
ject, nevertheless, to the following conditions and stipulations : 

First. That the grant hereby made is restricted in its exterior 
limits to the boundaries of the said lot No. 2S1, as hereinbefore de- 
scribed, and to any veins or lodes of quartz or other rock in-place 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable 
deposits which may hereafter be discovered within said) limits 

and which are not claimed or known to exist at the date 
AZ hereof. 
Second. Thatshouldany vein or lodeof quartz or other rock 
1 place bearing vold, silver, cinhiabar, lend, tin, GOP per, or other 
valuable deposits be cliuimed or known to exist within the above- 
described premises at the date hereof the same iIsexpressly excepted 
and excluded from these presents. 

Third. That the premises hereby conveyed may be entered by the 
proprictors of any ven or lode of Cp Urtz or other rock in place 
bearing vold, silver, cinhabar, lead, tin, Copper, or other valuable 
deposits lor the PUPpose of extracting anid removing the ore from 
such vein, lode, or deposit should the same or any party thereof be 
found to penetrate, Intersect, pass through, or dip into the mining 
vround or premises hereby granted. 


Fourth. That the prenises hereby conveyed shall be held subject 
flo any vested or accrued water rights for mining, agricultural, man- 
ufacturing, or other Purposes, anid rielits to ditches and reservoirs 
used in connection with such water rights as may be recownized and 
acknowledeed bry the local laws, CUSLOTNS, sunid deelsions of courts. 

hifth. That, in the absenee of Hecessary legislation by Congress, 
the Legislature of Colorado may provide rules for working the 
mining claim or premises hereby granted, involving easements, 
drainage, and other necessary means, to the complete development 
thereof. 


ln testimony whereof T, Rutherford B. Haves, President of the 

United States of America, have caused these letters to be made 

patent and the seal of the General Land Office to be hereunto 
aflixed, 

AS Given under my hand, at the city of Washington, the 

eleventh day of March, in the vear of our Lord one thousand 
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eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and third. 
By the President— 
R. B. HAYES, 
I CROOK, Seeretary. 
[Seal U.S. Gen'l Land Office. | 
S. W. CLARK, 
Recorder of the General Land Office.” 


Plaintiff next offered a deed from Stevens and Leiter to the Tron 
Silver Mining Company, dated March —, 1SS0, conveying various 
property, and among it that certain portion of the Wells and Mover 
placer conveyed by Wells and Mover to Stevens artd Leiter and de- 


scribed in the complaint. 
Which was admitted without objection. ; 


Plaintiff then offered in evidence patent of the United States to the 
Rock and Dome Lode mining claims and deeds copveving the title 
conveyed by the patent tothe Rock and Dome claims from the pat- 
entees to the Tron Silver Mining Company for the purpose of show- 
Ing that the lode which, since the issuance of the Wells and Mover 
placer patent, has been ascertained to dip into and extend within 
the boundaries of the Wells and Moyer patented placer has its top, 
apex, and outcrop within the Rock and Dome Lode mining claims 
and for the purpose of tracing the right to follow that vein or lode 
from its top, apex, or outerop situated within the Rock and Dome 

Lode mining claims within the end lines of said lode mining 


4s) claims produced according to law into the territory in dispute 


in this action. : 


The same was objected to by defendants counsel’ on the ground 
that there is no issue of the kind in the pleadings, which objee- 
tion was sustained by the court: to which ruling: of the court the 


plaintiff, by lis counsel, then and there duly excepted. 


Prancis TL PReELAND, a witness produced, sworn, and examined 
on behalf of the plaintiff, gave testimony tending to show— 


That he is 27 vears of age: that he is by professiona mining and 
mechanical engineer; that he is emploved at Leadvilie in the em- 
ploy of the Tron Silver Mining Company as superintendent and min- 
ing engineer: that he verified the map upon the wall marked Ex- 
hibit A.” Tt represents, as near as could be discovered by records 
and statements of others who are to be witnesses for plaintiff, the 
condition of Rock Phill in Mareh, S87 It shows the outline of the 
Wells and Mover placer as patented. It shows the William Red- 
dick, Oro La Plata, and TP. D. Lode mining claims as located. They 
Were hot patented at that time—the Crown Point and Pinnacle Lode 
mining claims, as the early locations give them—and the dotted line 
shows the shape of the two claims after the amended locations in 
Iss5. It also shows California gulch, Eureka gulch, and the vari- 
ous gold washings in California and Eureka guiches and on the 
slope of the hill, which are indicated by the dark shading. The 
ditches which traverse the hill are shown by solid blue lines; the 
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gulch bottoms by double blue lines. The discovery shafts of the 
Reddick, Stone, IL D., La Plata, Crown Point, Pinnacle, Dome, and 

the discovery cut on the rock is also shown; also a working 
a) on the rock claim in the northeastern portion of the claim ; 

also some workings on the Oro La Plata in the northern end 
or near the northern end of that claim. Those of the workings 
mentioned which contained mineral in March, 1879, are shown by 
the red mark or dot over thera. The ground-colored solid brown 
represents the territory patented as the Wells and Moyer placer. 
The dark shading shows placer ground actually worked out lying 
partly within and wartly without the Wells and Moyer placer. Lead- 
ville is situated about a mile and a half or two miles west of the 
placer. 

(Witness is here shown a model, marked) Exhibit “ By” which he 
explained as follows :) This is a model or relief map showing the 
same features as the paper map, the claim lines, and so on, being 
painted Upon a surface which represents the contour of the ground 
In that neighborhood and the topography of the hill. The seale of 
this model is 300 feet to the inch, the horizontal scale and the verti- 
cal scale being the same. By considering that one inel is equal to 
200 feet vou can determine the approximate elevation at any point 
with reference to any other point. The model is made from surveys 
made by myself and compared with the result of those surveys. 


Plaintiffs counsel here offered the map and model in evidence, 
and the same were admitted without objection. 
The said map is as follows, to wit: Exhibit “A 


(Here follows diagram marked p. 51). 


ne Cross-examination by Mr. Morison : 


The map only shows eight lode claims altogether contiguous to 
the placer. It doesn’t showall the lode claims that touch the placer, 
there being other lode claims and placer claims around the territory 
shaded brown that are not laid down on the map. 1 know the Nisi 
Prius Lode claim. As that claim was located two corners of the 
claim lie upon the placer as patented. No portion of it conflicts 
with the placer. 

(). At the time of the location of the Wells and Mover placer the 
Nisi Prius was a lode claim with boundaries running into the Wells 
and Mover ground, wasn't it? 


Objected to by plaintiffs counsel because immaterial to the issues 
In this case. 


The Court: They desire to show. the locations around there for 
the purpose of showing whether there was knowledge or not. The 
question tends to prove whether there was knowledge or not. 

Mr. Worcorr: Ts vour honor of the opinion unless it is connected 
with this lode that knowledge of other lodes that are not concerned 
with this ease could in any way be brought to the jury’s attention ? 

The Court: Locations all around this placer. T think it is perti- 
nent to the evidence. 
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To which ruling of the court in overruling said objection the 
plaintiff, by its counsel, then and there duly excepted. 
Witness: The surface boundaries of the Nisi Prius did conflict 
with the placer, but the discovery of that claim was seven hundred 
feet south of the placer. The Pennsylvania Lode claim is one 
53 of the southeastern boundaries of the placer, the discovery shaft 
being 150 feet or so east of the placer. My impression is that 
the Vermont lode was not located at this time (date of Wells and 
Moyer patent). It is now situated in this neighborhood (indicating), 
and wholly without the placer. The way the claim is now located 
it touches the placer. 
Q). Where was the Gilt Edge ? 
A. The Gilt Edge is on the northwestern boundary of the placer. 
Plaintill’s counsel object to any testimony touching any lodes or 
lode claims not existing, developed, and discovered prior to July, 
1878, when the entry was made of the Wells and Moyer placer. 


Mr. Morrison: We propose to connect these lodes with the placer 
and to show that they were claimed at the time this Wells and Moyer 
patent issued. 

The Court: Very well. 

Mr. Owens: We understand the theory upon which this evidence 
is going in in regard to these lode claims is that they are not only 
lode claims, but that they were valid discoveries within the claims 
at this date (July, IS7S), and that they intend to follow this proof 
up with something of that kind. The fact that there were mere 
claims there is nothing, and I take it that should not go into the 
evidence. 

The Court: I think he ean show the claims that were staked. If 
he wishes to show after that they were discoveries he can do so, but 
he is at liberty to show that merely the locations were made of these 
properties, 

To which ruling of the court the plaintiff, by his counsel, then and 
there duly excepted. 
of The Leadville Lode claim was located cight months after 

the issuance of the Wells and Moyer placer patent, having 
been located in November, 1879. It is now loeated within the 
Wells and Moyer placer as patented. The A. Y. claim does not 
touch the placer, but lies north of the Stone and William Reddick, 
being about 200 feet from the placer. So far as I know or can as- 
certain, the Wellsand Moyer placer never took in any portion of the 
A. Y. The Gnesen lies in this neighborhood (indicating within the 
placer). I don't know the Black Tail, Gonabrod, or the Summit 
Lode locations. I came to Leadville from Philadelphia in July, 1881. 
[ don’t get my information from hearsay, but from certified copies 
of location certificates and the patents of the various claims [ have 
mentioned. The workings shown on the map as having been made 
in March, 1879, will be verified by witnesses who will testify to 
making them. I don’t know of the Leviathan. I know the Min- 
nie; it lies northwesterly of the placer and comes within 200 feet 
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of the edge of it. I don’t know the Thomas Francis Meagher and 
the Gray Eagle. I do know the Rebel Minnie; it lies about a mile 
or so north of the placer. IT have put down on that map, generally 
speaking, all lodes supposed to be on the ground in March, 187%. 
There is a large amount of white paper that T haven't filled up 
with lode claims, thinking they had no bearing on the matter. 
Georgia gulch extends across the placer, as marked on that map. 
It isa true gulch, with water running in it at certain seasons of the 
vear. The dark shading on the map represents the amount of 
ground that has been worked out for gold; its greatest width is 
about 450 feet. The scale of the map is 100 feet to the inch. The 
Wells and Mover placer includes about 2,050 feet of California gulch 
bottom, 
DD (). Now about low many acres of actual placer workings 
have vou made out to be in the inside of the lines of that 
placer? In the first place give the jury the number of acres in that 
placer. 

Mr. Worcorr: We will interpose a further objection, that they 
cannot Inquire into the character of this ground, whether it = ts 
placer or otherwise, after it is covered by the issuance of a patent by 
the Government. 


But.the court overruled the said objection; to which ruling of the 
court the plamtifl, by its counsel, then and there duly excepted. 


A. The amount of ground patented as the Wells and Moyer 
placer is 195 acres anda fraction. There appears to be about ten 
acres of it which has been actually exhausted, worked as placer 
ground and worked out. Work las been done looking for gold: as 
lar as SOO feet on the placer from the center of California gulch. 
There is a large quantity of wash all over that placer. T have seen 
What TP should call pay gravel all over Rock Till The ditches 
shown on the map across the claim are in existence there. They are 
In working order except this portion from here to here (indicating), 
and with that exception were carrving water in the fall. The aver- 
aye elevation of the placer tbove Caltfornia euleh is between LOO 
and 200 feet. The highest point above the guleh is G00 feet. 


Redirect examination : 


The Wells and Moyer placer is practically surrounded by other 
placers—the Graham placer, the Montgomery, the Mover, the Wells 
amd Alexander, the Pease, the MeKenzie, and the Curley 

Hi placer, adjoining the Wells and Mover,and the Osear, a little 
further west. Phere is no part of the Wells and Mover placer 

whieh is over 2,500) feet from some euleh, lowa culch lies Imme- 
diately south of this placer. Georgia guleh runs through the cen- 
ter of it and California guleh on the north. Judging from the 
workings on the ground, pay gravel has been found 2.500 feet or so 
from California gulch, and at other points they find pay gravel six 
or seven hundred feet from California guleh. Georgia guleh = is 
extensively worked for gold purposes a little further west than this 
placer. 
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Recross-examination by Mr. Morrison : 


When I say that Wells and Mover placer is practically sur- 
rounded by placers I mean that of the different lines which form 
the boundaries of the placer the greater majority of those lines in 
length are boundaries of other placer claims than they are of lode 
claims. 

Q. You don’t mean that they touch upon actual placers, worked 
as such, do you? 


Objected to by plaintiff's counsel because if patents issued for 
those claims that is conclusive that the ground was placer; which 
objection was overruled by the court ; to which ruling of the court 
in overruling said objection the plaintiff, by its counsel, then and 
there duly excepted. 


A. I mean that the Wells and Moyer placer touches other actual 
placer ground, and that that ground has been worked by miners in 
the expectation of finding gold. The ground along here (indicat- 

ing to the northeast) is patented as the William Mover placer, 
ay) and has been worked for gold. The Wells and Alexander 

placer, to the cast, has also been worked ; the Pease placer, to 
the south, was worked last summer, and the lower end of the Curley 
placer, to the west, has been worked. There ts placer ground in 
White’s gulch, shown by the shading, which has been worked within 
a hundred feet of the placer, and ino this neighborhood, too (indi- 
cating to the east); but vour hundred-foot limit practically cuts 
out these other placers, the workings on which are two or three 
hundred feet away. [have pointed out several places which show 
What vou call placer workings within a hundred feet of the bound- 
aries of the Wells and Mover. The placer workings on Georgia 
gulch are all to the west, below the placer. The Mover placer lies 
to the north along Nugget gulch. The same Moyer who owned in 
the Wells and Moyer located the Moyer. The only other placer be- 
longing to the Lron Silver Mining Company that | have mentioned 
is the Mover. 


L. 5. Nopie, a witness produced, sworn, and examined on the 
part of the plaintiff, testified as follows : 


[am a mining engineer: twenty-two vears of age; was educated 
at the School of Mines, Columbia College, New York ; am at present 
a surveyor in the employ of the plaintiff This is a photograph 
showing the greater part of the Wells and Mover placer claim; it 
was taken by me from a point near the southerly end of the HL. D. 
claim, looking west down Georgia gulch; there are three copies of 
this photograph. 


Plaintiff offered a copy of the photograph identified by 
5S the witness in evidence, which was admitted without objee- 
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tion and marked Exhibit “C. 


5—H60 


THE IRON SILVER MINING CO, YS. 


Cross-examination by Mr. Morrison: 


The photograph was taken two weeks ago; the depression in the 
center shows Georgia gulch, but not very plainly, for it was a cloudy 
day and the snow was on the ground. 


exhibit °C” is as follows, to wit: 


(Ilere follows photograph marked p. 5%.) 


60 S.5. Ropixsox, a witness produced, sworn, and examined 
on the part of the plamtif, gave testimony tending to show: 


Have been a miner for thirty years and at present the general 
manager of the Tron Silver Mining Company, the plaintiff; first be- 
came acquainted with the Wells and Moyer placer in August, IS7S, 
While prospecting ; recognize the map and model (Exhibits A and 
3) as correctly showing what they purport to represent; beeame man- 
ager for Stevens and Leiter some time in the fall of IS7TS, and as 
such became very familiar with the properties shown on the map ; 
the workings shown on the map (exhibit A) are all the workings 
that existed upon the territory shown by the map at that time. 


Cross-cxamination by Mr. Monrtison : 

Was manager from the fall of IS7TS until the end of S70; last 
May | came back again and took general charge of the property and 
have been in charge since. The only lode which outerops on the 
south side of California gulch is that which outerops on the Roek 
and Dome Lode mining claims: in March, S79, the only outcrop 
shown upon the territory represented by the map was for two hun- 
dred feet on the Rock Lode mining claim where it was eroded : have 
been a withess before ino relation to the Tron Mining Company's 
property. 

And thereupon plaintiff rested its case in chief. 


G1 And thereupon the defendants, to maintain the issues herein 
on ther behalf, gave in evidence as follows—that is to say: 


Wintniam B. Pace, a witness produced and sworn on the part of 
defendants, gave testimony tending to show: 


Iam an engineer: have lived in Leadville sinee ISTS: was edu- 
‘ated in the Virginia Military Institute; have examined nearly all 
the principal mines in Lake county : know the parties to this aetion ; 
lam engineer for the defendants: maps shown on the board were 
made under my supervision in my office. This model and map are 
made on the same scale with the same colors, the difference being 
the claims are in white on the model and black on the map, because 
one is adark ground and the other white. The territory surrounded 
by blue lines with the Wells and Mover placer show territory for 
which wells and Mover gave bonds for deeds or else have deeded to 
others than the plaintiff in this action. There is a portion of the 
Pennsvivania contlicting with the placer, the Gnesen, the Leadville, 
and the Nisi Prius. California gulch is on the north of the placer. 


‘eof 


JOSEPH REYNOLDS ET AL. R35) 


Eureka gulch is a dry gulch east of placer which empties into Cali- 
fornia guleh. The whale of Rock Hill slopes generally to the west. 
The Crown Point, Pinnacle, Ora La Plata, Stone, A. Y., Minnie, Gilt 
Edge, are shown upon the map. From the southeasterly corner of 
A. Yo and Minnie, anywheres upon the placer, is about a hundred 
feet. The scale of the map and model are one hundred feet to the 
Inch. 


Plaintiff here objected to any evidence as to workings and develop- 

ments tending to prove the existence of a vein within the 

62 boundaries of the Wells and Moyer placer, unless it be shown 

that the workings or developments were made prior to the 

date of the issuance of the patent for the placer, to wit, March the 

Lith, S79; which objection was overruled by the court; to which 

ruling of the court the plaintiff, by its counsel, then and there duly 
excepted. 

This is a plain map, on the scale of twenty feet to the inch, show- 
ing the workings of the Crown Point and Pinnatle Lode claims. 
That shaft on the Pinnacle reaches the vein at the depth of about 
10S feet from the surface. That is the discovery of the Pinnacle. 
The location certificate of the Pinnacle claims a discovery some 
time in IS77.) The workings extend in the discovery shaft through 
the Crown Point and Pinnacle. These workings disclose a well- 
defined vein dipping easterly at about 15 degrees, having a hanging 
wall of porphyry and a foot wall of lime. The hill rises to the east 
and the vein dips to the east, so that it gradually gets deeper below 
the surface. The vein varies in thickness, and is shown on this map 
to extend from the outcrop down to a point where the plaintiffs 
claim the trespass was committed. This map was used at a former 
trial and is the same as was shown then. Since then additional 
work has been done in the Crown Point, but they all show the same 
thing, that the vein has an extension latterally as well as on its dip 
and extends entirely through the Crown Point and Pinnacle claims. 
The line between the Pinnacle and the Wells and Moyer placer is 
marked ah. Through all the workings, as shown on this map, you 
can trace this body of mineral continuously of a well-defined vein 

varving in thickness, as | said: first examined the discovery 
63 shaft of the Pinnaele in’ 1833: first made examination of 
Crown Point and Pinnacle claim in S79 or 1880, but didn’t 
then go down discovery shaft; examined at that time the shaft 
numbered three and the level going from it, which we see here is 


‘very close to the La Plata line. The question was whether these 


wopes had reached the La Plata line, which is that green line. I 
snink this is the discovery shaft of the Crown Point. Some ruling 
of the Land Office, on the application for paient, cut this portion of 
the Pinnacle off and they sunk a shaft there in the center of the 
claim ; that shaft is not very deep. The workings of the Crown 
Point and Pinnacle, in connection with this suit, were driven to a 
very small extent across the line, with the vein as placed there 
coming down very vertically. You couldn't ascertain without very 
close surveys on it whether it was on one side or the other. A close 
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survey showed that they had gone over a very slight extent at the 
claimed point of trespass; a distance vertically from the vein to the 
surface is 335 feet. The vein at that point is part of the same lode 
or vein that has been followed all through the Crown Point and 
Pinnacle. Themodel is a model of the hill, showing the whole of the 
Wells and Moyer placer, made from instrument work on the ground, 
with reference to lode claims. The topographical features of the 
model and map are also made from surveys. The difference in cle- 
vation is shown on the map on a proper scale, the horizontal and 
vertical scales being 100 feet to the meh. This model is made on a 
larger scale than that of plaintiff's. know the model to be sub- 
stantially correct, having checked the surveys and having had the 
model made under my supervision, The model represents 
the same ground as the map. The model is cut through so 
as to show the vein underlying, the section being chosen 
G4 where the deepest workings exist. The model is cut through 
westerly and casterly and the Sequin shaft taken asa point, as 
it is oneof the deepest shafts on the hill; thenee through the Crown 
Point shatt and the Moyer shaft, whieh is furthest east and deepest. 
The model iscut nan additional section (Opelis model). Gioing under 
the surface of the model, the wash is shown in dark color, averaging 
about 200 feet in depth over the entire placer, and porphyry is shown 
in yellow; the vein is shown in red underneath the porphyry and on 
top of the blue limestone, which is colored blue. White limestone ts 
known to be under the blue limestone, and the quartzite under that, 
and the granite under that. This section through the model shows 
the workings of the Crown Point and Pinnacle, which corresponds 
very nearly to that section (referring tomap). This section is taken 
ina little different place. It shows where the mineral reaches the 
wash at that point, which is the upper end of that map. The vein 
has a general eastern direction, The Sequin shaft, as shown by the 
model, is down 400 feet and reaches this vein and shows this fault; 
a fault is the breaking or dislocation of the rocks. The limestone 
was once horizontal; it is new tilted to an angle of fifteen degrees 
and broken in that way, and there is a dislocation on one side and 
adropping on the other of six hundred feet. The lime and the 
vein outcrop at this point (indicating). The Sequin shaft at its 
depth not only shows how much those rocks have fallen, but shows 
What rock is next under the blue limestone, being white limestone 
and quartzite under that, and then comes the granite. The Mover 
shaft is shown on the model, not on the Wells and Mover placer, 
but on the William: Mover placer. It) was sunk by the Iron 
60 Silver Mining Company about four hundred feet deep. The 
next deeper working to the east is the Leo shaft: it has 
reached the limestone, cutting through the porphyry about 550 feet ; 
it is quite a recent working. 
The Court: What is the object of this description t 
Mr. Tuomas: The object is to show the surrounding workings. 
The probabilities are that a vein generally existed at the time this 
claim was located. [ will make it as short as possible. 
PLAINTIFF'S CouNsSEL: We understood you were trying to prove 
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the right to follow the vein from the apex. ‘We object to this evi- 
dence and to any evidence as to workings and developments not 
upon and within the boundaries of the Wells and Moyer placer, 
and as being immaterial and irrelevant; which objection was over- 
ruled by the court; to which ruling of the court the plaintiff, by 
his counsel, then and there duly excepted. 


The Vermont shaft has not reached the limestone. The vein 
from here to here (indicating a southeasterly direction from the 
Crown Point and Pinnacle workings) is problematical and is not 
shown by the Vermont shaft. The vein is shown on the model as 
pers vading the whole country underneath the porphyry, because it 
is shown to exist there from the various workings on that hill and 
because the mineral ores in that section are generally found in that 
position. The vein is acarbonate deposit or oxidized ore recumbent 
on the oe an and between the limestone and the porphyry. 

Q). Mr. Page, have vou made any test or examination of the sur- 
face or what lies beneath the surface of the Wells and Moyer pl: wer 

in shafts that have been sunk upon it for the purpose of de- 
66 termining how much is auriferous gravel ? 


Objected to by plaintiff’. counsel for the reason that the patent 
is conclusive as to the character of the ground, and for the 
reason that under the statutory definition of a placer the territory 
need not necessarily contain any auriferous gravel to constitute it a 
placer within such definition: which objection was overruled by 
the court: to which ruling of the court the plaintill, by Its counsel, 
then and there only excepted. 

A. The shafts sunk all over the hill show the character of the 
ground, There are 13 acres in the Wells and Mover placer, and I 
should say that ,', of that amount in the bed of California gulch 
and around the bed of Nugget gulch shows that it is placer ground. 
As vou travel up the hill there is no longer any placer dirt there to 
any extent. There is wash there, as shown on that model, to the 
depth as represented there, where it: is developed, but tacre is no 
placer gravel im any sense of the word. The wash consists of sharp, 
angular fragments of rock on the surface, and the rocks and boulders 
in the gulch are smooth round boulders and have no sharp, angular 
faces. 1 recall no placer workings except those in) California 
gulch and at the head of Nugget gulch and some on the other 
side, in lowa guleh, not reaching up to the placers. IT have not 
seen the ditches shown on Mr. Freeland’s map, except one com- 

wf over across the placer from lowa gulch and emptying its 
Water in California gulch. IT have examined the Leadville and 
Nisi Prius re and the same lode — which we have been speaking, 
between the porphyry and lime, is disclosed in both of them and is 

easily discernible from other workings which, I think, are near 
OF the upper edge or outcrop of the vein; the workings on the 
H. D. and the William Reddick show thesame vein. Onehun- 
dred feet of tunneling was done on those claims before I reached the 
amp; have been through the Minnie and A. Y.; the old workings 
and the auriferous gravel beds still existing there are found in 
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Kureka gulch and in California guleh. From the bed of California 
gulch to the summit of the hill is about 400 feet; from the point 
where the William Moyer placer joins the Wells and Moyer on the 
northeast to the highest portion of the hill T should say the eleva- 
tion is about 250 feet. According to the location certificate of the 
Summit lode claim, it lies just alongside of the Sequin. 1 was with 
the photographer when these photographs were taken; one was 
taken from the Lime Lode mining claim, looking south towards the 
placer; another is taken from the Colonel Sellers mine, looking 
towards the Wells and Mover; the one marked “3° was taken from 
the Imes Lode claim, situated on the north side of California gulch, 
and the view Is looking south; this shows the summit of the Wells 
and Moyer placer and the houses and dumps of the La Plata work- 
ings and the Crown Point workings; number four was taken from 
the south side of Towa gulch, looking to the north, showing the 
south side of the placer—towards lowa gulch. 
Cross-examination by Mr. Worcorr : 

Came to Leadville in the fall of IS7S; had already lad some ex- 
perience in mining, having seen the gold mines of North Carolina 
and the lead mines of Kentucky, but had seen nothing of the 
Western mines; [simply examined the mines mentioned; my first 
experience, if you call it that, was in’ Leadville; [first went upon 

tock Till and upon this placer ino PSSO: all TP can recall as 
GS to the developments on Rock Thll, in IST, were certain ex- 

cavations on the Rock and Dome Lode mining claims, and | 
haven’ta very plain recollection as to those. | don’t know whether 
mineral was disclosed in them or not. | knew the trend or course 
and dip of the lode in the Roek and Dome at that time, from my 
knowledge of the iron mine, which is north of this hill. From the 
general lay of that country TP knew that these discoveries were on 
the strike of a lode running north and south, and that the general 
direction of that lode was to the castward, dipping into the hill. | 
don't reeall that there was any mineral in’ the Rock and Dome in 
IST. There was no discovery there to indicate anything, to my 
knowledge, at that time. T examined the Lime claim, the Bull's 
ive, ane Silver Wave, to the horth ot there, in IS7o), but | don't 7c 
call any mineral except upon the Lime. ‘There was a large heap of 
mineral taken from a little below the incline on the Lime. The 
Lime claim is north of California guleh, and the gulch lies between 
itand the Rock and Dome. Passing from the Lime to the Rock 
and Dome you would descend four or tive hundred feet into the bed, 
of California gulch and then make about the same ascent to th, 
Rock and Dome. The Lime is two thousand feet away from the. 
Rock and Dome. Thad not seen the openings in the Roek and 
Dome in Mareh, 1S79, and didn't know then there was a legal dis- 
covery in them.  T didn’t know that there was a lode dipping to the 
east from the Roek and Dome until after IT was in the openings. 
All I knew in Mareh, 1579, was all hearsay about this ground. The 
Leadville lode was located subsequent to the entry of the Wells and 
Moyer placer, | think. [T put it on the map, because the shaft 
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has now gotten down to mineral and shows the vein of which 
I am speaking. I first realized that there was a deposit 

GY of mineral in the Leadville in 1882, long after the Wells and 
Mover was patented. Everything I speak of before 187% is 
hearsay and from the records of location certificates. The top, apex, or 
outcrop of the vein which crosses the southwest corner of the Crown 
Point is 108 feet from the surface. There is no outerop of this vein 
upon the surface, and the vein does not come through the wash; 
there is a hundred feet of wash over the outerop. No man going 
over the surface of the ground on the Crown Point and Pinnacle 
could, without development, have any information that there was 
anv lode beneath it. | draw here in the rough, so the Jury can see 
it, the top or apex of that lode, which exists 10S feet beneath the 
surface. [tis here on the model and I trace it all around (indieat- 
ing from the southwest corner of the Crown Point the length of about 
20 feet on the Crown Point, passing thence onto Dome in a north- 
westerly direction, thence onto the rock, and thence around Stone 
mining claim). There is a tunnel 175 teet long runs right in fault 
from the Sequin shaft; it shows the direction of the fault to be 
directly south. The Sequin shaft reaches the fault at 500 feet deep. 
The fault is not shown on the surface. The vein or lode which 
has its outcrop as indicated is not the same vein or lode as shown 
in the Sequin shaft, but that is another vein or lode. It depends 
upon the extent of the fault as to whether it is the same vein or 
lode. If the fault were only a few feet and would carry ore from 
the upper to the lower part, | should say that was not a sufficient 
break to constitute two distinct veins, but if there were a great 
fault, IT should save very great, they could be very well called 
two distinet veins, one occupying one horizon and the other 
another. In these veins, before TI can ascertain whether I 

a amon the same vein or lode | must ascertain whether a fault 
exists and its extent before deciding. If there were a number 

of faults through this ground, say two hundred of them, and they 
were large cnough in extent, there would be two hundred veins. 
The model is made from the developments of all the shafts around 
the placer. I think the only vein we know of in the placer is the 
one between the blue limestone and the porphyry, with the excep- 
tion of the Pennsvivania. The Pennsylvania reaches the vein here 
in a shaft close to the placer at the shallow depth of about fifty to 
one hundred feet. The limestone outerops there. T have shown 
the porphyry to exist in the Pennsylvama in the model, because 
‘here ls not sufficient development to show the extent of the Penn- 
wvania vein. The vein in the Pennsylvania is dipping to the 
sath. It should come out where [ have shown porphyry in the 
nodel. [have not put it there, because IT didn’t know that it came 
out. The vein may come through there. The model is not correct 
in that it does not show the Pennsylvania vein. The vein IT speak 
of inthe Pennsylvania is well defined. I think there are two veins 
in the Pennsylvania, and | think by sinking deeper in the Penn- 
svivania they will reach this vein (referring to vein in’ Rock and 
Dome, Crown Point, and Pinnacle). The vein on the Pennsylvania 
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would come out some two hundred feet below the surface. The vein 
In the Pennsylvania is not of sufficient extent to put it on the model. 
P have never been down the Vermont. [t is 650° feet deep, so I am 
informed. T have never tried to go down the Vermont, but have 
shown the shaft as being sunk through wash and porphyry in’ the 
model, The work shown on the map shows the work done in the 
Crown Point and Pinnacle claims up to November, 1SS4. 
71 There has been a great deal of work done since then. [have 
that additional work shown upon other aiaps. 
(). Well, let us see them. 


Objected to by defendants’ counsel. 


Mr. Wotcorr: T desire to show that these workings are not on 
the dip of the lode at all: that the defendants have subsequently 
drifted around the Oro La Plata, and that they are now working up 
the hill to an entirely different property and upon an entirely dif- 
ferent lode. 

The Court: That does not matter. The only question is whether 
there is a lode there and whether vour grantors knew of it at the 
time this placer was located. 


To which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 


—. The workings on the Crown Potnt and Pinnacle in ISSO showed 
asmall circuit around a working shaft: that is shaft number three. 
and was all the working that was done at the time [ first went there. 
I my Opinion, there is but one lode extending under the Wells and 
Mover, and that the top or apex of it extends around in this way 
(indicating across Crown Pont, tock and Dome, and Stone claims 
and ina northerly direction). 

Q). Then any vein found here between this same formation or 
here (indicating under Wells and Mover placer) would all be the 
property of the people Who had the top OF Apex of that lode? 


Objected to by defendants’ counsel; which objection was sustained 
by the court; to which ruling of the court the plaintiff, by its coun- 
sel, then and there duly excepted, 


My idea is wherever you went under the placer you would 

2 be upon one lode, the top or apex of which is located as in- 
dicated, l think that that lode extends from that top or 

apex and outerop eastward under the whole of the placer, but. it 
does not extend under the next placer, because there is a fault shown 
by development to the northward of the Mike and Starr, which, I 
believe euts off the vein to the eastward or just east of the Wells 
and Mover placer. T think the lode, the apex of which IT have 
indiented, ends at that fault. Phat fault is shown three-quarters 
of amile from the Wells and Mover placer. The fault is not de- 
veloped, but I think it extends on through close to the Leo shaft, 
and also very close onto the Vermont shaft just east of the placer. 
(). Let us have some more faults. 
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The Court: It is not nécessary to spend time. It is perfeetly 
immaterial whether they exist or not as to this controversy. 

Mr. Wotcorr: Only if the jury should find that these faults 
really existed it might affect their consideration as to whether or 
not this was a lode or not. 

Mr. Owens: There is another consideration. This witness has 
testified that this vein extends clear under Iron Till, Rock Hill, 
and all around the country, cut off in north and south directions 
by faults. As a matter of fact, there are east and west faults, and 
there are dykes cast and west which divide the vein and eut it up 
according to his definition into several veins, and it is a question as 
to which one of these veins thev claim to have existed at the date 
of the application for patent to the Wells and Moyer placer. They 

cant claim it was all one vein if these dykes and faults existed. 
oS: He cannot be heard to say that the [ron vein on Tron Hill is 

the sume as that on Rock ilill when he knows, and his evi- 
dence will show, that there is a fault running parallel to California 
gulch, and alsoa dyke running in a northeasterly and southwesterly 
direction across California gulch, which certainly divides that vein 
into two pieces. Ile has testified that a fault of six hundred feet 
may divide a vein if it runs north and south. Why may not the 
same thing divide a vein if it runs cast and west? 

The Court: T don't care for a discussion of the subject. The 
faults have nothing in the world to do with tt. 

To which ruling of the court the plaintiff by its counsel then and 
there duly excepted. 


Redirect examination by Mr. Thomas: 


Stevens and Leiter located the Tron, Bull's Eve, Lime, Stone, Rock, 
and Dome, now the properties of the Iron Silver Mining Company, 
the plaintit! in this suit. When Tsay the Leadville was located 
subsequent to the entry of the Wells and Moyer placer claim [ speak 
from records. There are no developments showing that there are 
two hundred breaks or two hundred veins within this placer. The 
La Plata is worked generally for the entire length of 1,500 feet. 1 
knew there was a known lode there.  T simply have a general 
recollection of Rock and Tron Till about the vear IST or 1Sso. 1 
saw the Tron, the Bull's Eve, the Lime, the Stone, the Rock, and 
the Dome were all located on the outcrop and strike of the vein. I 

knew there was a lode there. The La Plata was my earliest 
vl recollection there; it was the first claim I] was in; that was 

said to have been located in IS75. It was the first claim 
located on the dip of this vein which gave me an additional knowl- 
edge of the vein. 


Recross-examination by Mr. Wo corr: 


I think IT was in the La Plata in 187%. It was the first claim I 
was in after I got to Leadville. 


6—G0 
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Kemer Deurro, a witness produced, called and sworn on the part 
of the defendants, gave testimony tending to show : 


Have lived in Lake county, Colorado, since May, 1876; have 
been inining during that time; knew Moyer, Wells, and William 
II. Stevens. Met them in’ Lake county ; have been engaged In 
lode mining, and have done very little placer mining ; have known 
the Wells and Moyer placer since March, 1S78; knew the If. D. 
Lode claim since the spring of 1S77, and was one of the owners. 
When T purchased it there was a shaft SO feet deep. 


Plaintiff's counsel here objected to testimony with reference to the 
I]. PD. claim, as it is situated outside of the placer, and evidence re- 
gardirg it is consequently immaterial and irrelevant; which objec- 
tion was overruled by the court; to which ruling of the court the 
plaintiff, by its counsel, then and there duly excepted. 


The Hf. D. claim is located on the west of the placer. In 
5 ISTS the bottom of the shaft showed iron and earbonate in 
place carrying silver. There was porpliyry over it. [think 
there was lime underit. There was some water in the bottom of 
the shaft; haven't been to the claim since | examined it and bought 
in; at that time the mineral seemed to dip to the cast about 15 or 
20 degrees from the horizontal. T sold my interest to William TT. 
Stevens; had conversation with him in Leadville. 


oo 
d 


Plaintiffs counsel objected to conversations with Mr. Stevens 
relative to the IT. D. lode, for it is not on the placer and not within 
the placer boundaries and — nothing to do with it: which objection 
was overruled by the court; to which ruling of the court the plain- 
tiff, by its counsel, then and there duly excepted. 


The conversation was about his purchase of the I. D. We went 
down to make the bargain for the sale. Ile said he would buy this 
claim on the proviso that we wouldn't prospect any more above the 
IT. D.; wouldi’t make any more locations above the Hf. D.—that is, 
east of it. Tle wanted me to sign and swear to an article of that 
kind, beeause he said he owned that ground up there and he didn't 
Want to get into any more conflicts: be didit want any more 
trouble with anybody. He said be thought his mineral ran up 
under there from the Stone and Rock. Survey of the Wells and 
Mover was made between the 10th and 20th of Mareh, IS78, by Mr. 
Henry D. Bates. TL assisted him in chaining. IT think [sold the IT. 
I). to Stevens some time in’ February, 1878.) TL knew Mover, and 
talked with him about the Wells and Mover pl: wer. 


Plaintiffs counsel object to any conversation had with 

76 Mover, because immaterial and irrelevant; which objection 

was overruled by the court; to which ruling of the court the 
plaintiff, by its counsel, then and there duly excey ted. 


During that conversation I asked Mr. Mover what he was taking 
up the top of that hill for and he said he thought there Was mineral 
under that ground and he wanted it for the timber, too. There was a 
good deal of timber on the ground at that time, and he said he could 
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hold the mineral as well with a placer patent as he could with a lode 
patent. I told him I would charge him five dollars a day for chain- 
ing and he said he didn’t care, it came out of Stevens pocket any- 
how. I made that charge because the snow was deep and it was hard 
work wading through it. At the time Stevens purchased the H. D. 
he said the mineral dipped from the stone into the H. D. I first knew 
of the Crown Point and Pinnacle in the spring of 1878 and the La 
Plata in 1S77.) [saw the mineral on the La Plata dump in the 
spring of 1S77. It was carbonates and the same kind of mineral 
as we found ia the IL. DD. Atthe time I bought into the H. D. 
[examined the William) Reddick. There was a shaft 60 or 70 feet 
showing sand carbonates under the porphyry, with lime underlying 
the carbonates; disclosed a vein dipping 15 degrees to the east. 
Have no interest in this controversy. That part of the Wells and 
Mover placer lying close to California gulch had been worked for 
placer purposes up to the spring of IS7S; first knew the Penn- 
svivania claim in the fall of IS77; was first down the shaft in 
1883.) The dumps of the Pennsylvania showed ore in the fall of 
S77. When T was chaining the lines of the Wells and Mover 
placer L told Mover we were running on the Pennsylvania claim, 

and he said he knew he was and he was going to give 
“i Mr. Thompson a bond fora deed. After we went back to the 

eabin Lasked him what he was taking that hill in for and 
he said he was taking it in with a placer claim, and T told him J 
didn’t think there was any gold up there, and he said he could 
embrace more territory with a placer, and he thought he could hold 
the mineral, if there was any under there, as well as he could with 
a lode claim. Mr. Stevens spent most of the tine from IS76 to 1879 
in the court and so did Mover. 


Cross-examination by Mr. Wotcerr: 


Was a coal miner in Missouri. TP dont know much about placer 
mining. <At the time Mr. Stevens bought mineral had been dis- 
closed in the Stone lode eight or ten feet from the surface, dipping 
to the east. LT should judge that the TL. D. lode and the Stone lode 
were the same, and that the outcrop was on the Stone. Stevens 
claimed there would be a contlict between us, because he owned the 
top of the vein. In surveying the placer we left out the IL. D. lode 
and nearly all of the Pennsvivania. At the time | did the chaining 
on the survey of the Wells and Mover placer there were no other 
known lodes in this placer excepe the Pennsvivania taken in. All 
the mineral that was disclosed when I made the survey was on the 
Stone and on the William Reddick and If. D. and in the Pennsyl- 
vaniaand in the Ore La Plata. I didn’t know of any mineral being 
disclosed in the Crown Point and Pinnacle at that time. I think I 
saw mineral on the Pinnacle dump. There was mineral in the H. 
D. When we made the survey we didn't take in the Pennsylvania 
shaft. Tam familiar with Georgia gulch. It is not shown on Mr. 
Page’s model 
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78 Joux Drviix,a witness produced, sworn, and examined on 
the part of the defendants, testified as follows : 


Have been a miner for twelve vears; have lived in Lake county 
for ten years ; know the Wells and Moyer placer; know the IT. D. 
shaft was sunk upon it in the winter of 1877; never saw anything 
in the way of mineral on the dump of the HL. D.; worked on the 
Stone for Stevens and Wood in January, 1877. The workings on 
the Stone, consisting of tunnels, drifts, and slopes, disclosed carbonate 
ore lying flat, or nearly so. Shipments had been made from it. 
The Reddick also showed carbonate ore, in the spring of IS77Z, the 
same character as the Stone. There were two shafts sunk on the 
William Reddick—one 500 feet from the other. We calculated in 
the second shaft to strike the same vein we had in’ the first. We 
vot down to what ! call contact in the second shaft. The La Plata 
disclosed ore in the spring of IST77: knew the Slipper claim. The 
ore disclosed there was broken up; hard carbonate. They called it 
carbonate ore inthe Rock, Dome, and those mines. From the work- 
ines that existed on the lode claims mentioned PT have not been able 
to say what the pitch or dip of the limestone formation is. ALDI 
know about it — is a lime quarry, where the limestone comes to the 
surface and the dipoof that limestone is to the southeast; farther 
than that ] donot know. T should think itdipped 25 feet in a mile, 
or more. [first knew the Crown Point and Pinnacle tn PS77; 
worked on the Pinnacle in IST7S; sunk a shaft about SO feet; first 
knew the Leadville somewhere in IS7S or TST: saw limestone on 
the dump; knew the Nist Prius in TS82; have known the Pennsyl- 
vania for about ten vears; the dumps showed boulders, lime and 

SOM carbonates : the A, f showed ore prior to Mareh, ISc!). 
ai Peouldn't tell from: the workings the dip of it: have known 

the A. Yo forabout lO years. Tdidn't know any claim within 
the boundaries of the Wells and Mover placer that were not cut out 
except the Five Twenty. Tt was located asa lode claim on the 
northeastern end or corner of the placer. It runs north and south. 
The Wells and Mover diteh was on the placer when T first came to 
that part of the country in Is77. 1 tirst knew of the ditch running 
towards the Dome mine in TSs6—about September: knew William 
If. Stevens since May, 1877: liad a conversation with hin about the 
formation of the country in LS7S., 


Plaintiff's counsel object to conversations had with Stevens on 
the ground of iminateriality and irrelevaney ; which objection was 
overruled by the court; to which ruling of the court the plaintiff, 
by its counsel, then and there duly excepted. 


We were speaking about the country in general. Tle was talking 
about the general formation of the country and of the prospects, 
Hesaid he believed the time would come that whole country would 
be worked for carbonate ores, and that he had the outerop of that 
vein, and that he was entitled to follow it as far as it extended cast. 
Ile pave the opinion that it did extend east. Ile said he believed 
if there was a shaft sunk in Oro it would strike that vein. Tle was 
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talking to me about the iron mine. There is a big placer bar in 
there, probably two or three hundred feet wide. In 1878 the hill 
was thickly timbered. By wash I] mean the same thing as gravel. 


Cross-examination. 
SO Never saw any ore on the surface of the IH. D.: was in and 

about the shaft-house, and had there been any ore should 
have seen it. When I was first in the Pennsylvania shaft in 1882 
it was then forty feet deep. There was ore in it but they hadn't 
got to contact; ore was just scattered. They were still in wash. 
There was some galena ore amongst the boulders. That would be 
my lea of the existence of a lode there. I would locate on that. 
I prospected for Wood and Stevens on.the ground that was after- 
wards taken up as the Wells and Mover placer. [ didn’t find any 
ore, There is no outerop above the surface on any portion of the 
Wells and Moyer placer, to my knowledge. IT should know it if it 
were above the surface. [| know Georgia guleh. The formation 
through which it runs is gravel. [It has been worked for placer 
purposes at its mouth. Georgia gulch is shown on the photograph 
numbered three, introduced by defendants, running the length of 
the photograph. leant identify it. Mr. Stevens said he had the 
outcrop, top, or apex, and that by reason of his locations he could 
follow the vein on the dip and take this whole country. That was 
his idea. 


Redireet examination. 


The placer workings in Georgia guleh are situated about a mile 
from the lower end of the Wells and Moyer placer. Carbonate ores 
are generally found by sinking straight shafts between limestone 
and porphyry. 


SI AboLri Dox ati, a witness produced and sworn on the part 
of the defendants, gave testimony tending to show : 


Lived in Lake county from June, 1875, until December, 1ST ; 
Was aminer; now farming in Larimer county ; have known William 
Mover since 1873; know Thomas 8. Wells and William HL. Stevens ; 
owned in the HE. Do: never went into the shaft; sold my interest to 
William TL. Stevens. When [ sold Stevens said, “ Bovs, | bought 
this claim of you with the understanding that you dow’ t prospect 
to the east of the claim any more: Tam tired of fighting with you 
all the time.” Ile said he had thre outcrop and he claimed all the 
mineral there was there. T owned an interest in the Réddick, and 
sold to Stevens and Wood, in May, IS77: there was but one shaft 
sunk when PT owned init. The vein disclosed pitched ta the east, at 
about fifteen to ZO degrees ; we sunk a second shatt abput Md feet 
east ; Mr. Stevens was in the first shaft. 

Q). Dia Mr. Stevens say anything to you about what he saw there? 


Objected to by plaintiffs counsel because immate vial: which ob- 
jee ‘tion was overruled by the court: to which ruling oft w court the 
pl: aintiff, by its counsel, then and there duly exce pted. 
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A. Ife said, “ Boys, vou have a big body of mineral in here, but 
it all belongs to me.” This was in the beginning of May, 1877; 
had carbonate ore in the La Plata in 1877; first heard of the Pin- 
nacle in S78. When Moyer worked as placer miner he was working 
west of me in the gulch; his workings extended perhaps a hundred 
feet on each side of ‘the euleh. 

(Q). Ilow much of that claim contains wash gravel, if you know, 
or placer vravel z 
$2 Objected to by plaintiffs counsel because immaterial and 

irrelevant, as it cannot be inquired into after patent is Issued, 

and beeause pay gravel is not the only character of ground which 
constitutes a placer within the definition given by section 2529 of 
the Revised Statutes: which objection was overruled by the court ; 
to which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted, 


A. Justa striparound Eureka and California gulehes. Carbonate 
ores in this section of the country are generally found between 
limestone and porphyry or limestone and quartzite, dipping cast ; 
the dip is different in different lode. T should think it would 
average about twenty degrees. Tlad a conversation with Moyer in 
the spring of IS7S. 

Plaintils counsel object to conversation with Moyer as imma- 
terial and irrelevant; which objection was overruled by the court ; 
to which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted, 

—. Tmet Mover on the road and he said: Dam going to make a 
survey of placer ground. taking tn all this territory, and he says: | 
know vou have three claims tin Eureka gulch, and | will take them 
Inand give you a bond fora deed, and after the patent is granted I 
will give you a warranty deed for it, and your claims will be safe 
and you need not work any more. TP said: Whatare vou taking that 
ground up for placer, vou Know it is worthless for placer? and he 
sald: You know it aint for myself: it is for Stevens, and vou also 

Khow Stevens cant take the patent for the ground and TP take 
S35 it up for him. 


Cross-examination by Mr. Worcorr: 


The three claims Mover named were guich claims of mine—placer 
Claims. | dont know whether it is atl one lode under this whole 
country or not. Mr. Stevens told me he claimed the mineral in the 
Reddick because he had the outerop in the Stone location. - dom't 
know how the vermin the PL. DD. pitehed ; couldn't tell from. the 
workings In the Stone how that vein pitched. The Reddick pitched 
to the east. The workings of the Reddick were not connected with 
the Stone or the Pinnaele or the La Plata in IS7S or 1ST): was 
last in the Pennsylvania shaft in IS7S; shaft didn’t at that time 
show a defined vein; it showed good indieations of a lode: the 
mineral was not in place; it was broken np. T wouldn't call ita 
vein of ore In rock in place, had no idea in 1878 what the forma- 
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tion of the ground between the Stone and Pennsylvania was. _ I 
couldn't tell it and I don’t know how anybody else could; a good 
many claim they can; think the placer ground 1s only fifty feet 
back from California gulch, but I have claimed ground further back 
than this fifty feet as placer ground. The ground was taken up 
three hundred feet from Eureka gulch as placer ground ; | bought 
ground there as placer ground. 


Cuantes A. York, a witness produced, sworn, and examined on 
the part of the defendants, gave testimony tending to show: 


Was in Lake county in the spring of 1878; knew the 
Sl Wells and Moyer placer ; located aclaim there in 1878 ealled 
the Magnitude; it was on what is called the Wells and Mover 
placer; we sunk a shaft 120 feet and found float ore; took up another 
Claim east of the Magnitude, called the Leadville, about the first of 
September, S78; had a conversation with Mr. Thomas S. Wells 
about the Leadville claim in tne vear ISTS, in the fall. T went to 
him after he made application for a patent to the Wells and Moyer 
placer and asked him for a bond and he gave it to me; he seemed 
a little reluctant to do so, but finally did so. T told him that we had 
located and done the work on the Magnitude and we found we were 
too low—at least, we thought we were—and we went up the hill, 
further east, and located the Leadville; that at the time we loeated 
the Leadville claim we had done a few feet of work —— 
(). Are you now reciting your conversation with Mr. Wells ? 


A. Yes, Sir. 
Objected to by plaintiff's counsel because Incompetent. 
The Court: [tis entirely competent, sir. 


To which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 


We suspended work about a month, and then TP went to Mr. Wells 
and got this bond for a deed before we resumed work, and then) we 
resumed work and worked continuously over a vear on the Lead- 
ville claim. T couldn't say positively when we reached the vein in 
the Leadville: it was before March, IS79, and it was a vein between 
lime and porphyry, dipping to the east. | sold out to (corge I. 
Pease, one of our parthers, I discovered an outcrop of a veln on 
the Nisi Prius in the spring of IS7S about here (indicating off the 

placer). The vein is between lime and porphyry. Tcouldn’t 
So tell from the outcrop which way it dipped; saw ore in’ the 

Pinnacle in ISTS dipping to the east; saw ore In the Rock 
In the summer of ISTS; it was ina vein between lime and porphyry 
and shown in atunnel. [don't know that either Mr. Wells or Mr. 
Stevens were in the Leadville shaft after we struck mineral. My 
experience usa placer miner has not been great: all the shafts sunk 
on the placer show wash, sand, and gravel ; there is quite a distine- 
tion between that and placer gravel, but TI couldn't deseribe it; I 
couldn't get a color by panning. 
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Cross-examination : 

Mr. Wells gave a bond for the Leadville on the 24th day of Sep- 
tember, 1S7S, five months after he had entered the placer for pat- 
ent. We hadn't found mineral on the Leadville at the time Mr. 
Wells gave the bond, neither had we found mineral in place in the 
Magnitude. Mr. Wells gave the bond agreeing to convey the Lead- 


Ville to Us provided Wwe discovered al ven within al certain length of 


time after the date of the bond, some few months, | think. At the 
time the placer claim was entered for patent there was no vein struck 
within the placer. [don’t think we filed our location certificate on 
the Leadville in IS7S. Phe only places in which mineral had been 
discovered in IST77 and IS7S, that | know of, were the Nisi Prius, 
the Pinnacle, the La Plata, the Rock, the Stone, and perhaps the 
Reddick. The discovery on the Nist Prius is not within the placer. 


S6 Micnacn Norris, a witness produced, sworn, and exam- 
ined on the part of the defendants, gave testimony tending 
to show: 


| have lived in Lake county sinee IS67 > been placer mining since 
that time: know Wells and = Mover placer. Mover worked his 
Claims inthe guleh about sixty fect wide. George Haves and | 
located the Thomas Francis Meagher claim ; it was somewhere about 
here (indicating within the boundaries of the Wells and Mover 
placer). To don't know much about the map; 1 suppose it was 
within the present boundaries of the placer ; talked) with Mover 
about placer in the fall of ISTS: he satd he was going to take my 
claim in: it didn’t matter much, because he could only hold) down 
to bed rock. Tle said Stevens was afraid to apply fora patent be- 
cause the boys would adverse lim. 


C'ross-examination by Mr. Worcorr : 


Dont know whether there are any placer mines in Georgia guleh 
or not. | know about where — guleh is; sunk hole on the Mea- 
vher about thirty feet—about three hundred feet up the hill; [don't 
know exactly where — hole is: itis somewhere about here (indi- 
cating indefinitely within the placer). Phat 55-foot hole was all the 
work Tdid. The vein exposed didn't have any dip. I found it 30 
fect from the surface. T domwt know whether it was the same vein 
as the Th D. and Reddick or not. T eouldn't see any lime: there 
was only porphyry in the hole; worked last in the hole in 1877. 


S7 PJ. Gionis, a withess produced, sworn, and examined on 
the part of the defendants, testified as follows: 


Lived in) Lake COUnLY since the spring of IS69: have been en- 
gaged ino mining both lead and placer, principally lead; knew 
Mover and Stevens. Moyer mined principally in California gulch, 
below junction of Eureka and California gulch; know Wells and 
Mover placer. Mover’s claim averaged from 50 to 500 feet in width 
in the guleh; can’t say whether placer mining was carried on on 
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Wells and Moyer placer outside of gulch or not. The ground was 
partly covered by timber; knew La Plata first in 1875 or 1874; 
Stone, Rock, and Dome in 1IS76; heard of Crown Point and Pin- 
nacle in IS77; saw dump of La Plata in S74; ore was a kind of 
‘arbonate; was never in the workings; never examined workings 
on Rock, Dome, or Stone; knew Gray Eagle claim in 1872; it Is 
situated cast of the Pennsylvania; worked on it; was working 
for gold at the time; drove tunnel through porphyry; knew 
Mover Lode claim; was right between junction of California and 
Fureka gulches: was claimed by Mr. Mover; never knew Moyer to 
work on it; never examined it: never knew of a ditch beyond 
Mureka guleh: knew Pennsylvania; didn’t examine it; knew 
such claim was there in the winter of IST2 and S73. 


Cross-examination by Mr. Wocorr: 


The Mover lode was a gold lode; working it for gold at the time. 
The vein was vertical. The Gray Eagle was a vertical vein—a 
gold lode also; worked on the Montgomery lode west of Stone; 

material on top of my mineral was wash—dipped to the 
SS northeast. The A. Y. was a vertical lode up to IS79; never 

tested ground upon Wells and Mover — to see if it contained 
gold. Shaft of Pennsyvivania is not on the placer. 


Aubert F. CHaxpier, a witness produced, sworn, and examined 
on the part of the defendant, gave testimony tending to show: 


Lived in Lake county since IS74; ama miner; knew Pinnacle 
claim first in S77; worked on it in June, S77: helped take water 
out of the shaft: thought they had a vein there of carbonate ore; 
no drifting had been done from shaft; knew Reddick, and worked 
on it about the same time or afterwards; shaft on Reddick was sunk 
50 feet when we struck water: shaft was sunk in porphyry; worked 
on the Nisi Prius carly in the spring of IS7S, one day. They were 
working on blue lime. They liad porphyry and mineral, iron, tale, 
and lime. [should sav it was dipping east; IT couldn't tell at what 
angle; saw ore on the dump of Rock and Dome in June, 1877. 
Carbonate ore is generally found between porphyry and lime. The 
dip of the vein varies; have seen it almost perpendicular; have 
never worked very much in that section of the camp. 


Cross-examination by Mr. Owers: 


Don't know the boundaries of the Wells and Moyer placer; can- 
hot point out the discovery shaft of the Pinnacle upon that map ; 
was not familiar with the ground in Mareh, 187%. There was no 

connection between work on the La Plata and Rock. There 
so Was nothing to indicate dip or direction of the vein. The 

work on the Nisi Prius was not within the boundaries of the 
placer. There was no shaft on the Nisi Prius sunk within the 
boundaries of the placer. The vein in the Nisi Prius, when 1 
worked in it, Was dipping towards the southeast. The veins vary 
in their dips around there from the perpendicular to fifteen degrees, 
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A. Y. GorMAN, a witness produced, sworn, and examined on the 
part of the defendants, gave testimony tending to show: 


Am a lode and placer miner; have lived in Lake county 25 years; 
had mined eighteen vears when IT went there; knew Moyer, Wells 
and Stevens; placer mining was carried on along bed of creck in 

California gulch, extending [5 to 200 feet wide on “either side; don't 
know of any placer mining that was carried on outside of gulch ; 
Wells and Moyer worked in California guleh, between Nugget and 
Fureka gulches. There was some prospecting done for vol lon the 
Wells and Moyer placer: located the A. Y. in 1869 0n carbonate and 
iron; found it while placer mining in the bed of the creek ; found 
vein on A. Y. between lime and porphyry, dipping eastward about 
15 or 20 degrees; first knew Stone lode in IS75; Stevens came to 
vulch in S71 or S872; knew the Oro LaPlata in 1875; examined 
the dump but never examined the workings ; they appeared to have 
the same mineral | found in the A. Y.; examined workings on the 
dump in the winter of ISTS:; there was 75 or SO feet of a tunnel run 

in: a body ef mineral around it; seemed to be the same 
0) mineral as the A. Y.: noticed mineral on the dump of the 

Reddick ; it seemed to be the same as A. Y. Carbonate ores 
are generally found in that district between porphyry and lime rock, 
and the dip of it is easterly from where it outcrops on the A. Y. 


Cross-cxamination by Mr. Wotcort : 


The Minnie was a perpendicular vein and was gold-bearing ; it 
Was a different vein to the A. Y. The ore on Carbonate hill, a mile 
away, looks very much like that on the A. Y.; don’t regard the faet 
that ore from different mines resembles certain other ore as evi- 
dence that it is all from the same lode; suppose the A. Y., Rock, 
and Dome were upon the same vein, but the Minnie ts a different 
vein; don't recollect scelnyg the fault shown on the model. It 
simply my theory that the vein in the A. Yeand Minnie were the 
same. [never drove pon the dip of the A. Y.; the pen is down 
in the creek, and goes back on the hill as you go north. 


Redirect examination by Mr. Thomas: 


They sunk down to the A. Y.on the Minnie; have no interest in 
the A. Y.or Minnie. Phe wash on the hill ditfers from that in the 
ereck ; one is Wash, boulders, and gravel, smooth, while the wash on 
the hill is soft rock, and sandy and decomposed and angular. 


Jos Titompsox, a witness produced, sworn, and examined on the 
part of the defendants, gave testimony tending to show: 


1 Amaminer: have lived in Lake county from the spring of 

S60 until the fall of ISTS; know Mover, Stevens, and Wells. 
Placer mining was carried on principally in California guleh : know 
the Wells and Mover placer: prospected around Pennsylvania claim 
for crave! and also for lodes. | located Pennsvly: ania im Soo | 
found the outerop at the discovery shaft. [think my. first dis- 
covery shaft was about 30 fect: below where discovery shaft now is, 
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and eastof it. The outcrop here runs pretty near north and south. 
The mineral was east of the line; examined dumps on the A. Y., La 
lata: saw ore on dumps; knew Rock, Dome, and Stone. Stevens 
located all those; talked to Wells and Moyer about placer; it was 
after survey was made. 1 told them I would adverse them if they 
didn’t give me a bond for a deed, which they agreed to do as soon as 
they got their patent, and we settled it that way; knew Moyer claim 
was located between Eureka and California gulehes and owned by 
Mover. Wells brought a brownish kind of ore from the Moyer 
claim and compared it with ore on Pennsylvania; knew 1860 lode, 
owned by Breese. IT think it was within boundaries of placer: knew 
of two or three other lodes that cropped out owned by Burke and 
Dyer, whothought they were gold lodes, but they couldn't find gold 
in paving quantities in them and abandoned them; knew Ida lode, 
located in IS6S by Paul Ross. They claimed they prospected) for 
gold, but didn’t find it in suflicient quantities, and they didn’t 
work it. 7 

Cross-cxamination by Mr. WoLcorr: 


The deepest work [I did on the Pennsylvania was forty feet. 1 
passed through a little wash, struck the lime, and cut the vein about 
i) feet from the surfnee: then crooked the shaft a little 
pe and followed the vein, but the vein pitched too much and 
the shaft ran down into the lime below. The vein came to 
within eight or nine feet of the surface. No part of the Pennsyl- 
Vania vein could come within the placer. | don't think it is the 
same lode as the A. Yoand the Dome, but think it is a different lode 
entirely. You find placer gravel in Georgia gulch. T found it in 
ISGO and IS61; found gold there, but not enough to pay at that 
time. There are a number of placers where vou find gold that will 
net pay to work. The placer gravel in Georgia gulch hadn’t so 
much wash in it. It was more mixed with sediment. The three 
gold lodes T have mentioned were taken up and abandoned because 
there wasn't suflicient gold in them; just merely a color. These 
gold lodes cross the gulches at different places below where | worked ; 
sometimes every 25 or 30 feet would find a lode. It is true that in 
every placer-mining country there are apparent lodes which may or 
may not turn out to be lodes. Moyer may bave known something 
about these gold lodes, but I don’t think Stevens ever knew any- 
thing about them. 


Redirect examination by Mr. Tomas: 


We prospected those small lodes for gold. They had indications 
of gold, but when you came to prospecting it it was not there. I 
prospected Georgia gulch lower down than the Wells and Moyer 
placer. 


Recross-examination by Mr. Wotcott: 


The Mover lode was a vertical lode and supposed to be a gold 
vein. It was a different vein from the Pennsylvania. 
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Jo Gbonck LEONIARDY, a witness produced, sworn, and ex- 
amined onthe part of the defendants, gave testimony tend- 
Ine to show: 

Have lived in Lake and Chaffee counties for 24 years; lave been 
engaged in placer and lode mining; have not followed placer min- 
Inge since TS65 and TS64: know the Wells and Mover placer; first 
knew it in IS7T9: know the Crown Point and Pinnacle—tirst, about 
three years ago; by hearsay, about six or eight vears ago; have 
prospected on Rock Hill; first in ES68; saw outcroppings on Rock 
claim; they were iron carbonates; made lode locations upon that 
In ISGS, but afterwards abandoned them: didut know of any pros- 
pecting within the boundaries of Wells and Mover placer tor lodes 
in ISTH. Quite a number of lodes were staked around it: have 
known of gulch mining being carried on on portions of the Wells 
and Mover placer at the mouth of Eureka gulch; should) judge ten 
per cent. of the claim had been worked for vold : it niielit be more 
and it might be less. The part worked was in the northwest por- 
tion. IT knew Mover very slightly. 1 think the Pennsvivania and 
the Five Twenty and the Seven Thirty were included partly in the 
Wells and Mover placer and were located before IS7s8. | T knew 
William TH. Stevens first about fifteen vears ago: talked with him 
about this territory in the spring of IST77 at my house in Riverside. 
Hestopped that afternoon and over night. A number of men whom 


he had brought from Detroit had been going by. | Tle expressed 
himself inoa despairing way in regard to the country, saving it 
wasnt good for anything. — | told him Twas surprised at him = ex- 


pressing himself that way; that T thought his actions belied his 
words, bringing In so many men, unless he had an object in view. 

After they went out he said: “Leonuhardy, vou were pretty 
v4 rough on me this morning. — [ staved here all vesterday after- 

noon to have achat with vou. | tell vou the country is good 
enough, but if TP tell my men what T have got there they will leave 
me and go on their own hook and take away what I have got. I 
spent last year over thirty thousand dollars up there in prospecting 
the country, and | found heavy bodies of mineral up there, and I 
know what [have vot, “and he stop ped, Ilesaid he had found out- 
croppings: that he had examined the ground thoroughly ; that he 
had shipped a quantity of mineral last vear, and that it was a profit- 
able operation, and he intended to go into it extensively. Tle said 
the examinations that he had made were such as warranted him in 
believing there was an immense body of mineral underlayving the 
whole country there, assaying silver and lead. — Ile didn’t mention 
any particular lode locations that he had made whatever. — His 
mining in TS76 was carried on on Roek Hill, where the Rock and 
Dome were. [told him Thad staked that country a good many 
years ago, and he said, “ [fyou had stayed by it you would have had 
a fortune.” 


(C‘ross-examination by Mr. Wotcorr: 


This talk was in 1877; [think in April, the vear before the Wells 
and Moyer was located. Mr. Stevens didn’t mention this particular 
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placer. Ile spoke of the whole country generally being underlaid 
with masses of ore. He didn’t put it under those particular patches 
of ground. He led me to believe froin what he said that both Roek 
and Tron Hilis were underlaid with vast bodies of mineral. You 

couldn't tell anything about it at that time; it was simply a 
OV theory. There were no other mines besides the Stone and 

Rock there in S77. There was one dump on the Stone and 
one on the Rock. | think that was all there was there when Mr. 
Stevens made his prediction to me. There may have been more, 
but | wasn’taware of them. The Five Twenty and Seven Thirty were 
supposed to be perpendicular veins. “The Five Twenty ts on Printer 
Boy Hilland doesn't touch the placer atall. There was a holeon the 
Pennsvivania about 14 feet, sunk in wash, showing a flow of mineral, 
but not in place. It was of a decomposed nature. | think the vein 
In the Pennsvivania dips more to the south than the east. The vein 
may touch the placer, but [haven texamined it. Dhave been work- 
ing on the Vermont, in a shaft 600 feet deep. They went through 
about 15 feet of wash, and T lave sunk since the entire distanee 
through porphyry. It disistit vel developed alode. | should eall 
the dip of the Penusvivania at least fifty degrees. We have been 
expecting to strike the Pennsvivania in our shaft almost every foot. 
The Vermout shaft is cast of the placer, | don't know of any placer 
work done in Georgia gulch on the Wells and Mover placer, but 
Where it empties into California guleh there has been some work 
done. There is a sag on the Wells and Mover placer, but not suck 
as | would call a guleh. PT should recognize the photograph num- 
bered “3 introduced by defendants. It shows (meorgia guleh. | 
should judge from the photograph that it passed through the Wells 
and Mover placer. 


Redirect examination by Mr. Thomas: 


Think the placer workings in Georgia gulch are about a mile or 
atmile and a half below the Wells and Mover placer; have heard 
the upper part of Georgia gulch called Coon Valley ; shouldn't 

wd call it) more than a slight sag or depression, Rtock Till is 
the hill principally taken up by the Wells and Moyer placer. 


C. G. ARNOLD, a witness produced, sworn, and examined on the 
part of the defendants, gave testimony tending to show : 


Have resided in Leadville 25 years; am a placer miner; have 
mined principally a mile or }7 of a mile above Leadville; know 
Roek Till; know the La Plata claim. First know of the existence of 
carbonates on Rock Till some time about IS74 from the dump of 
the La Plata. I know the boundaries of the Wells and Moyer placer. 
I know William Mover and Thomas 8S. Wells since | went into the 
gulch. Moyer worked the upper end of the gulch, opposite Oro 
City, on the eastern part of What is now the Wells ang Mover placer. 
The claim was then 50 or 60 feet wide, the lower end towards Nug- 
get gulch. I should say opposite Oro it widens out to two or three 
hundred feet. The claims at that time were called gulch claims, side 
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claims, or patch claims ; never saw Mover working on the side claims 
Placer gravel is gravel that has been worked by the action of water 
and deposited below its original location. The boulders, large as 
well as small, are washed and become smooth and rounded, and so 
is the fine gravel; where they have not been moved much they are 
sharp: prospected on the Wells and Moyer placer some time in the 
sixties ; didn’t find any placer gravel of any extent there. —[ pros- 
pected up Georgia guleh. Georgia gulch is a dry gulch, except in 

the spring; am not familiar with the Crown Point and Pin- 
Wy nacle mines: PE knew of them: think these ditches were used 

to carry off the water from the Florence mines. ‘There is te 
Water In thet now, 


Cross-cxamination by Mr Worncorr: 


From examining the dump upon the La Plata couldn't get a very 
accurate iden that it was a lode: didnt get any information from 
examining the dump, because we didn't know what carbonates were, 
We often found them in the guleh below while placer washing. We 
called them, at that time, galena. They were of no consequence to 
us because there was no way to machinery. The gulch claims were 
100 feet wide. We prospected all over that hill about a thousand 
fect, In California euleh, in Georgia gulch or Coon valley. We found 
very litthe gravel and occasionally a color or trace of gold. We 
went to bed rock in Georgia gulch and found two or three colors 
and a trace of eold > didn't revard it placer ground because it didn’t 
bear gold enough. T consider placer ground gravel that bears gold. 


Redireet-cxamination by Mr. Troms: 


Most anywhere in that eountry vou can find a color of gold, a 
very fine leaf of vold. 


Bengamin BARNARD, a Witness produced, sworn, and examined 
on the part of the defendants, pave testimony tending to show: 


Hlave lived in Lake county since 1865: ama miner—both 

YS lead and placer; know the Wells and Mover placer. [ knew 
William Mover; knew the La Plata lode claim. A) shaft 

was sunk down to mineral in IS72—hard carbonate; knew the A. Y. 
It showed carbonate between lime and porphyry. First knew the 
Rock and Domein IS77: saw the dumps with carbonate ore on them, 
I knew Wood and Stevens. First knew the Crown Point and Pin- 
nacle in S77: Knew the 1860; knew William Mover. Ile mined 
in California guleh within the boundaries of the Wells and Mover 
placer, about tifty feet on each side of the center; worked in that 
part of the chum) tour or five years; talked to Mover about the 
claim on aceount of the contlict with the 1S60. Ile said Stevens 
would either buy it or deed it back. My understanding of the con- 
versation was Mr. Stevens was going to buy the placer as a placer 
claim. T asked him what he wanted with the bluff that the 1860 
wason. Moyer said it is Mr. Stevens’ plan to take up this ground; 
the timber on the ground is valuable, and then it is expected there is 
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mineral under it: talked with Stevens when I sold him the 1860 lode, 
early in 1878, in regard to the placer: said he was anxious to get a 
good title to the property, and wanted no conflicts afterwards. I 
think he spoke about it being underlaid with mineral, but I don’t 
recollect positively about this. I know that he said he was going to 
buy the ground or had bought it. The 1860 was partly on the Wells 
and Moyer and paitly on the Mover. which joms the Wells and 
Mover on the north. Iam the same Barnard whose name appears 
In the location certificate of the Wells and Moyer placer. 


Cross-examination by Mr. Wo.corr: 


I think the 1860 was a gold lode. It belonged to Captain 
ony Brees, and when he died it came in my possession as admin- 
istrator. I never saw any mineral of any kind in it. I seld 
it for fifty dollars; was never underground in the La Plata or the 
Rock or the Dome. The only other mines, except the A. Y., Rock, 
and Dome, that I knew of around there were the 5.20 and the 7.30, 
Which were gold Jodes, vertical veins. | formed my idea that the 
vein dipped to the east from the working on the La Plata where 
they struck the mineral four or five feet in depth, and again where 
they struck it 12 or 14 feet in depth. IT think it dipped east; the 
Pennsylvania also dips east; the Pennsylvania and the La Plata 
may be upon the same vein: it may be the same lode from Lead- 
ville to the top of Mosquito Range. 


I. I. Evans, a witness produced, examined, and sworn on the 
part of the defendants, gave testimony tending to show : 


Have lived in Leadville off and on since 1860; know Rock Hill 
and the Wells and Mover location; don’t know of any placer ground 
on top of Rock Hill. Placer diggings are what we call gravel mingled 
with gold. There isno wash om Rock Phill [ worked the placer in 
the gulch here (indicating) about 40 or 50 feet wide, what we call 
the pay streak, the wash was wider ; we put in cribs and never 
worked it over SO to 100 feet. First met Stevers in 1877; had very 
frequent talks about the line of outcrop of the vein being on the 
lron, the Bull’s Eve, the Lime, Stone, Rock, and Dome, I believe, was 
the last; the Tron Mining Company's locations follow the line of 

outcrop from the Lron mine south to the Dome and Rock. 
1000 TL think the conversation occurred in the month of Septem- 

ber, IST7. We were talking about the whole of that string 
of claims. We were talking about the bovs who were locating to 
the east of the apex, and I told him T wouldn't loeate to the east of 
those mines, as P believed he would eventually drive me out, and he 
said: “ Yes, Mr. Evans, | will drive all those people out who loeate 
cast of me, for T have got the apex across California gulch to the hill 
on the south side of California guleh, between that and Ore.” He 
Was then talking about the iron mine north of the Wells and Mover 
placer, situated on Tron Till. T have been in that mine. Stevens 
Claimed that the locations mentioned were on the outerop of the 
same vein and ineluded the Rock and Dome. Rock Hillis south of 
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California gulch and Tron Till north; worked some on the vein 
that is now known as the Rock mine in 1861. The workings at that 
time were a tunnel 75 feet in a mass of brown carbonates and black 
iron. | was in the workings of the Rock in IS77 and S78. They 
had no particular walls at that time. We had a public meeting at 
the time the surveyors of the Atchison, Topeka and Santa Fe road 
came to Leadville, in the latter part of September or early In IS7S. 
A banquet was given to the first engineers surveying a road there. 
Mr. Stevens illustrated the geology then as he always did in his 
talk with me, that this strata or laver of ore followed the lime in a 
bed. 

(). Tell the jury what he said as to its pervading character, how 
much of the country it followed, and how far it extended, in his 
Opinion ? 


Objected to by plaintiffs counsel because Mr. Stevens’ opinion 
would have no effect upon the fact. 


The Courr: You can never prove the thing in any other way. 


10] To which ruling of the court the plaintiff, by its counsel, 
then and there duly excepted. 


A. Well, he delivered a sort of lecture upon the facts as they had 
then developed themselves. Tle said the vein ran from the north to 
the south and dipped to the cast; that he had the apex of it and the 
outcrop and could follow it under this ground, showing Immense 
bodies of oreand the richness of that country. [lis deseriptions ex- 
tended on the outerop from Stray Torse to beyond California gulch. 
He said in lus address that it underlad the whole country from 
Leadville to the Mosquito Range, about five miles in a direct line. 
His developments at that time hadnt gone to any very great extent. 
There were no clays that [know of on the placer in the spring of 
IS7S. 


(‘ross-examination : 


When the public meeting was held which | have referred to, the 
only development Mr. Stevens had on the Rock was a tunnel run 
south 150 feet: amo not certain where this tunnel was, but think it 
was on the Rock. There was another tunnel, either on the Roek or 
Dome, run SO to 100 feet. There were slight workings above on the 
hill, | think, sitaply the starting of a shaft. The lron mine is over 
three thousand feet away > it hada number of cuts between the Iron 
and the Bulls Eye. The shatt they were working was between 20 
and 30 feet deep. ‘Those were practically all the developments Mr. 
Stevens had on the property at that time, in the spring of IS7S. 
There were no other developments that | recolleet. It was on these 
developments Mr. Stevens based his opinion that there was a vein 

running from three to six miles, and that he controlled the 
10200 apex of it on his locations: am familiar with Frver Till, 
further tothe east. The mineson that hill are upon another 
dip of the same ven and upon a lower contact. There was great 
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diversity of opinion at the time of the public meeting as to where 
the veins were. It was only a matter of opinion with anybody. 

(Q). If Mr. Stevens was right in his suggestion and here was the 
apex on the Rock and Dome and he had the vein it would take in 
all these workings, would it not, (indicating workings on the ter- 
ritory in dispute) ? 


Objected to by defendant's counsel because wholly immaterial ; 
which objection Wats sUstatned by the court; to which ruling of the 
court the plamtil, by its counsel, then and there duly excepted. 


A. It was not a geological lecture Mr. Stevens was delivering, but 
It was his opinion, based upon what he saw there. Tle said the dip 
would go into Mosquito Range. T should judge the speech was 
made because the railroad men were there for the purpose of showing 
there was suflicient ore in the country to warrant them in building 
il railroad. 


Annie J. Geroenenn, being sworn, testified that she was a stenog- 
rapher and took the hotes of the testimony af . (", mildwin in the 
former trial of this cause: that she correetly transeribed said testi- 
mony and gave — to Mr. Thomas; the copy so made and delivered 
was full and complete. 


103 CoS. Thomas, being sworn, testified that he condensed the 

testimony of said) Baldwin from Interrogative to narrative 
form for purposes of brevity, and then submitted same to opposite 
counsel, who approved it. The bill was then signed and the cause 
went to the Supreme Court. 


Defendant's counsel here offered to read the testimony of (. (", 
Baldwin, now dead, given at the former trial, as contained in the 
printed bill of exceptions, 


Objected to by plaititl's counsel for the reason that the testimony 
has been changed from question and answer to narrative form; 
which objection was overruled by the court: to which ruling of the 
court the plaintifl, by its counsel, then and there duly excepted. 


Testimony of C. ©. Baldwin. 


fam oa civil and mining engineer, and have been since 1872; 
have lived in’ Leadville and practiced my profession there seven 
vears and a half: known William IL. Stevens since the spring of 
IS77: know Mr. L. Z. Leiter: became acquainted with him when 
he bought into the property in the fall of IS77. [know Thomas 8. 
Wells and William Mover: have known Crown Point and Pinnacle 
since the summer of IS77; know the Oro La Plata: it is the oldest 

location on Rock Phill In the tall of IST7 and carly in 1S7S 
104  T made surveys that were intended for patent on the Pin- 
nacle lode; examined last Sunday, the 16th of the present 
month (November, 1884), the Crown Point and the apex; also 
made an examination for the purpose of determining Pinnacle 
S—tw 
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claims for the purpose of determining dip of the lode. T found, in 
the extreme westerly workings of the Crown Point, where it is indi- 
cated by this drift here, evidences of an outeropping lode. At both 
these points drifts -have been run in the wash. A little east of the 
point here are evidences of a foot wall, which I would) consider in 
place, and also the hanging wall in porphyry in’ place. Then, in 
passing down in this direction, easterly, the foot wall and contact 
could be seen and readily shown, as in this map. It was a contin- 
uous vein from the westerly extension of the Pinnacle workings 
from the east shaft number one, called here the Crown Point shaft, 
and then went down the working shaft and made examinations 
through the different levels, from the extreme west to the eastern 
part, finding ina good many places a contact showing porphyry 
above and lime below, and in some places the drift was in lime, with 
mineral contact and the vein above,on account of its dip. Tnoticed 
in all the workings a dip in an casterly direction, amounting to 
from 15to 1S degrees from the horizontal. The mineral deposit was 
continuous, with the exeeption of a few places, where the develop- 
ment had gone through the lime. [have been familiar with the I. 
DD. ever since 1S77. | was informed by Mr. Stevens that they were 
intending to let the Wells and Mover placer men in this viemity 
geo a patent on the ground which lay to the south of the Rock and 
Dome and deed to them—get a patent in their own name, which was 
afterwards done. In conversation from time to time with Stevens 
he had the idea—— 
Mr. Wotcorr: We object to Mr. Stevens’ idea. 

105 The Courr: I think he can state it, 

To which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 


That the lode exposed along the line of lode claims extended in 
the east direction on the dip, and that by taking up = placer claims 
on the outside they could keep parties from getting patents on them 
and keep parties from sinking further down on the dip and save trou- 
ble that way by getting title to the surface ground, and it was also for 
the timber that lay on the claims; but it was for the purpose of 
protecting the title to the lode claims; there were no placer improve- 
ments; there was a shaft sunk just west of the Crown Point—two 
shafts; it Was on the Summit lode; the westerly shaft, which was 
the discovery shaft on the Summit lode, was sunk — like 15 or 20 
feet deep and had) struck —I1S77 ; it was owned, I think, by a man 
named Cal. Donaldson; [Twas one of the owners: the Gnesen was 
owned by MeDonald. T went down the discovery shaft of the Gnesen, 
which is located in here, or at the time I made the survey; that was 
in IS77; the developments of the Gnesen showed crevices of por- 
phyry ; the depth of the shaft, | think, was about forty fect: it Was 
not sunk to contact. [haven't examined it since it was sunk to 
contact; have not made an examination of the La Plata since 1877 ; 
I did then. The discovery shaft of the La Plata was then located 
at this point, at a strip about fifty feet wide, and disclosed 
mineral in rock in place at the side of the discovery shaft. 1 
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think there had been a little winze made by the prospectors in 
S77. | knew at that time of a claim called the Summit; that 
is at the west end of the Crown Point and Pinnacle; that is 

the ground now comprised in the Wells and Moyer; it was 
106 = located by Mr. Wood and Stevens. It was located in’ 1877. 

I made a survey, including the Gnesen, and I also made a 
survey of a portion of this placer, which would be about the west 
half or west third extending in this direction (indicating). I think 
that was in the fall of IS77 or early in IS7S. It was made for Ste- 
vens and Leiter. It was then known as the Wells and Moyer placer. 
The Wells and Moyer placer claim was on what was known as 
Kureka guich, indicated here by that boundary, and along California 
guleh, near its mouth. When it was surveyed it was called the Ste- 
vens and Leiter placer. [| was employed at that time by Messrs, 
Stevens and Leiter to make several surveys for placer claiins—one 
on the north side of Iron. 1T couldi’t say whether it was iron in 
place or not. 


On cross-examination this witness states: 


I didn’t trace this vein continuously, sir, all the way frem this 
little piece of outcrop near the west end of the Crown Point down 
through these workings. There was a little gap here and there, 
caused by the workings not connecting on the vein. So far as I am 
able to judge from the present developments, | think it Is contin- 
uous. These irregularities are characteristic of a contact vein in 
that district. I have had considerable experience with that contact 
vein and almost many miles of working on it. I know where the 
Rock and Dome claims lie. IT am somewhat familiar with these 
Claims. I have seen the outcrop of the Rock and Dome claims in 
some of the workings. [ am somewhat familiar with the outerop on 
the Rock lode. The apex, which is represented on this map by a va 
line drawn here yesterday with a pencil by Mr. Page, I think that 

about correctly represents the line of apex and outcrop of 
107 ~—s the vein where it crosses the end line of the Rock and then 

leaves the side line and passes onto the Dome. There isa 
pretty large outcrop at the Rock lode, an unusually well defined 
outcrop. ‘There isa good deal of broken rock; it might — called 
unoutcrop; itisan outcrop at several points. I know these workings 
along this outerop. If | were to produce the northerly end line of 
the Rock claim indetinitely forward and downward, and also to 
rroduce another line across the Rock claim parallel with that end 
ine indefinitely forward and downward and crossing the claim at 
a point where the apex leaves the Rock claim and passes onto the 
Dome, and from the Dome to the Rock, it will, in my opinion, in- 
clude this part of the vein in dispute in this case. If I should 
produce forward and downward the westerly end line of the Crown 
Point claim and then produce forward and downward another line 
drawn to the point where the apex as shown in this map passes over 
from the Crown Point claim, that would not include any portion of 
the downward portion or dip of the vein in dispute. I was ac- 
quainted with the Wells and Moyer placer in 1877 and 1878. I 
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know of their working placers in Eureka guleh. [ did not know 
at that time of their purchasing a large number of placer claims 
around on the gulch and a portion of the side hill, covering nearly 
the whole portion of this patented claim. [think that in 1877 and 
1878—the latter part of 1IS77—the ground embraced in the westerly 
portion of the Wells and Mover claim was vacant ground. A por- 
tion of it not owned by Wells and Moyer—the westerly portion of 
what is now known as the Wells and Moyer placer—was va- 
‘vant ground. | have been frequently over that ground mak- 

ing surveys and making maps of that territory, and I 
108) never found any description of the Wells and Mover 

placer at that time that covered that territory. — If 
this portion was located and owned by the Wells and Moyer 
placer in 1S77, it was very late in IS77. | think it was in 1878, for 
the consultation occurred early in 1578. Yes, sir, on this north- 
easterly portion of the placer diggings there have been considerable 
diggings from Eureka and California‘gulches which are within the 
boundaries of this placer claim. There have been many placer 
claims possession titles there which existed since 1860, and a portion 
of these claims along Eureka and California gulches are included 
in this Wells and Moyer placer now. Wells and Mover were not 
actually carrying on quite extensive placer mining when they ap- 
plied for this patent. They had gone to expense in bringing what 
is called the lowa gulch ditch to get water on that property on this 
placer. They were carrying on placer mining there with the water 
that was in this ditch, which they brought in at and before the time 
they applied for the patent. 


Qn redireet examination the witness states: 


The proportion—that is, the amount of actual placer ground on the 
Wells and Mover placer compared with the entire Wells and Mover 
placer—approximately would not be over five per cent. of the area ; 
from five to ten per cent. 


Hiexny D. Bares, a witness produced, sworn, and examined on the 
part of the defendants, testified as follows: 


1a Lived in Lake county from the spring of IS77 until 1SS6. 

lamaccivil and mining engineer; first knew William II. 
Stevens in the spring of 1877; knew Wells and Mover first in the 
summer of IS77; became acquainted with the workings on the 
group of claims, now Known as the Tron Mining Company’s claims, 
that vear, commencing at the Iron mine and extending around on 
Rock Hill, including the Dome and Pinnacle, by making surveys 
on that hill for Stevens and Leiter. Up till the spring of 1878 on 
the Dome mine there were two shafts sunk to the vein with a drift 
connecting them. In the Rock mine there wasa tunnel driven with 
considerable development either side of it; T can’t remember now 
how much; know the Pinnacle. There was a shaft sunk to the 
vein. On the Stone there was a shaft with some development in the 
bottom which disclosed the vein, and there was some development 
on the 76; that isall l remember. The vein was disclosed in those 
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several workings; had a hanging wall porphyry and a foot wall 
of lime. The dip was to the east and the strike was in a north- 
erly direction. Each one of the claims located by Stevens and 
Leiter disclosed ore and disclosed a vein. The development wasn’t 
very extensive, however, at that time. It was my opinion then 
that they were all on the same vein, based upon the developments 
then made. Those developments covered the strike of a vein some 
¢ of a mile, as | remember it, commencing with the Iron mine on 
the north and ending with the Dome mine on the south; have 
heard Stevens, prior to the summer of 1878, make statements con- 
cerning the vein on Roek Thill | heard him state that it was 
his opinion that there was no doubt of its all being one con- 
tinuous vein, and that it underlaid the whole country from that out- 

crop until the next break in the limestone to the east, and 
110 = that it was his opinion that these ore bodies ran to great 

depth in the mountain. Ile was speaking of the ore bodies 
on Rock Hill as well as the others. He called it a contact vein. A 
contact vein is a vein lving between rocks of different formations. I 
surveyed the whole of the Wells and Mover placer in February or 
early in| March, 1878, at the request of William H. Stevens, whose 
gent paid me. His agent at that time was Mr. William Borden. 
Stevens marked out, on a map in lead pencil, the ground which he 
Wished me to take in by this survey. The marking was done in 
Leadville, on a map of the Iron mining claim as then located. Mr. 
Stevens took the map and marked out the ground he wished me to 
take in in making the survey. He told me to make the survey and 
follow the lines as nearly as possible, and to leave out such claims 
as were owned by other people and where they were bona fide claims. 
A portion of the Wells and Mover placer along California guleh 
Was the only ground which actually had placer working on it at 
that time. Stevens gave reasons for taking up the ground as fol- 
lows: He stated he thought this vein ran under that ground, and 
that he thought if he had the surface rights to this ground he could 
prevent litigation by keeping outsiders off it. William Mover and 
auother man named Stone helped me to make the survey, with one | 
or two others, whose names I don’t recollect. | began the survey on 
the north side of California gulch, following generally the direction 
of the guleh up to above the town of Oro, crossed the gulch and 
down a fittle way and then up the hill. When I came to the point 
where we started up the hill Mr. Mover wanted to know why T was 
going in that direction. I told him = those were my instrue- 

tions, and he said he didn’t understand it that way by Mr. 
111 = Stevens. 

The plaintiff, by its counsel, here objects to admissions of Moyer 
unless knowledge is brought home to Mr. Stevens or unless the ad- 
missions were made in Mr. Stevens’ presence. 

The Courr: Under such circumstances the admissions of the prin- 
cipal and the agents are all in. 

Mr. Woicotr: The agents, without the knowledge of the princi- 
pal ? 
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The Counr: Yes, sir; if done at the time the work was going on— 
statements. 


To which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 

Mover said he didi’t understand that that part of the ground was 
to be taken in by a survey, and [ told him they were my instruc- 
tions and T had to make the survey as I was told to make it. I 
explained to him that [ didn’t understand it any other way, and 
went on with the survey. Tle assisted me with a large part of the 
work. When he said he didn’t understand the survey was to take 
in certain ground he referred to the upper part of the bill, away 
from the gulch to the south. [surveyed the claim first into two 
tracts—that is, two claims—under Mr. Borden’s directions. Tle was 
Mr. Stevens’ agent at that time, and Stevens’ and Leiter’s attorney. 
He gave as a reason for surveying it into two claims, first, because 
the whole ground together would be more than 160 acres, and that 
160 acres was the limit which could be taken up in one claim, and 
by making two claims the whole of the ground could be located. 
The two locations were immediately consolidated into one claim by 

metesand bounds. What I] mean is this: The two location cer- 
112 tificates were put on record at once and then deeds were given 
by the locators to Wells and Mover, and then the amended 
location certificate was made consolidating the two claims into one 
claim. IT heard Mr. Stevens deliver a public lecture upon the geol- 
ogy of that district. [have heard him speak before quite a number 
of people on this mining district at least once prior to the sumuner 
of IS7S. He gavea dinner party one night to quite a large number 
of gentlemen in Leadville, and in his office where the party was he 
hada blackboard and le discussed the formation there and illus- 
trated his theory as to the formation on the blackboard ; made some 
considerable talk about it, and some of the other gentlemen also 
made some remarks about it. [is sketches included all territory 
between Leadville and the top of the range, and quite a leng dis- 
tanee north and south; he didn’t mark the claims down, but re- 
marked that his drawings were intended to represent the forma- 
tion—the veological make-up of the country. [t included the show- 
ing of a vem. Tle claimed that these veins ran north and south 
through that country and dipped to the east, and that they would 
be found and had been found at the different breaks of the lime- 
stone, and that when they were opened up they would prove to be 
of great extent and Leadville would be one of the greatest, if not 
the greatest, mining district in the country. The talk and illus- 
tration included Roek Till and all of the territory in that section, 
together with that portion covered by the Wells and Moyer placer. 
Cross-examination : 
Received my education at Michigan; first experience in mining 
was at Leadville. The dinner party I have mentioned was 
113) = in the winter of 1877 and 1878; it was not exactly a public 
meeting ; It Was a private dinner party and the people there 
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were his guests. I was an invited guest there and I heard him 
make the statement that he thought these lodes underlaid the whole 
ground as far as Mosquito Range, and that he based his opinion 
upon developments in the Rock, the Dome, the Stone on Rock Hill, 
and others upon Tron Hill, but not upon those alone. He also 
spoke of the developments on Carbonate Tfill and some develop- 
ments further to the east. I was not familiar enough with mining 
business at that time to have much of an opinion myself in regard 
to those things, but I believed in Mr. Steven’s theory, that they un- 
derlaid the whole country. IT had nothing to base it on except the 
slight developments there on Rock Hill and others here:and there 
(indicating). I couldn't say from the developments how far it went, 
but I was of opinion that it dipped in the way it started in. [ in- 
ferred that it went as far as the next break in the limestone, but I 
couldn't tell how far east that would be. There were no develop- 
ments to show that it was or was not near there. Nobody could say 
how far the vein went. The developments at that time were two 
shafts on the Dome, which went through porphyry and wash forty 
to sixtv feet deep and a drift from one shaft to the other, as shown on 
plaintiff's map. I think shafts were about 50 feet apart; they 
showed the dip; there were no other workings on the Dome. On 
the Stone there was a shaft with 50 or 40 feet of drifts from the 
bottom showing the vein. If I recollect right, the shaft on the Pin- 
nacie was sunk a little over a hundred feet, but there were no drifts 
from that; there was a tunnel on the 76 which lies underthe Rock, 
but Idon’t think anybody could judge from the developments 
114. onthe 76 of the dip of the vein, because the workings were be- 
low the vein. It wasupon these developments that Mr. Stevens 
and myself formed our opinions. The apex of that vein runs about 
down here (indicating through Rock and Dome onto Stone). Stevens 
stated to me that if he could take up this ground here (indicating the 
placer) he could save litigation and conflict arising from the claims of 
people who would take surface ground along there and sink down to 
the vein of which he had the apex ; that was also my opinion. There 
were at that time a number of surface claims taken up east of the 
apex, and they were continuously taken from that time on. From 
the time IT went to Leadville up to the time this Wells and Moyer 
placer was taken up nobody had filed lode claims along there. 


AL. HaAtriaway, a witness produced, sworn, and examined on the 
part of the defendants, gave testimony tending to show: 


ITave lived in Colorado some 14 vears—Park, Lake, and Chaffee 
counties; lived in Lake county continuously from 1878 till 1883 ; 
was in California guleh in 1877 to look after some work being done 
by my partners on Rock Mill, situated near or adjoining the 76 lode, 
ona claim, | think, called the Clara; at that time examined lode 
claims in vieinitv—the La Plata, William Reddick, the Dome and 
Rock, locations which had just been started. A large amount of 
low-grade iron ore was disclosed on the Rock in an open cut or 
tunnel. Thev were taking ore out of the shaft of the William Red- 
dick. The ore in the Rock and Dome and that on the Reddick 


O64 THE IRON SILVER MINING CO. Vs. 


seemed to be identical, except that perhaps the Reddick 
115 had more lead in it. The first | knew of the Crown Point 

and Pinnacle | was over there with Mr. Meyer, who was 
working there; he had just started in. I think it was in 1878, 
along in the spring. I saw the workings. ‘There were one or two 
shafts there. They were sinking a shaft. I don’t remember seeing 
any ore on the dumps; have met Mr. William TH. Stevens; knew 
him in Park county; met him in 1877, on my visit to California 
eulch. Twas very anxious to talk with him. Tle was the only 
man, we supposed, over there in Park county that knew anything 
about the country over there—he and Mr. Wood; they had located 
it. [asked him about some ground there. [asked him, as I was 
not a miner at all, about information as to how to -prospect, «c., 
and he gave me a general idea how the limestone and porphyry 
formed, what his theory was, and how the mineral laid between it, 
and what he had got staked out through that country and how ex- 
tensive it would be. Tle said he thought it would be found over in 
the next gulch, which is lowa gulch. Ile said it could be followed 
through on that contact clear to the South Park. He said, inferring 
from the formation, if it laid flat it would be very large bodies. He 
was moving his hand up and down straight across Tron Hill, where 
he had started some workings there, and there was some work being 
started on the Smuggler: and he was telling me how he and Mr. 
Wood had located their claims clear through there, and showed me 
— they were, in a general way, following the formation and giving 
me an idea how they prospected; and he said then that it underlaid 
this whole country off to the cast of there. 


(‘ross-examination: 


I think the conversation with Stevens was in Mav or June, 

11600 1S77.) sT have heard Stevens express himself after Leadville 

opened that the whole country running from Summit county 

across Mount Bross and Mount Lincoln and over across Mosquito 

Pass and the whole belt down through California guleh was under- 
laid by a vast deposit of mineral. 

(Q). When vou saw these developments that vou have deseribed, 
in 1877, | will ask vou whether it could be possible for Mr. Stevens 
to have known that Rock Pll was underlaid by a lode or mineral 
body ? 


Objected to by defendants’ counsel. 


Mr. Wotcorr: The testimony turns upon knowledge; the case 


turns upon knowledge. Now, if T can show a person couid know a_ 


thing or could not know it—not that he can testify to himself that 
he knows or does not: know, but anvthing which would be compe- 
tent to prove or show that a man could not physically have known 
that it could be but a surmise, that he couldn't have knowledge— 
would — be competent in his own behalf to support his own testi- 
mony that he didn't know? 


The Courr: The question is not a proper one. 


' 
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To which ruling of the court the plaintiff, by his counsel, then 
and there duly excepted. 


At the time of our talk Stevens seemed to be quite satisfied with 
what he had got there. He thought they had laid it out just right, 
so as to cover the outcrop. He told me that he had the outerop, 
and showed me what he had. At different points it opened up a 
continuous vein and he claimed it took the whole thing in. 


117 NELSON HALLocK,a witness produced, sworn, and examined 
on the part of the defendants, gave testimony tending to 
show: 


Have lived in Colorado nearly 26 years. 1 was in’ Lake county 
pretty much all the time from the summer of 1874 until 1883. | 
was cutting lumber. | took a contract from Stevens and Wood for 
cutting lumber for the flumes and ditches, and soon. 1 was mining 
there from 1S77 on. I first knew of the Rock and Dome in 1875. 
There were only small workings on the claims at that time. I saw 
only the Rock, and probably the Dome. He had little holes dug 
there, and he showed me some galena he had got out of the devel- 
opments. It was only a small hole. In the summer of 1876 the 
commenced working in the Rock and Dome, taking out ore, which 
they shipped to St. Louis, | believe. The ore was found between 
porphyry and lime. The developments were not suflicient to show 
the lime continuously. The general dip of the mineral was to the 
‘ast, varving from 15 to 20 degress. They worked a good many 
men on the Rock in 1877. [Twas underground in the La Plata in 
the fall of 1877 or 1878. There was a tunnel started in from near 
the gulch, perhaps a hundred feet, crossing the vein. It showed the 
vein dipping slightly towards the east, the same as in the Rock. I 
first knew the Crown Point and Pinnacle in 1877. I went up there 
with Mr. Tam. They were sinking a shaft and were down some 60 
or 70 feet, but not through the porphyry. TL afterwards was an owner 
inthe claims. I examined with reference to purchasing, in December, 
1879, I think it was. There was a shaft then 10S or 110 feet deep 
and some drifts at the bottom. They got down to contact and ran 
a drift off to the east a little way, and I believe there was a drift run 

from the Dome that connected with it. 1 know I went down 
118 the shaft in the Pinnacle and through the workings of the 

Rock and Dome, | think, some time in December, 1878 ; have 
no interest in any of these properties now ; had several conversations 
with Mr. Stevens. One I remember particularly atthe Rock and Dome 
in June or July, 1877. Mr. Stevens was talking and explaining 
to me what a big thing he had there, and was showing to me the 
ground they had located up north towards the Iron mine; you can 
see pretty nearly there from the Dome. Ife told me they had all 
that ground located, and that they had the outcrop. I suppose it 
Wus six or eight thousand feet, the space of five or six claims, run- 
ning 1,500 feet to the claim. He said they had the outcrop from 
the Iron onto the Rock and Dome, and had the same kind of ore 
they had on the Rock and Dome. Ile said: “ We have the same 
U—OG0 
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contact and the same vein over there and along this hill here on 
the Rock and Dome;” that the general dip of the vein was to the 
east, but that he had located the outerop and wotld hold the vein 
as far cast as it went. Later, in the fall of 1877, I talked with Ste- 
vens about the expediency of locating placer claims up_ there. 
Stevens said he wanted to locate some ground up on Rock Hill, and 
he mentioned between Oro and the Rock and Dome. Mr. Wood 
objected. Tle said: “I don’t believe in taking up placer claims 
where no water can be got on the hills.” Ile said: “There is no 
water to wash, and IT don’t believe we can hold the ground for placer 
claims.” Stevens referred him to Leadville and the Thomas Starr 
placer and the Oro placer, and Weod said: “ That ts all right, be- 
cause we have got a ditch there; because we can wash gravel there ; 


if there is any pay we can wash it.” Mr. Wood objected to taking » 


anything on the hill, and he said he wouldn't be a partner in taking 

up placer claims on the hill where there is no water. [I don’t 

119 know exactly what Stevens said, but [ know he advocated 
the thing. 

Q. Wirat did he say in regard to questions of economy in taking 
up the ground ” 


Objected to by plaintiffs counsel on the ground of immateriality 
and irrelevaney ; which objection was overruled by the court; to 
which ruling of the court the plaintiff, by its counsel, then and there 
duly excepted. 

He said there was some valuable ground on Roek Hill and he 
wanted to locate it; that if it were located as a placer it could be 
done at a good deal less expense than by locating it in lode claims. 
He said the necessary work would have to be done on each lode 
claim—that is, tive hundred dollars’ worth of work in order to get a 
patent on it. Ife said we can use the gulch where it has been 
worked, and T remember he mentioned Eureka guleh and the work- 
ings there, to obtain the placer patent. Ie said he could take a 
larger quantity of ground with a good deal less expense than go at 
it and locate it as lode claims. [I know Moyer and Wells; thev 
were working In Eureka gulch in the fore part of the summer of 
1878. | had conversation with Stevensin March, IS7S; I was run- 
hing my mill and getting my timber at the head of Georgia gulch, 
and these placer claims take in part of the timber up there. 1 was 
talking to him one day about the timber; I said: If you are locating 
miles of country as placer ground, it is going to cut me off from 
getting the timber, and he said: You only want saw-timber, and J 
told him that was all IT was interested in, and I said: I ean’t fur- 
nish you folks with lumber without getting some timber and he 

said: You can go ahead and cut what timber you want up 
120s there and say nothing about it; that was at the head of 

Georgia guleh. [ told him that I didn’t know but what I 
would have to adverse him if he was going to claim the whole 
country; [had to have some timber, and that was the only visible 
place | had to get timber from, and he said I could take all the saw- 
timber T wanted. 


ds 
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Cross-examination by Mr. Wotcorrt : 


Didn't work on the Pinnacle prior to January, 1880. Mr. Stevens 
claimed he had the top or outcrop of that vein which underlaid this 
country. Mr. Stevens, when talking about it being cheaper to locate 
ground as placer than lodes, said that they ought to locate it because 
it was cheaper as placer; that he had the top, apex, or outerop of the 
vein, and was entitled to the whole country anyway, and that they 
would hold their vein to the east. The tunnel on the Rock in 1877 
Was run in near the outcrop. The outcrop was a little further west 
than that. There was 2S feet of ore exposed in that tunnel. On 
the Dome above there, there were two shafts. They were not far 
from the center of the claim ; they showed ore in both places. Late 
in the fall of 1877 they hadn’t struck ore in the Pinnacle. 1 don’t 
know that there were any other developments there at that time. I 
wasn’t interested in the hill at all; was simply looking around. I 
looked over the hill pretty thoroughly. I wasn’t able to tell from 
the developments i saw there at that time anything about the ex- 
tent or character of that vein. I don’t pretend to be a geologist. I 
afterwards expended a large amount of money—some fourteen thou- 

sand dollars—trying to find ore in this same Pinnacle claim. 
121 ~=—I never found it in paying quantities. It was after Mr. Ste- 

yens told me that he had the top, apex, or outcrop of the vein 
that I bought in the Pinnacle lode and spent some fourteen thou- 
sand dollars trying to find ore. J had an understanding with Mr. 
Stevens that the Pinnacle and Crown Point should be exempt, and 
that he didn’t claim them at all. 

Redirect examination : 

I found the contact between lime and porphyry and some min- 
eral. It was vein matter, but not sufficiently rich. I didn’t go deep 
enough. Had I gone six inches deeper in some places I should 
have found the mineral. I had the understanding with Stevens in 
1878, just before | purchased it. I saw him and asked him if he had 
any claim to it, and he said it wasn’t included within the placer 
patent, and he had no claim to it at all. 


Defendants’ counsel offer in evidence a certified copy of the loca- 
tion certificate of the Moyer lode, dated December ‘, 1867, signed 
William Mover, J. Mover, and Michael Norris. 


Mr. Wotcott: At the time the testimony was admitted by the 
court to show other developments of mineral about this property it 
Was admitted,as we understood it—and I think we are not mistaken— 
upon the assurance of counsel for the other side, that this testimony 
was to connect these workings with the vein or lode under which 
the defendants claim possession of this property. No such connec- 

tion has been shown from the outset. 
122 This offer of a location certificate of the Moyer lode, which, 
as your honor may remember, is in the extreme northeastern 
corner of this property, between Eureka and California gulch, and 
which has and can have no possible bearing upon the defendants’ 
claim or rights under the issues in this suit. 
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The Court: I think it is admissible, whether it be the same lode 
or another. 

Mr. Wo.icorr: Without it being connected in any way with the 
other workings ? 

The Court: Yes, sir. 

Mr. Wotcorr: Iwillask your honor, upon what theory ? Whether 
it was a known lode ? 

The Court: To show the character of the ground, whether it was 
placer ground or ground in which parties might expect to find lodes, 

Mr. Woncorr: There is a further objection—that it has never 
been shown that any of this Moyer lode was within the placer, and it 
has been shown that, like all the others, it was long since abandoned, 
and | think more than one witness in fact stated that it had long 
since been abandoned. 


But the court overruled the said objection; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


Mr. Owens: It has not been proved there was any development 
work upon the Moyer lode within the placer; simply that the claim 
extended across the extreme northeastern corner of the placer. As I 

understand Judge Brewer’s ruling in the case of the United 
123 = States against The Tron Silver Mining Company, the mere 

location of claims cuts no figure. There must be the devel- 
opment of a lode. This development of a lode has not been shown 
by one single witness. They don’t show there was any mineral 
whatever within the boundaries of the placer demonstrating that a 
lode existed within the boundaries of the placer, although the claim 
did to a certain extent lap over it. 

The Court: The ground was immediately contiguous to the 
claim, and it is admissible as well as though it had been upon the 
claim. 


To which ruling of the court the plaintiff, by its counsel, then 
and there duly excepted. 


Defendants’ counsel offer in evidence the location certificate of 
the Thomas Francis Meagher lode, signed by George Hays and 
Michael Norris, dated the 7th day of June, 1875. 

Objected to by plaintiff’s counsel for the reasons above given, 
which objection was overruled by the court; to which ruling of the 
court the plaintiff, by its counsel, then and there duly excepted. 


Defendants’ counsel offer in evidence amended location certificate 
of the Pennsylvania lode, dated the 17th day of June, 1878. 


Objected to by plaintiff's counsel for the same reasons as above, 
and because the claim lies entirely without the placer. 

Which objection was overruled by the court; to which ruling the 
plaintiff, by its counsel, then and there duly excepted. 

Also a certified copy of the location certificate of the Wil- 

124 ~~ diam Reddick, dated the 11th day of August, 1877. 
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Ubjected to by plaintiff’s counsel because it lies entirely outside 
of the placer + for the reasons above stated; which objection was 
overruled by the court; to which ruling of the court the plaintiff, by 
its counsel, then and there duly excepted. 


Also the location certificate of the Summit lode, signed by Alvi- 
nus B. Wood, dated the 28th day of December, 1876. 


Mr. Wotcorr: All the testimony in the case up to this time shows, 
and one of the witnesses for the defendants stated, that lode had 
been abandoned because thev could find nothing but float. We 
further object for the reasons above stated. 


Which objections were overruled by the court; to which ruling 
the plaintiff, by its counsel, then and there duly excepted. 


Also the location certificate of the Nisi Prius lode, signed by 
George E. Pease and Stephen H. Pease, dated February 2nd, 1878. 


Objected to by plaintiff’s counsel because under agreement of 
parties it was distinctly stated that ore was not discovered in that 
property until long after the patent, and under an agreement with 
the applicants for patent of the placer they took a bond for a deed 
when they struck mineral, and for the reasons last stated. 


The Court: The parties were sinking a shaft for a lode and made 
a certificate; that is admissible; all that took place in respect to 
that ground is admissible; all that occurred by parties working 
there, ail that is admissible. 
Mr. Wotcorr: Subsequent to the issuance of the patent? 
125 The Court: Oh, no! while they were digging for mineral. 


To which ruling of the court the plaintiff, by its counsel, then 
and there excepted. 


Defendants’ counsel offer in evidence location certificate of the 
Gnesen lode, signed by McCreigh and Donath, dated June, 1877. 


Objected to by plaintiff’s counsel for the same reasons above set 
forth; which objection was overruled by the court; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


Also the location certificate of the Oro La Plata lode, dated the 
18th day of December, 1873, and the relocation certificate of the 
same lode, dated the 11th day of May, 1876. 


Objected to by plaintiff’s counsel for the same reasons above stated ; 
which objection was overruled by the court; to which ruling of the 
court the plaintiff, by its counsel, then and there duly excepted. 


Also a bond fora deed to E. B. Hepburn and M. J. MeNearny 
and Charles York, by Wells and Moyer, dated the 24th day of Sep- 
tember, 1878, of the Leadville lode, which was admitted without ob 
jection. 
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Also a warranty deed, signed by Calvin Donaldson, James Donald- 
son, Eliner Deutro, and Adolph Donath, forthe HL. D. lode. to Wil- 
liam II]. Stevensand Levi Z. Leiter, on shes 26th day of January, 1878 


Objected to by plaintiff's counsel; which objection was over- 
126 ruled by the court; to which ruling of the court the plaintiff, 
by its counsel, then and there duly excepted. 


Also a deed, dated the 14th day of October, 1878, from Ceorge 
Haves to Stevens and Leiter of the undivided | of the William Red- 
dick lode. 


Defendants’ counsel offer in evidence all the Crown Point and 
Pinnacle title papers, the patent to the claims being dated May 12th, 
ISS 4. 

Mr. Worcorr: If they claim under the Crown Point and Pinnacle 
title we have no objection in the world; that is competent; but 1 
understood at the commencement of this trial they disclaimed that 
title, but if they do claim under the title we have no objection to 
the introduction of these papers, and T apprehend it is competent 
for us to show or prove that this lode is not a lode to which the 
owners of the Crown Point and Pinnacle are entitled; they cannot 
disclaim and claim also; if they claim under those titles it is com- 
petent for us to show where the apex of this lode is. 

Mr. Thomas: We bave no claim under any apex at all. 

The Count: The vecan take that position if they wish to. 

Mr. Worcorr: Then we have no objection to the introduction of 
these papers if the vy claim under the Crown Point and Pinnaele title. 

Mr. Trromas: We offer a deed, dated the 2%th dav of April, 1S79, 
by Thomas S. Wellsan. William Moyer to George E. Pease, Stephen 
II. Pease, and Charles York to that ground known as the Leadville 

lode in the Wells and Mover placer. 
127 Also a deed from Thomas 8. Wells and William Mover, 
dated the 7th day of June, 1879, to Burdell and Witherell to 
a piece of ground in the Wells and Moyer placer, which is known as 
the Ganesen lode. 

Objected to by plaintiffs counsel for the reasons before stated ; 
Which objection was overruled by the court: to which ruling of the 
court the plamtifl, by his counsel, then and there excepted duly. 

Mr. Thomas: We offer a deed from the Tron Silver Mining Com- 
pany to the Nist Prius Consolidated Mining Company, dated on the 
Oth dav of October, ISS4, of the property that is in controversy in 
this case. 

Which deed was admitted without objection. 

Mr. Thomas: T think that is the defendants’ case, except we want 
to offer the naps and model in evidence. 

Which were admitted without objection. 

(Here rollow photographs marked pp. 128, 129, 150, 131, 152, 155, 
Lod, X }3-9.) 


156 And thereupon the defendants rested their Case, 


—_—_ 
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And thereupon the plaintiff, to further maintain the issues herein 
on its behalf, gave in evidence in rebuttal as follows—that is to say: 


Wittiam B. Pace, a witness recalled on the part of the plaintiff, 
gave evidence tending to show: 


I was examined on behalf of the defendants. The maps and 
model were made under my direction. That (indicating) represents 
the apex of the lode. [ have drawn the apex on the map to corre- 
spond with the model under your direction, Mr. Wolcott. I state 
this is a well-defined lode of ore in rock in place, having a top or 
apex. This is its top or apex (indicating southwest corner of Crown 
Point onto Rock and Dome). The dip of the lode is to the east. 

(). Is that or isn’t that practically at right angles with the side 
lines of the Rock and Dome lodes? 


Objected to by defendants’ counsel because immaterial to the issues 
presented to the jury; which objection was sustained by the court. 


Mr. Wotcorr: Tf vour henor please, the defendants, in their proof 
of their case at the outset, disclaimed in terms all claim under the 
top or apex of a lode. At the close of defendants’ case their counsel 
introduced the title papers of the Crown Point and Pinnacle lodes, 

showing, and for the purpose of enabling this jury to deter- 
IST) so mine, that they claim this ground in controversy by reason 
— their ownership of the Crown Point and Pinnacle lodes. 

The Court: They claim it as holding the Crown Point and Pin- 
nacle lode, but not the top of it. 

Mr. Wotcorr: If your honor please, by reason of their ownership 
of the Crown Point and Pinnacle lodes. Now, the law, as vour honor 
has laid it gown in a hundred mining suits, has been that one can- 
not follow a body of mineral outside of the vertical side lines unless 
the body of mineral leaves the side lines upon the dip of the lode, 
and unless it leaves it enclosed between material which makes it a 
vein within the meaning of the law, and I apprehend there is no 
question as to the law. If one had not the top or apex of a vein 
within the side lines of their claim, then they have no right to fel- 
low it into other ground upon its dip or apex ; their right to leave 
the territory depends, first, upon it being a lode; second, upon the 
ownership within their side lines of the top or apex. Our owner- 
ship of the Rock and Dome gives us this apex, but if we own it 
above & outside of the Crown Point and Pinnacle, our position is 
these people have no right to follow it outside of the side lines. 

The Court: The gentlemen can put in what evidence they may 
sec proper. T don’t know what position they are going to assume be- 
fore the Supreme Court or here, because all features of the case are 
in issue; there is no question about the top or apex of a lode; it is 
not a subject in issue between vou. 

Mr. Wortcotr: [don't know as I fully understand the Court. 

Can we not show those facts which would make it impossi- 
158. ble, or make it unlaw- for them to leave their vestiaal side 
lines; as, for instance, they haven't the top or apex of the 
lode or that it was not a lode. 
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The Court: That it is not a lode vou can show, but you don’t 
want anything about where the top and apex is or where it ends on 
its dip, and so on. 

Mr. Wotcorr: I am secking to show this by this witness—where 
it ends upon its dip. 

The Courr: I don’t think that is material. 

To which ruling of the court the plaintiff, by its counsel, then 
and there duly excepted. 

(2. Will you please mark upon that map the top or apex gener- 
ally to see if it is connected ? 

Objected to by defendants’ counsel for the reasons last above 
stated. 

Witness: [t is marked on that map. 

Mr. Weterr: | want the map to show the top or apex or out- 
crop. TL asked him to show it further over on the Rock and Dome. 

The Court: We don’t care about that. 

Mr. Woicorr: It has been testitied by other witnesses where it 
comes out on the Rock and Dome. 

The Court: We are not going to try the question whether it is 
there or not. 

To which ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 


130) Thomas S. Wetis, a witness produced, sworn, and exam- 
Ined on the part of the plaintiff, gave testimony tending to 

show: 
| reside now in Canon City; lived formerly at Leadville; was at 
one time an owner in the Wells and Mover placer. The early 
location of that placer goes back to 1860. T first went into California 
gulch in that vear, when the great rush occurred to the gold fields, 
and commenced placer mining there. After I had been there a 
month or two [ became interested in some washings located within 
the present boundaries of the Wells and Moyer placer, and have 
been working some portion of it every vear until the vear 1S7S, 
when [ sold to Messrs. Stevens and Leiter. In the year 1860 T be- 
came interested in two claims about there (indicating on map), and 
from that time on | commenced acquiring more and more interests 
until I finally acquired the ground which is known as the Wells 
and Mover placer. I didn’t become the original locator of the 
ground at that time, but beeame interested by purchase from the 
parties who had located it and who had already worked it out in a 
rough manner, leaving a great portion of the gold. My working in 
1860 was known as the third working from discovery in California 
gulch, and then it went along until some pay was found up here on 
the hillside on the south side of California gulch, and then I got 
some claims therealso. About that time I went to work and brought 
ina ditch from the Evans guleh coming around here (indicating 
on model parallel with the gulch and some 500 feet south of and dis- 
tant therefrom). That ditch is about 5} miles long. We built it 
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from the Evans gulch down to a little gulch below here (indicating 
Stone location). The ditch was built in 1863 or 1864. Three 
vears after that I built a ditch from lowa gulch, some four 

140) miles in length, until it comes to the top of the ridge here (in- 
dicating highest point of placer), and thence on down to here 
(indicating trom thenee in a northwesterly direction). The ditch was 
commenced in 1867 by myself and a man by the name of Iloover. 
Hoover had claims at the head of Georgia gulch, and it was to wash 
those as well as the claims ] owned that we built the ditch. I recog- 
nize the photograph shown by plaintiff and purporting to be taken 
from the head of Georgia gulch as correctly snowing that gulch 
looking west. 1] also recognize the model and the map as correctly 
showing the guleh. The photograph, marked “3,” of the defendants 
shows the gulch the whole length of the photograph. From the time 
I first went to California guleh T kept acquiring little pieces of 
ground, small strips on the side of the gulch, and all the ground 
around there was staked right up to Leadville. There were three 
classes of claims there. One was a gulch claim in the bed of the 
guleh, a side claim immediately opposite that running back 100 
fect, and then another class of claims called patch claims. The 
claims, until about 1866, were located in 100-foot patches. At that 
time our district laws were changed to encourage the location of 
claims DOO feet square, and | began to buy up and exchange other 
ground, and [ finally came into possession of different tracts around 
in here (indicating on Wells and Mover placer), and, after locating 
ground in Georgia guleh in company with Mr. Hoover in 1867, we 
built the lowa ditch. After that Mr. Mover and myself bought outa 
whole lotof claims there, a part of which they had worked out. Some of 
them were in Georgia gulch, and we cleaned up altogether, probably, 
a hundred claims. That was under the old law, before 1872. Those 
claims were afterwards consolidated into what is now known 

141 as the Wells and Mover placer. After working quite awhile 
in company with Mr. Moyer oceasionally parties would come 
around and talk of our selling. Some two vears prior to our selling 
to Mr. Stevens Mr. Mover asked me what | would take for my in- 
terest. We had different talks with Mr. Stevens, especially Moyer, 
in regard to the selling of the ground. I gave Moyer a price for 
which he was to sell my interest. [| had very little conversation 
with Mr. Stevens. Mr. Mover made the trade, except my seeing 
afterwards Mr. Stevens and giving my consent to the conditions of 
the trade, as LT understood it. Mr. Mover and I were probably to- 
gether at that time. We agreed to sell our ground there for a cer- 
tain consideration, but in view of our poor title there—that is, the 
manner by which we had taken it up and were holding it, he said 
he wouldn't take it unless we would perfect the title, which we 
agreed to do on condition that he would pay us a certain sum of 
money, and also pay the expenses of perfecting the title. These 
conditions were carried out. I was paid seventeen hundred dollars 
for my share. The ground is now, and was in 1878, covered by 
what is generally termed gravel, wash or drift, over its entire extent. 
The wash and gravel varies, the lower part next to the gulch being 
10—O60 


MN 


71 THE IRON SILVER MINING CO. YS. 


from five to six feet in depth, then increasing to twenty and getting 
as deep as a hundred feet and over in places as you go south from 
California guleh, As an observer, that ground in the spring of 1878 
(meaning the Wells and Moyer placer) was a gold placer. The his- 
tory of that Leadville claim is this, as near as T remember it: Mr. 
Pease, together with, | think, Mr. York, came down there and claimed 
we had surveyed a portion of his ground intoour placer. The result 

of it was—as faras [ was concerned, | didn’t know the claim was 
1420 there—the proposition was made that if that was the case, 

after secing our surveyor and finding out from our attorney 
the facts in the case, we would make some amicable adjustment. 
The date of the amicable adjustment and agreement was the 24th 
of September, 1878, some months after the entry of the placer. The 
agreement was followed up by a deed. No discovery had been made 
of any vein or lode within the boundaries of the ground which is 
now called the Leadville at the date of the agreement. At the time 
the survey was made there was considerable snow, and a portion of 
the Pennsylvania came within our survey, although it was ground 
Which we had originally claimed as placer ground. We didn’t 
know it until the complaint was made to us afterwards. We then 
agreed with the parties in interest that we would do what was proper 
by them. T think that jog was made up there expressly to escapea 
location that was supposed to exist. It failed to do it by about an 
acre and a half. We have carried out the agreement with Mr. 
Thompson on behalf of the Pennsylvania, or some person for him. 
No discovery of a vein had been made in the Pennsvivania at the 
time of the entry of our placer for patent. [knew nothing whatever 
in regard to the Nisi Prius Lode mining claim at the time the sur- 
vey was made. T*never gave a bond for a deed or a deed for the 
ground. In the early time, at the time the ground now included 
in the Wells and Mover placer was originally recognized as placer 
ground, they had what they termed a district recorder. — In Cal- 
fornia gulch there were three districts. Kach district would 
meet once a vear and elect a survevor and _— stake-driver, as 
they were called, and a recorder. The records were so poorly 
kept, with the constant change of oflice—one man moving 

out and handed to another--& thus the records became 
143 0 very imperfect, and through a long succession of such trans- 

actions as these our titles, as far as the paper title, had vir- 
tually become obliterated, except as a possessory right there, and 
hence it was necessary, there being at these early times—that is, 
eighteen vears prior to the time we sold, no engineer or surveyor 
nearer than Denver, that we should stake off our claims, measuring 
them by a tape line, getting them as near as we could by that pro- 
cess. It was this sort of title that Stevens objected to, and that he 
required that we should make certain by compliance with later 
laws. When the patent was issued in March, 1879, the Oro La 
Plata, the Roek, and Dome claims were there, and, I think, either 


the Crown Point or Pinnacle; I don’t know which. I don’t think . 


any other developments were made around there that showed a vein. 
The work on the Pennsylvania was not done within the boundaries 
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of the placer. There were no indications within the boundaries of 
this placer July, 1878, or March, 1879, of the existence of any vein 
within its boundaries. There was nothing within this placer at all, 
either development or outcrop, which showed the existence of any 
vein therein. I couldn’t, from the workings and developments 
made without the placer, derive any knowledge that there was any 
vein within the placer. There was nothing that I saw in the work- 
ings at that time made in the Rock and Dome to indicate a vein in 
rock in place. There was nothing upon the dumps to indicate any 
such vein. I didn’t see anything in the Oro La Plata indicating 
the existence of a vein in rock in place and nothing to indicate the 
continuity of a vein between the workings on the Rock, Dome, Pin- 
nacle, and the Stone. I couldn't tell from what I saw there the 

dip of any vein of mineral in those workings. I have been 
144 °*a placer miner for 18 to 20 years. The balance of the 27 

years | have been lode mining. The rim rock which makes 
the channel or basin of California guleh crosses about the center of 
the placer. Georgia gulch has a rim rock also. 


Cross-examination by Mr. Wenze.t: 


I first met Mr. Stevens in the vear 1868. He first made his lode 
locations in that district in 1875 or 1876.) I was not familiar with 
them except the portions lving immediately in the gulch. [ have 
seen the iron location. I saw it first in the winter of 1878. The 
Bull’s Eve about the same time and the Lime and Stone. I may 
have had conversations with Mr. Stevens about these locations; I 
don’t remember any special conversations. Moyer and myself owned 
about 2,500 feet of placer running up the gulch. In 1860 a gulch 
claim was bounded by the gulch. We made the arrangement with 
Stevens in the winter or cold season of 1878; I think in the spring. 
Talk had been going on back and forth between Stevens and 
Mover and myself, principally with my partner. It commenced in 
1876, and finally resulted in this arrangement to buy us out. 
We had a verbal agreement to sell to him in the spring of 1878. 
Our price was agreed upon. I don’t think Stevens said why he 
didn't apply for it himself. He said we should go on and apply 
for it to clean up those old titles so we could give him a deed for 
it. He didn’t tell us what he wanted with the placer. By an old 
title I mean that I staked off claims here (indicating head of Georgia 
gulch) in view of building this ditech—500-foot claims for myself 
and friends and others interested with me. I] paid money for the 

claims down in there. They were only bounded by blazed 
145 trees 10 years before we applied for that patent. The size of 

the claims IT bought there were 500 feet square. When they 
commenced cutting down the timber they cut dowa the blazed trees 
and destroved the stakes. There was one large tree that had our 
mark on it for along time after the patent was issued. It was 
situated over there near the Pennsvlvania claim. I staked ground 
there in IS74 down in Georgia gulch, and in 1872, and then came 
the carbonate excitement, and thev cleared off the timbers and de- 
stroved our stakes and marks. We had to concentrate our water in 
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one place. We couldn’t scatter it all over the surface and gather a 
crop off of it as vou would in irrigation, The richest ground | ever 
worked was right up in there (indicating Eureka gulch). T have 
filed records of locations which I claimed as placer. In 1877 I filed 
several and several more on this lower ground between 1871 and 
1873. There were quite a number of them. IT think I filed more 
than three at Granite. I don't remember the names; they were 
500 feet square. We had no numbers at that time. [ don’t remem- 
ber locating them as Mover number 1, 2, 5, and 4. T may have 
done so. | was especially successful in getting some good prospects 
here (indicating about center of placer). My locations were within 
the boundary of the placer. The men TP bought from also had loca- 
tions in there. The locations [ mentioned take in’ the top of the 
hill and alone Georgia guleh. | lived there since 1860. The Coon 


Valley claim lies immediately west of the placer, on north bank of 


Georgia gulch; am one of the owners of the Coon Valley 
claim. The shaft is down over 600 feet. A> placer is usually 
gravel that) contains particles of gold) that can be washed 
out with water without the aid of machinery. Wash would be 

the accumulation of wash material lodging in’ gulehes, 
146 —s on _ benches or elsewhere, flats or basins, valleys, that has been 

collected and brought there by water. [t is sometimes loose, 
broken-up material slid down from above. At other times it is ae- 
cumulated by water. Bates made the survey in March, 1S78. Ldon't 
think individually that T emploved him. Lami pretty sure 1 didn’t 
pay him. [think T told Bates where to run the lines; [am not cer- 
tain, but it is quite likely Pdid; [certainly must have done it. The 
Wells and Mover placer, as it is surveyed now, embraces the ground 
embraced in our old claims, and our old claims embraced the ground 
now included within the Wells and Mover placer. The ground was 
generally recognized as our ground by people who were residing there 
and knew us and knew the ground. — Pdon theleve Pbad oncea placer 
location on what is now known as the Rock and Dome. We had 
no lines until Bates made his survey > am generaily acquainted with 
the carbonate veins around Leadville. T tirst saw carbonate ore in 
IST4, but didn’t know what it was: it came from the La Plata. | 
never saw anything like it in California gulch above the Rock mine 
or on all my working on the placer above the Rock. IT never sank 
any shafts myself thatearly. Lown the Shamrock : itis situated near 
Leadville. [found nothing in the first shatt [sunk but porphyry 
and lime; [struck ore afterwards in ranning a drift. Mr Arnold 
dida’t buildthatditeh. Wood made arrangements to buy water from 
us to run down to his mines for domestic purposes or concentrating 
purposes, and he built it: it wasn't built for gold-washing purposes. 
I never saw Arnold upon the ground. The ditch we built was used 
for washing ground on that placer. That cut shaded dark was 
worked from there on up (pointing to the center of the placer). 

The cut is 15 to 20 feet in width. We found gold in it 
147) sand the Jast clean-up [made there [ got over twenty dollars. 

We had short days and it Was enough to pay good wages; we 
were only two or three days; we never extended the cut. 1 got 
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seventeen hundred dollars for my half interest in the placer. 
California gulch was not worked out as a placer at the time I sold 
to Stevens: some of it had not been worked at all: it was worked 
in 1878 by Moyer. Stevens was the owner of the property as early 
as 1878, provided he complied with our conditions: we relinquished 
our ownership at that time. Since the time Moyer and I were in 
partnership we worked it ten years. Moyer has the books, I think, but 
the best estimate I can make we divided in profits one season eight 
thousand dollars; the lowest division wnt probably be twelve or 
fifteen hundred dollars a piece. I don’t remember whether | made 
aflidavits in connection with the application for patent for the pla- 
cer or not; I may have done so. | 


Redirect examination: 


Have prospected the placer at twenty different points, especially 
where the lettering runs on the map. The Coon Valley shaft is just 
west of the placer; it went through five hundred feet of wash on 
the north bank of Georgia gulch. The Shamrock is situated on 
Carbonate hill, about a mile and a half west from the placer. I 
worked on it in the fall of 1878 and the spring of 1879. I have no 


interest whatever in the subject-matter of this litigation. 
Recross-examination : 
14s [ prospected the placer by digging test-pits, and tested other 


old holes that had been dug there vears before. I carried the 
dirt down the hill on my back to test it. 


Plaintilf’s counsel then read the deposition of Wittiam Moyen, 
which tended to show : 

My age is 42. At present, live in Starr city, Indiana; am a farmer 
and stock dealer; am one of the patentees of the Wells and Moyer 
placer; lived in Lake county, In the vicinity of Leadville, 11 vears 
and a little over. Twas a partner of Thomas S. Wells; was placer 
mining when in Lake county: made first survey of the Wells and 
Mover placer the latter part of Mareh, 1878. Up to that time had 
only local possessory titles. There were quite a number of these 
local possessory titles consolidated and comprised within the survey 
of the Wells and Mover placer. These local titles | commenced 
procuring from 1S67, and continued doing so until IS7S, in’ the 
spring. Myself and Wells took out from that ground somewhere in 
the neighborhood of two hundred and fifty thousand dollars in gold, 
chiefly from California and Eureka gulches. [| often sezrehed for 
lodes, but never found one within the boundaries of the placer. I 
never knew of the existence of any vein or lode within the bound- 
aries of the Wells and Mover placer up to the date of the issuance 
of the patent. There were no adverses filed against our application 
for patent, and had any one claimed a lode within the boundaries 
I think adverses would have been filed. I knew the Rock and 

Dome claims in 1874. There were some slight developments 
149 upon them in 1878, but couldn't tell from the developments 
the direction of the dip or the strike of any vein; was with 
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Stevens and Wood and Leiter a great deal about 1877 and 1878. 
They or cither of them never claimed to me that they knew the 
strike or dip of any vein. [ made the purchases of the mining 
rights that were afterwards consolidated in the Wells and Moyer 
placer for speculation and for mining purposes, but I didn't have 
any arrangement with Stevens and Wood or Stevens and -Leiter to 
buy up these claims for them. My partner, Wells, and myself sold 
the Wells and Moyer placer to Stevens and Leiter. When | made 
the surveys of the placer | never claimed to any one that [ was do- 
Ing it for Stevens and Leiter or for Stevens and Wood, or Leiter or 
either of them. 
Cross-examination by Mr. WeENZELL: 

I first went to California gulch in 1867, The claims in California 
eulch ran from 70 to 200 feet wide: knew Michael Norris and A. 
Y. Gorman; knew he had a hole in the ground, and what he ealled 
the A. Y.. but never knew he had any lode. There were quite ¢ 
number of side claims, which T purchased, which were five hundred 
fect square. T think Bates surveyed the placer; [ assisted him, 
and To think a man by the name of Carter. [ don’t remember 
Deutro assisting him; didn’t know of the Tron, the Bull's 
ve, the Lime, or the 76 locations. [ didnt know the Crown 
Point, the Pinnacle, the Tf. 1, the Reddick, the Pennsylvania, 
or the Vermont; knew the La Plata and the 56.20; didn't 
know the Eldora, Charles Francis Meagher, the Gnesen, the Nisi 
Prius, or the Leadville; was in’ La Plata some time in- June, 

ISTS; saw some carbonate ore: knew shaft about 15° feet 
150) deep. Phe shaft didn’t show the dip or strike of the vein ; 

was In the Rock or Dome in 1876; found some ore outcrop- 
ping, | think, on the surface; couldn't tell, from what [ saw, any- 
thing about the strike or dip of any vein: knew what was called the 
iron vein of ore or the carbonate vein, but only knew it in the Tren 
mine shaft; couldn't see it on the ground; didn’t know it as far 
south as the Rock and Dome. [| considered this as a vein at that 
time—7S. The consideration for the sale to Stevens and Leiter for 
the placer was not paid until we made our transfer. The transfer 
was made before the patent Issued, but after the entry in the land 
office. We also sold them the Eldorado ditch, which crosses the 
placer. At the time Bates made the survey [ hadn't reeeived a cent 
of consideration. | never made any statement to Michael Norris or 
had any conversation with him about the Charles Francis Meagher 
claim. There was no such lode. | state most positively that LT had 
no such conversation. In running the lines | knew the claims I 
owned, and [T surrounded those claims myself; never gave a bond 
for a deed to the William Reddick or the Pennsyvivania or the Nis1 
Prius: dont think [ever gave a bond for a deed to the Leadville. 
They may have claimed they had lodes, but [never saw any and 
nobody else ever dil up to that time (the fall of IS7S8). There were 
afew fragments and seams in the porphyry in California gulch run- 
ning in all directions, cleavages; [don’t call them veins. We used 
to eall “ Rock Hill” “Placer TIL’ A. Y. Gorinan never claimed 
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that I had surveyed in his A. Y. lode. The A. Y. is not within the 
boundaries of the placer or any part of it; consider the top of Rock 
Hill placer diggings. There had been a number of shafts sunk 

there which struck gravel. My partner, Wells, had a ditch 
151) = which covers the top of Roek Hill; had worked myself for 

gold four or five hundred feet back from the gulch; think 
Wells conducted most of the business; first claimed the ground now 
known as the Wells and Mover placer from the year 1867. As far 
as I recollect, the names of the other locators were used as an aet of 
friendship and in order to comply with the laws when we made the 
consolidated location ; am not a stockholder in the Iron Silver Min- 
ing Company or the Nisi Prius Company; am not interested in the 
result of this suit in anv way: live about two hundred and forty 
miles from here, in Indiana, and expeet to be paid my expenses for 
coming to Detroit to give this deposition and reasonable pay for my 
time in addition. 


Plaintiffs counsel then read the deposition of Wittram IT. Ste- 
VENS, which tended to show: 

Sixty-seven vears old; live in Wayne county, Michigan; lived 
20 years in Colorado; have not lived there the last two or three 
vears; went first to Leadville, Lake county, in’ 1865 and 1866, but 
began to spend most of my time there in 1S75. 1 commenced there 
asa placer miner. In U8735 and IS74 [ purchased, as the agent of 
the Oro Mining, Diteh, and Fluming Company, a large number of 
placer claims—perhaps 250 to 300 claims—zulch and bank claims. 
The guleh claims were 100 feet in the gulch and the bank 
claims were 500° feet square. We built a ditch 14 miles long 
for the purpose of conveving water to wash out the gold. I 
bought the Wells and Moyer placer from Thomas 8S. Wells 

and William Mover. I[ think the price paid was four 
152. thousand dollars. [ think I purchased — in 1878. The 

record shows, | think, the chief bargaining was done with 
Weston, the attorney for Wells and Moyer. At the time I 
made the purchase I had no knowledge of the existence of any 
lead, lode, or ledge or vein within the boundaries of the Wells and 
Mover placer; there were no indications upon the surface from 
which I could have derived such knowledge. I personally exam- 
ined the ground with a view of determining whether any lode, vein, 
ledge, or lead existed within the boundaries, and I never found any. 
I never saw anybody at that time who said they had found any ; 
never heard even of a claim that any vein, lead, or lode had been 
found within the surveyed boundary of the Wells and Moyer placer. 
I never knew definitely where the boundaries of the cohsolidated 
claims were until the final survey by order of the surveyor general 
of the State was made. I[ think the preliminary talk about the 
purchase occurred in 1877, in the fall before I left, but possibly not 
until my return to Lake county in the spring of 1878. I was not 
there in the winter. The location of the Rock was made in 1874, 
but the developments didn’t show until 1878 that it was a defined 
lode. We couldn't ascertain from the developments up to that time 


SO THE IRON SILVER MINING CO. Ys. 


the strike or dip. In the summer or fall of 1878 sufficient develop- 
ments were made to determine the position in which the mineral 
occurred. It was then a discussion among the best practical and 
scientific men of the country whether it was a contact vein ora 
true fissure vein; whether it) crossed the formation or laid 
with it. In the fall of S77 explorations had made up 
Nugget guich a full) half mile from where the first dis- 
covery of float’ ore was made upon the Rock and Dome, 
and at that time myself and my partner, Wood, and other mining 

men thought the vein had a direction of northeast and 
155 = southwest. In the latter part of 1878 it became to be gen- 

erally conceded that it was a contact vein, having an apex 
or outcrop and a line of strike nearly due north and south, varying 
with the undulations of the surface of the country. At the time of 
closing the contract with Wells and Mover for the purchase of this 
placer it was not known and it could not be known to me or to any 
one else, until developments were made, what was the line of strike 
or the dip of the lode in the rock. During the latter part of 1S7S 
P became satisfied nomy mind and formed a theory as to the posi- 
tion of the lode. “Phe whole surface of the country about the Wells 
and Mover placer is covered with a deep alluvial deposit, and it was 
utterly Impossible for any man to know what existed underground, 
and there were no developments to show it. TP formed my theory 
about it as most mining men do, There never was any outerop or 
apex of any vein within the sarface boundary lines of the Wells 
and Moyer placer, and there isn’t any such shown or developed 
to-day. | draw a distinetion between a vein or lode and a lode 
claim. Lode claims are located around Leadville, where the wash 
is hundreds of feet deep, Upon ten-foot holes. A number of pits or 
holes have been sunk within the Wells and Moyer placer, which 
were represented to me at that time as being explorations made for 
the PUPpose of discovering vold lo Justify the CX Pechise of bringing 
water in’ a ditch onto that ground to wash the clevated portions 
of the placer. That was one of the strongest: inducements for 
buying the claim,so as to own the water privileges for wash- 
ing the gold. The conversation referred to in’ Baldwin's — testi- 
mony must have been in IS7S or S79 after the line. of 
strike and dip of the lode were ascertained, and [T may have 

then had some talk with Baldwin about taking up 
154. placers back of the line of our outcrop, which was already 

located with lode claims, for the purpose of keeping off jump- 
ers and preventing them from sinking onto the lode, the top or 
apex of which we owned. But this conversation, if it ever occurred, 
was after the Wells and Mover claim was entered and sold to Stevens 
and Leiter. At that time the dip of the lode could not have been 
known by any living man.  Baldwin’s work for Stevens and Leiter 
was two miles away from this Wells and Moyer placer. I knew in 
S77 of a claim called the Summit, at the west end of the Crown 
Point and Pinnacle, which was located by Wood and Stevens. A 
shaft or two was sunk, one to the depth of about sixty feet. No 
rock, in place, Was ever cut in that shaft. It proved to be placer 
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ground. It showed colors of gold, and the lode location was aban- 
doned because it was considered by Wood and Stevens as placer 
land, and no discovery of a lode had been made in the shaft. The 
Wood and Stevens claim that Baldwin speaks of ts ? mile north and 
east of the Wells and Mover placer, north and east and back of the 
Iron mine. That is the Stevens and Leiter placer that was located 
by William Borden and others for the purpose of keeping jumpers 
off from the dip of the vein, the top or apex of which occurred in 
the Iron, Bull’s Eye, and Lime. It is that location which Baldwin 
undoubtedly had in his mind when he was trying to make it appear 
that the explorations on the Summit lode, a mile and a quarter to a 
mile and a half south of the Stevens and Leiter location were made 
to apply on the work to secure the entry of the Stevens and Leiter 
placer. That is where Baldwin is mistaken. 


Cross-examination: 


155 The first discovery of carbonates was made in gulch min- 
ing. It was called by old gulch rainers heavy spar. They 
never knew what it was until Wood and Stevens told them. When 
I speak of Wood and Stevens, the Stevens I refer to is myself. 
Wood, at that time, was my partner. The discoveries were first 
made of ore in the gulch that had no identity with or to any lode or 
vein. It was float-ore scattered over considerable area of country. 
I never knew of any vein in place until 1878. We made quite a 
number of lode locations before, | think—first on the south side of 
California gulch, on what is called Rock Hill, west of what is now 
the Wells and Moyer placer, and upon what is now the Rock and 
Dome location. We made those locations because we traced the 
float-ore there. We afterwards found the apex of the vein on 
those locations. We found it on the Stone location long after- 
wards, perhaps not until 1879. We made all our locations as near 
as could be on what we supposed our developments to be, the top or 
apex of the lode. We guessed, in making the locations, the diree- 
tion of the top or apex as near as we could from developments and 
from the contour of the countrv—the manner in which the country 
was scored. We attempted to trace the vein from Iron Hill onto the 
Rock. Our intention was to locate the apex, and we did succeed to 
a certain extent; but up north there on the Iron — see the mistake 
we made. The Iron location is made nearly due north and south, 
while the vein runs angling across it onto the Iron Hat, Oro, and 
the Codfish Balls. The outcrop also. runs angling across the 
Rock and Dome, showing how little we knew about the true 
direction of the vein or its strike. Ilad we known the diree- 
tion, the dip, and strike of that lode we should have been able to 
locate it accurately instead of having to locate three or 
156 four claims when we could have covered it just as well with 
one if we had known how it laid. The Rock and Dome 
claims are older than the Crown Point and Pinnacle. The La Plata 
is older than the Stone. The explorations in 1878, in July, only 
these locations were simply pit-holes sunk down to the limestone, 
seldom touching the lode, on a contact between porphyry and lime. 
11—4G0 
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Atone point only, I think, on the Bull’s Eye north of the placer was 
the vein cut with well-defined walls. Some of these workings were 
four or five feet in surface soil; others 20 to 25 feet; some 950 feet. 
We took out a great deal of float-ore from the hill, some of which 
we shipped. In July, 1878, we most decidedly didn’t know the line 
of strike of that vein. We didn't know its dip. We didn’t know 
that the Rock and Dome was the same vein asthe Lime, Bull's Eve, 
Iron, and others. lad we done so, as I have said before, we should 
have been more successful in making our lode locations on the apex. 
On the Rock and Dome we did make excavations, three or four pit- 
holes, indicating, as we then supposed, the course of the vein, which 
we thought was southwest or northeast. On the strength of this we 
made excavations on Nugget gulch northeast of the placer to the 
extension of the vein we thought we had discovered in the Rock and 
Dome. The explorations were thrown away because our theory was 
erroneous. It must have been during the summer of 1878 that I 
first began to have reasons upon which | formed my theory, ‘The 
line of the strike is not necessarily the line of outcrop. The line of 
strike is the true course of the lode. The line of outcrop may vary, and 
nearly always does, owing to the undulations of the country and the 
scoring of it. The true dip of a vein is at rightangles to the strike. 

First knew Crown Point and Pinnacle in 1877. In the 
157 fall of ISTS T began to believe that the strike of the vein was 

north and south and the dip to the east; never heard of the 
Thomas Francis Meagher or the Gray Eagle claims. The Coon 
Valley claim is not within the placer. 1 don’t believe Stevens and 
Leiter ever gave any bonds for — deeds to any portion of the Wells 
and Moyer placer; the records will show best. Thearrangement with 
Wells and Moyer was a cash transaction, based upon their agree- 
ment to secure the tithe We may have agreed that Stevens and 
Leiter should pay the expenses of getting the patent in addition to 
the purchase price to be paid Wells and Mover; we probably did 
so. The purchase price was not paid to Wells and Mover until after 
the land had been entered in the land office. To mav have told 
Bates, and probably did, as T was on his bond as United States 
deputy surveyor, to be careful in making the surveys and to exclude 
all adverse interests. | undoubtedly told him this generally. 1 pur- 
chased the IL. D. claim from Deutro and others; knew Barnard and 
Goris. I afterwards purchased another placer from Moyer called the 
Moyer placer. [said in my direct examination that [ didn't know 
the course or the strike or the dip of the vein in the Rock and Dome 
at the time of closing the contract with Wells and Moyer, and I want 
to be understood that way. The I. D. claim was located back of the 
apex on theStone. I bought it to avoid litigation and more for the 
sake of the machinery there wason it. The IH. D. claim is excluded 
from the placer and is not within its boundaries. I didn’t buy the 
If. D. claim until April the 50th, 1879, as shown by the abstract of 
title; talked with Leonhardy, at Riverside, in the spring of 1877, 
I think. IT was then guleh mining and was taking some men up 

to Leadville for the purpose of gulch mining. I told 
15S) Mr. Leonhardy that the land was poor for gold purposes ; it 
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would barely pay for honest work; that a parity might make a 
little profit by honest, faithful work, which proved to be the fact. 
There is profit to-day in gold throughout that whole entire ground in 
that whole Sacramento Valley—Stray Horse gulch, Georgia gulch, 
and up California gulch. There is profit in working it for placer. I 
expected to furnish these men with lumber for the purpose of working 
up Oregon and Georgia gulches. I said I feared they wouldn’t make 
wages and would be disappointed ; that was all that was about the 
poverty of the district. I explained to him that the large quantity 
of carbonates of lead and iron we took out from our sluice-boxes an- 
noyed and interfered with us owing to its great specific gravity ; that 
it was carbonate of lead ; that there was a large quantity in the gulch, 
and that it was easy to trace it there for a half a mile or a mile in 
length; that is the explanation { made to Mr. Leonhardy. He mis- 
took it or intended to mistake my language. The spread out terri- 
tory was the spread out placer around or near the mouth of Cali- 
fornia gulch, now Leadville. The lead we found in our sluice-boxes 
was in such quantities that it indicated it would be found and de- 
velop large quantities of lead, and that it might contain silver 
enough to vield a profit. I had shipped some at that time. I 
bought the Wells and Moyer placer because it was offered for sale, 
and | bought the ground and timber and improvements thereon, 
including sluice-boxes and developments. I bought it for placer 
purposes. I think I received from it in 1S7S or 1879 $1,500 or 
$2,000, royalty resulting from leases. Stevens and Leiter may have 
paid Bates, and probably did, for surveying the placer. 


159 Redirect examination: 


I have frequently expressed myself and given lectures on the 
subject of geology, of which I lave made a study from Virginia 
through the whole country. My friends in Leadville came to me 
and wanted my opinion as it was at the time, and IT was always 
careful to say that what I said was a theory or presumption and 
was hypothetical entirely. Reason and common sense will show 
that no man could have known that there was a vein or lode within 
the boundaries of the Wells and Mover placer up to the fall of 1878. 
After the contract was made with Wells — Moyer to purchase the 
placer in the spring of 1878 I considered the trade closed upon my 
compliance with the conditions to be fulfilled in the future, and 
Wells and Moyer so regarded it, and Moyer took a lease from me of 
the placer during the simmer of 1878, to the best of my recollection. 
| am astockholder in the company which owns the Wells and 
Moyer placer. 


S. S. Ronrssox, a witness recalled on the part of the plaintiff, 
gave testimony tending to show : 


First became acquainted with the Wells and Moyer placer in 
August, 1878; commenced mining in 1853, lode mining. When 
] first knew the ground of the Welis and Moyer placer, in August, 
1878, the southern part was covered with thick timber except where 
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the roads had been cut through it. I went over it with a view to 
prospecting it, looking for lode locations. I didn’t see any 
160 indications of a lode or vein upon the ground. It was cov- 
ered with gravel and wash. There was no outcrop there then, 
and I have never seen any since upon it, and J know every foot of the 
ground. The map marked Exhibit “ A” shows all the workings 
that were upon the placer or upon the lode claims in March, 187%. 
There were no connections between the workings on the Stone, the 
A. Y., the Rock, and the Dome and the Pinnacle or the William 
Reddick in’ March, 1S79, and from the developments mentioned it 
was impossible to tell, and TP couldn't tell, the strike or dip of any 
lode or vein existing in them. The work in the northern part of 
the Rock was the only evidence of any settled ground. 
Cross-examination : 

Had known Mr. Stevens a long time when | wentthere. ‘I didn’t 
go to Leadville On purpose to take charge of the iron mine ; took 
charge of ita month or so after T went there. [can’t at this time 
detail aay of my conversations with Mr. Stevens. Ile may have 
talked generally about the formation. At the time [ first went over 
the placer [T heard it was claimed as a placer claim. [| was looking 
around in order to see if T could make a lode location for myself. 1 
went over that ground before | knew it) was located as a placer. 
rom the examinations made tn August, 1S7S, [most certainly didn't 
come to the conclusion that there was exposed a vein in those work- 
ings with a dip tothe cast. The lines of stratification were shown in 
the limestone; appeared to havea dipor inclination tothe east. PVhey 
were about 12 or 15 degrees to the cast. [think I first came to a 

definite conclusion as to the dip and strike of that vein in 
IG) so AST9, sav,in the summer. The work [did on the Rock in the 

spring disappointed and confused me more than ever. As a 
matter of fact, since that time the workings have been in an east- 
erly direction ; taken out large quantities of ore, and have disclosed 
the limestone and the porphyry above and below the vein. 


LS. Nope, recalled on the part of the plaintiff, gave testimony 
tending to show : 


[ found the ditehes shown on that map upon the ground. They 
are so plainly marked that [have traced them atmile and a half 
or two miles. | dont know what they were used for; | found them 
there. They all had the appearance of being old. The top of the 
hill is covered with a very large quantity of wash, certainly over a 
hundred feet deep. The black shading on the map represents gold 
washings. The double waving blue line represents Georgia gulch. 
It is shown on the model by a depression. The photograph taken 
by me shows a flume crossing Georgia gulch. The flume appears 
to be higher in the middle than at either end, because there is con- 
siderable of a gulch there. The flume is crossing the gulch from 
bank to bank and ts 1S or 20 feet higher than the bottom of the 
gulch in the center, high enough to drive a high wagon and team 
under it. 
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Cross-examination : 


The ditch running westerly on that plat is now plain to be seen 
on the ground, notwithstanding the snow. It isa foot deep and two 
fect wide. It is old and filled up in places. It has been cleaned 

out within a year below the Weir shaft in order to carry 
162 the water from that shaft. The Weir shaft was sunk with 

the idea of prospecting for a lode. That shaft is over 480 
feet deep. The photograph was taken for the purpose of showing 
Georgia guich. The flume is about 400 feet long. I didn’t take 
photographs of the other side of the mountain, because | knew de- 
fendants had taken them. I have been a surveyor of the plaintiff 
for about a year anda half. At the lower end of the placer Georgia 
gulch is about 50 feet deep. I think the banks of California gulch 
are twice as steep as those of Georgia gulch. 


Cnas. L. HALL, a witness called and sworn on the part of the 
plaintiff, gave testimony tending to show : 


Have lived in Colorado since the spring of 1859; first- knew Cali- 
fornia gulch in 1860; lived there in 1860 and IS61, and then moved 
to Park county and lived there until 1877; then moved back again 
to Leadville; have an interest in this litigation. 1 guleh mined in 
1860 close to the Wells and Mover placer. In those days all the 
ground now known as the Wells and Mover placer was taken up as 
placer ground and occupied as such. All thedepressions and gulches 
around that country were staked off. Lode mining was then un- 
known in that section. Sinee the Nisi Prius Company owned a por- 
tion of Wells and Mover placer it has been working it for lode pur- 
poses. I have a lease on the ground somewhere about here, where 
we have sunk a shaft 200 fect through wash, gravel, and boulders ; 
it is called the Ameriean shaft. We sunk in that shaft through a 

hundred feet of wash and boulders and struck lime; sank 
163 = through the lime and struck the porphyry: sank through the 

porphyry and struck quartzite, and drifting on quartzite we 
struck Jime. We have made some S00 feet of de velopme nt. When 
| speak of boulders IT mean rock that has been rounded by the 
action of water. I am interested in another shaft there ; itis a little 
northeast of the American shaft. We first went through 200 feet of 
wash and then 100 fect of lime; then 100 feet of porphyry. Wethen 
found some contact matter on top of — quartz, and about 15 feet to 
the east of the shaft in drifting we struck lime. We went in 90 feet 
to the east and found a fault about 40 or 50 feet high. IT am inter- 
ested in the Hall shaft; it is down about 252 feet. About 60 feet was 
through wash. Under the wash we oneal a supposed body of min- 
eral pitching at an angle of nearly 45 degrees ; it was between porphry 
and lime. I did work on the Nisi Prius: it is not within the bound- 
aries of the placer; it was south of it. There was a long tunnel run 
in there with a vertical wall and ore on the south of it. The tunnel 
was run nearly in Iowa gulch. There is a shaft on the Sequin just 
west of the placer from which they have shipped ore. There is the 
Great O'Sullivan and the Emmett. Those shafts are down very deep. 
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[ never was inthem. I was over the Wells and Moyer placer a great 
deal in 1878, and was inthe Rock. From the work I saw in the 
Rock in 1878 | could tell nothing about the character or extent of 
the vein or its direction ; just one mass of iron boulders, lime, and 
‘arbonate. [didn’t know anything about the Pennsylvania at that 
time. 

Cross-examination : 


When the Nisi Prius Company was formed I knew there 
164 9 were lawsuits. As far as I know, the Nisit Prius claim never 
threatened the Wells and Moyer with any litigation because of 
any outcrop of any vein situated upon the Nisi Prius. I don't know 
where any apex of that vein Is, except in the Nisit Prius. In my opin- 
ion, the general pitch of the limestone is not to the southeast. My 
observation is that it is north of east, and that the whole pitch of 
the country is north of east. There are local irregularities in it. I 
am speaking now of the whole country around there into Park 
county. If it was all the same vein from Tron [hill over to Rock 
Hill it must be very crooked. Some of the mines are 500 feet lower 
than they are in other places. We started the shafts in which Tam 
interested trying to find mineral. We had no outcrop to sink on, 
and we sunk 400 feet in one shaft. 


(Gaeorce BE. Pease, a witness produced, called, and sworn on the 
part of the plaintiff, gave testimony tending to show: 


I reside in Park county; ama lawyer by profession; have been 
engaged in mining in Leadville, and Tam somewhat familiar with 
the workings and developments around there. The Nisi Prius when 
first located didn't run onto the placer. It has been relocated three 
different times. We ranatunnel on the Nisi Prius and found a 
vein standing up nearly vertical pitching to the north and. east. 
There were all sorts of boulders, lime, and iron, and some bunches 
of ore and a general mixture of material. We did a great deal of 
work there with no satisfactory results. Judge Marshall and [ hired a 

man by the name of Chicken Bill in 1877 togo prospecting with 
165 ous. We hired him for ten days and were to give him fifty dol- 

lars for the ten days, because he Was a ood prospector, and 
he was to have a third interest In anything we found. We hada 
written contract with him to that effeet. We rode over the Wells 
and Mover placer ; it was all woods then. We found nothing, ho 
outcrop of iron or lime or anything, to locate on, and we didn’t 
locate. Soon after we located down south of the placer on the 
Nisi Prius some men, named ILepburn and MeNearny, came over 
and went to digging on what they called their Magnitude claim. 
They sunk a shaft in the wash 120 feet deep on what is now the 
placer and abandoned it; they got nothing. The claim never was 
staked. They went 500 fect further east and started a shaft on that 
piece of territory now known as the Leadville. Hepburn wouldn't 
go any further, and work was virtually abandoned. Hepburn was 
putting up the money. Hepburn then sold his interest to me, and 
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I put up the money to go on with the work. I changed the name 
to the Leadville, and we sunk that shaft about 100 feet deep. There 
never was any mineral disclosed in the Leadville. There never 
was a pound of ore. MeNearny was dissatisfied and wanted 
to quit. While we were sinking there we got an agreement from 
Wells and Moyer that in case we struck ore or found a vein they 
would deed us this ground. That agreement was made on the 24th 
day of September, 1878. They afterwards gave us a deed on the 9th 
day of April, 1879. York and MeNearny both sold out. The Lead- 
ville never was located, and no stakes were put _up until the 17th of 
November, 1879. I think I went into the Dome workings. 


Cross-examination : 


Mr. Lovell and I did the original work on the Nisi Prius 
166 together. Lovell was the man I dependedon. Tle reported to 
me he had found some iron and lime in an old tunnel that Long 
and Derry had run on their placer. The tunnel is run.on what is 
now the Nisi Prius Lode claim, but not on the Wells and Mover 
placer. We didn’t continue the tunnel, but went to work further up 
the hill. In our workings we tried to keep on top of the limestone. 
The workings were run easterly. IT bought out what was known as 
the Jake Long placer, which bounds the Wells and Mover on the 
south, and named it the Pease placer. T never threatened to adverse 
the Wells and — placer on account of the Nisi Prius lode. 1 
afterwards obtained a deed fora portion of the Wells and Moyer 
placer, | think, from the Iron Company, the plaintiff in this suit. 
It was that portion of the placer which was included within the 
Nisi Prius location. IT never threatened to adverse the placer. 1 
hever had to make that representation ‘at all. Mr. Wells, when he 
owned it, told me he would fix it all right, and the [ron silver Min- 
Ing Company gave me a deed for it. | had no trouble: We never 
had any talk about any adverse claims whatever. The agreement 
with Wells and Mover, MeNearny, York,and Hepburt’ concerning 
what is now called the Leadville had this clause inse rted:: “P rovided, 
That the party of the first part shall not be bound to make said con- 
veyance unless the parties of the second part shall have discovered 
mineral in reck in place on or before the first day df July next 
within that portion of the said Wells and Moyer placer claim.” 
When we got our deed from Mr. Wells we had not discovered ore or 
mineral in rock in place on the Leadville. Mr. Wells gave me the 
deed on the representation, on my part, that I had spent a thousand 
or two thousand dollars there and wanted = on work 
167 = and would like to have the ground so I could work on it. 


WitriamM JAMes, a witness produced, called, and sworn on the 
part of the plaintiff, gave testimony tending to show: 


Have lived in Colorado 27 years; am interested in the subject- 
matter of litigation; first moved to Leadville in 1875; was in charge 
of the Oro Mining Ditch and Fiuming Company’s property under 
Mr. Stevens; was in the Rock workings in 1875; couldn’ determine 
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from the workings the character of the vein, its dip or its course; 
was there again in 1878. There was a large, open cut at that time. 
1 couldn’t tell whether it was a vein or not, any more than a quarry 
of limestone; have done a great deal of placer mining; am familiar 
with the Wells and Moyer placer. It was covered with wash, gravel, 
and boulders rounded from the action of water. There are streaks 
through it representing the same characteristics as the gravel in the 
gulch. 1 looked for myself at an early day to see if T could make a 
location of a lode within the boundaries of what is now the Wells 
and Moyer placer. 1 couldn't find any indications of a vein there 
or any outcrop of one. 1 was looking around to see if T could make 
SOC Money, 


(‘ross-examination: 


There is good placer ground on the top of Printer Boy Till; was 
in through the Nisi Prius in ISSL. There was something that looked 
like a vertical vein’ between lime and porphyry. IT don’t) think 

that the consolidation of the Nisi Prius property and Wells 
16S) and Mover placer was made for fear of any litigation. The. 

lron Silver Mining Company contributed an equal number 
of acres with ourselves, and we formed the Nisi- Prius Company. 
The consolidation was made on equal terms. 


Mr. Wotcorr: T would like to make an offer to show that the 
ground in controversy is not within the Crown Point and Pinnacle 
claims, and to show further that the workings don’t pass into the 
ground in controversy upon any lode or following any lode the top 
or apex of which is within the limits of the Crown Point and Pin- 
nacle. 


But the court rejected said offer; to which ruling of the court the 
plaintiff, by its counsel, then and there duly excepted. 


And thereupon the plaintiff rested its case. 
Such was the tendency of all the testimony given upon the trial 
of said cause. 
The foregoing was all the evidence introduced or offered to be in- 
troduced upon the trial of this cause. 
169 And thereupon the plaintiff} by its counsel, expressly re- 
quested the court to charge and instruet the jury as follows: 
“1. The question for your consideration arises under that part of 
section 2533 which the Supreme Court has defined in this case as 
follows: ‘But in case where the applicant for the placer patent 1s 
hot in possession of such lode or vein within the boundaries of his 
claim, bat such a vein is known to exist and is not referred to or 
mentioned in the claim or patent, then the application shall be con- 
strued as a conclusive declaration that the claimant of the placer 
mine has no right to the possession of the vein or lode claim.’” 


But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 
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The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“2. Thomas 8S. Wells and William Moyer were the applicants for 
the placer patent in question, and their application to enter and 
patent the same was made on the 16th day of May, 1878. In their 
application and in their patent no lode or vein within the bounda- 
ries of their claim is mentioned or referred to as having been known 
to exist at that time. They applied for and obtained their patent, 
claiming that no lode or vein within the boundaries of their claim 
was known to exist, and the principal questions in this case are 
whether in fact the patentees, Wells and Moyer, or Mr. Stevens had 
knowledge of the existence of such lode or vein, and, if so, whether 

it is the same lode or vein from which plaintiff in’ this ease, 
170) = now the owner of the placer claim, secks to dispossess the 
defendants.” 


But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“3. The lode or vein which, if known to the applicants, Wells and 
Mover, it became necessary for them to include in their application 
ought to be excluded from the possession thereof must have been— 

“First. A lode or vein the top or apex of which outcropped at the 
surface or was known to exist at some point below the surface within 
the boundaries of their placer claim. 

“Second. It must have been susceptible of location by its top or 
apex upon the surface of the ground of the placer claim. 

“Third. It must have been a lode or vein known to them at the 
time of their application for the placer patent, to wit, May 16th, 
1878.” 


But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“4. The statute uses the words ‘Where a vein orlode * * * 
is known to exist within the boundaries of a placer claim.’ By these 
words you are to understand such knowledge on the part of appli- 

cants or placer patentees of the existence of such lode or 
171. ~—s vein as would have enabled them, had they so desired, to 

have made a valid lode location thereon within the bounda- 
ries of the placer, or to have made survey thereof so as to have pur- 
chased the same with 25 feet of surface ground on each side thereof 
within the placer at five dollars (85) per acre.” 


But the court refused to give said instruction; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 
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The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“5. A valid lode can only be made after the discovery of the vein 
or lode upon which it is made.” 

But the court refused to give said instruction; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 

The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“6. A vein or lode of the kind here spoken of can only be known 
Within the boundaries of a placer claim in one of two ways: either 
it must visibly outcrop within such boundaries or such work and 
development must have been made within them as to have exposed 
a vein or lode below the surface of the placer.” 

But the court refused to give said instruction; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 

172 The plaintiff, by its counsel, further requested the court to 
charge and instruct the jury as follows: 

“7. The court instructs the jury that if they believe from the evi- 
dence that the vein which it is claimed by defendants was ‘known 
to exist’ prior to the date of the application for the Wells and 
Moyer placer has its apex or outcrop to the west of said placer and 
on lode locations outside of the placer boundaries and thence Is one 
continuous vein, dipping into and under said placer, then the prop- 
erty and right of property in that vein belongs to the owners of the 
lode location upon which said apex or outerop is found, provided 
such locations antedate the date of the inception of title to the 
Wells and Mover placer; and only the owners of such locations can 
contest the right to such vein with the owners of the placer title, 
provided the end lines of their lode locations, when produced ac- 
cording to law, include that portion of the vein or lode which they 
claim and which hes within the patented boundaries of the placer. 
If you find as above and that defendants are not the owners of such 
a lode location, then the placer title must prevail and vour verdict 
must be for plaintiffs.” 


But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 

The plaintiff, by its counsel, further requested the court to charge 
and instruct the jurv as follows: 

“8. The court instructs the jury that the term ‘these presents,’ 
found in the reservation clause of the Wells and Moyer placer patent, 
refers to the date of the title in fee conveyed by the patent, which is 
the date that the application was made for the said patent, to wit, 
the 16th day of May, A. D. 187s.” 

173 But the court refused to give said instruction; to which 
ruling of the court the plaintiff, by its counsel, then and there 
duly excepted. 
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The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“9. The jury is instructed that the discovery of a lode at a point 
on the public domain without the boundaries of a patented placer 
after the date of the placer patent does not, under the law, give the 
discoverer the right to extend a location based on such discovery 
over or within the boundaries of the patented placer, and by so doing 
he can acquire no right to any portion of et patented placer.” 


But the court refused to give said instruction; to which ruling of 
the court, the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“10. The jury is instructed that the surface of a lode claim is in- 
cident to the lode, and that in Lake county, Colorado, where the 
property in dispute in this action is situated, the discoverer of a lode 
is only entitled to locate such of the surface ground as may lie 
within 150 feet of each side of the center of his lode. As against 
another claimant of the portion of the surface, such discoverer must 
show not only prior location, but the fact that — apex of the lode 
discovered passes on its course through the contested portion of the 
claim.” 

But the court refused to give said instruction; to which 
174 ~—s ruling of the court the plaintiff, by its counsel, then and there 
duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows : : 

“11. The court instructs the jury that if you believe from the 
evidence that the lode which defendants have sought to prove and 
claim was ‘known to exist’ within the Wells and Moyer placer at 
the date of the patent for the same was ‘known to exist’ only by 
being exposed in workings situate on the lode claims without the 
boundaries of the patented placer, and that it has only been proved 
to dip into and ‘exist’ within the patented placer by workings and 
excavations made since the date of the patent for the placer, then 
and in that event such lode does not fall within the exception of 
said patent, which refers to lodes claimed or known to exist at the 
date of its issuance, and you must find for plaintiff unless defend- 
ants, who claim the right to work such lode within the patented 
boundaries of the Wells and Mover placer, have shown as against 
the patentees of the placer and their grantees that they (the defend- 
ants) were the ‘ proprietors’ of such lode before the date of the issu- 
ance of the placer patent by virtue of being the owners of a valid 
lode claim upon which the top or apex of such lode is found & 
the end lines of which, produced according to law, include that 
portion of such vein to which they, the defendants, claim title.” 


But the court refused to give said instruction ; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 
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175 The plaintiff, by its counsel, further requested the court to 
charge and instruct the jury as follows: 

“12. The jury is instructed that a valid location of a placer claim 
operates from its date as a grant from the United States, and the 
ground located is, as long as the location remains valid, no longer 
part of the public domain. A patent is the highest evidence of a 
valid location.” 


jut the court refused to give said instruction; to which ruling of 
the court the plaintiff} by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“13. The court instructs the jury that a location of a mining 
claim is not made by taking possession alone, but by making a dis- 
covery on the public domain, working on the ground, recording, 
and doing whatever else is required by the acts of Congress and the 
local laws and regulations.” 

But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“14. The court instructs the jury that the exceptions contained in 
the patent to the Wells and Mover placer, in so far as the said ex- 
ceptions relate to veins or lodes claimed or known to exist at the 
date of said payment er at the date of the application for said 
patent, are only inserted in said patent for the benefit of the 

United States, and that advantage of such exceptions can 
176 — only be taken by the United States.” 

But the court refused to give said instruction; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows : 

“15. The court instruets the jury that the title conveyed by the 
patent to the Wells and Moyer placer, offered in evidence by the 
plaintiff, relates back to the date of the location of the Wells and 
Mover placer in so far as it may be necessary to cut off intervening 
and all claimants other than the United States.” 

But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: : 

“16. The Jury are instructed that the terms ‘ vein or lode’ and 
‘vein or lode claims, as used in seetion 2553 of the Revised Statutes 
of the United States, mean and refer to veins or lodes which have 
been discovered and have been developed and located and that have 
metes and bounds within the boundaries of a placer claim before 
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the date when the application was made for the placer patent ; and, 
unless the jury find from the evidence that such a claim was ‘known 
to exist’ within the boundaries of the Wells and Moyer placer at 
the date when the application was made for the Wells and Moyer 
placer patent, no other lode comes within the reservation 
177 ~— clause in said patent which refers to lodes ‘claimed or known 
to exist’ at the date of its issuance ; and, unless the jury find 
from the evidence that such a lode was discovered and located and 
is now owned by defendants upon that portion of said placer in con- 
troversy in this action, a verdict must be rendered for plaintiff.” 


But the court refused to give said instruction ; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“17. The jury are instructed that to enable parties to establish 
and prove a title or the right tu possession to a load location within 
the exterior boundaries of a patented placer claim they must prove 
and show that there is found within the exterior boundaries of such 
lode location within the placer claim, the top, outcrop, or apex of a 
lode or vein of quartz or other rock in place bearing geld, silver, 
cinnabar, or other valuable metals which was known to exist at the 
date of the application for the placer patent.” 


But the court refused to give said instruction ; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 
“18. The jury are instructed that an attempt to locate a lode 
claim within the exterior boundaries of a placer claim at any time 
after the date of the application for patent to the placer 
17S claim gives no right or title to such lode claim. A lode claim 
so located is not reserved from the grant of the placer patent. 
This rule applies to all lode claims located at any time after the ap- 
plication for the placer patent or the making of the entry or the 
issuing of the patent.” « 


But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows : , 

“19. The court instructs the jury that defendants have introduced 
no proof whatever that plaintiff was, at the date of the issuance of 
the patent for the Wells and Moyer placer, in’ possession of a vein 
or lode within the boundaries of the placer application.” 

But the court refused to give the said instruction; to which rul- 
ing of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 
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The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“20. The jury is instructed that the discovery of a lode outside of 
the patented boundaries of the Wells and Mover placer raises no 
presumption in the law of the existence of a vein or lode within the 
boundaries of the placer.” 

But the court refused to give said instruction; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


7) The plaintiff, by its counsel, further requested the court to 
charge and instruct the jury as follows : 

“21. The jury are instructed that the plaintiff has shown title in 
fee to the land in controversy in this action by a United States pat- 
ent therefor and by deeds of conveyance from the patentees to the 
plait? and its grantors.” 

But the court refused to give the said instruction ; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


The plaintitl, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“22. The jury are instructed that the date of the inception of 
plaintiff's title in fee is the date when the application was made for 
the placer patent, which is shown by a certificate of the register and 
receiver of the United States land office at Leadville, Colorado, to be 
the 16th day of May, A. D. 1878.” 

But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows : 

“23. The court instructs the jury that the locator of a mining 
claim: such as the Wells and Moyer placer has, after his location, 
which, by the issuance of a patent, is proved to have been valid, the 
exclusive right of possession and enjoyment of all the surface in- 
cluded within the lines of lis location, and that any entry made 

upon such location for the purpose of initiating an adverse 
ISO title to that of the locator is a trespass, and such title so 

Initiated is absolutely and entirely void and of no effect. The 
successors in interest of the locator have all the rights and privileges 
of the locator.” 

But the court refused to give said instruction ; to which ruling 
of the court the plaintiff, by its counsel, then and there duly ex- 
cepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the Jurv as follows: 
“24. The court instruets the jury that the exceptions contained in 
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exceptions relate to veins. and lodes claimed or known to exist 
at the date of such patent or the date or application for said 
patent, are so uncertain and vague as not to describe with the accu- 
racy required by law what is intended to be excepted by them, and 
they are therefore void as exceptions.” 

But the court refused to give said instruction; to which ruling 
of the court plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“25. The jury is instructed that a placer claim need not neces- 
sarily contain gold in alluvial deposits, but that under the law any 
mineral land whieh is not known to contain veins of quartz or other 
rock in place is placer, and title to such land ean only be acquired 
by compliance with the laws relating to the location of placer claims.” 


But the court refused to give said instruction; to which 
Isl ruling of the court the plaintiff, by its counsel, then and 
there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: | 

“26. The jury is instructed that the definition of what constitutes 
a placer given by the statutes of the United States is: ‘Claims 
usually called “‘ placers’” include all forms of deposits except veins 
of quartz or other rock in place.” The veins of quartz or other 
rock in place alluded to are veins known to exist at the date of the 
application for patent to the placer.” 

But the court refused to give said instruction; to which ruling of 
the court the plaintiff, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“27. The jury is instructed that though a small segment of the 
top or apex of a lode is shown within the Crown Point location it 
extends not with the length of the location, but across it, so as to 
convert the side lines of the claim into end lines and to limit the 
direction in which it may be pursued to the space enclosed by these 
lines. The place in controversy is not within the side lines of either 
defendants’ Crown Point or Pinnacle claims, nor within the exten- 
sion of those lines. The defendants have, therefore, failed to prove 
any title to the place in controversy by virtue of the possession of 
the apex of any vein.” 

But the court refused to give said instruction; to which 
182 ruling of the court the plaintiff, by its counsel, then and there 
duly excepted. 

The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 


“98. The jury is instructed that under the evidence any specula- 
tive theory formed at the date of the issuance of the patent for the 
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Wells and Moyer placer from the fact that at that date discoveries 
of a vein or veins had been made outside the placer boundaries 
that such vein so discovered ran into the placer was and could only 
have been the merest surmise. Belief in such theories (no matter 
how correct they may be proved by subsequent development) 1s 
not under the law evidence of that knowledge of the existence of 
a vein required to bring such vein within the second exception of 
the patent.” 

But the court refused to give said instruction; to which ruling of 
the court the plaintill, by its counsel, then and there duly excepted. 


The plaintiff, by its counsel, further requested the court to charge 
and instruct the jury as follows: 

“29. The jury is instructed that the veins or lodes mentioned in 
the second exception of the patent for the Wells and Mover placer 
mean veins or lodes ‘known to exist’ within the boundaries of the 
placer claim at the date of the issuance of the patent; that the ex- 
ception does not refer to veins or lodes parts of which may be found 
subsequent to such date dipping into the placer at greater or less 
depth beneath its surface.” 


But the court refused to give said instruction; to which 
Iss) ruling of the court plaintiff, by its counsel, then and there duly 
excepted. 


And thereupon the court did charge and instruct the jury on its 
own motion, the whole of the charge being in words as follows, to 
wit: 

“Whether plainti? has title to the lode in controversy ” is the 
question In this case, defendant having failed to show any title 
whatever other than such as may arise from possession, 

Plaintifl’s title is derived from Thomas 8. Wells and William 
Mover under a patent issued to Wells and Moyer, dated Mareh 11th, 
1879, upon an entry made July 22nd, 1878. 

In the act of Congress and in the statutes of the State relating to 
such matters a distinction is made between vein or lode locations 
and placer locations and the manner of acquiring title to them, 
which must be understood in order to come at the real matter in 
issue between the parties. 

In these acts veins and Jodes or placers are not sufficiently de- 
fined for the purposes of this suit, and we must look to other sources 
for such definitions. As to placer locations, authors of recognized 
authority are quite explicit, and it will only be necessary to read 
from several of them. 

Von Cotta says (page 25): “ It is well known that gold, platinum, 
tin ores, and many precious stones are very frequently found in loose 
aggregates on the surface of the earth, in which, undoubtedly, they 
were not formed, but were brought there by the destruction of other 

deposits. These deposits have been called surface deposits, 
184. placers, or washings ; this last because the metallic particles 
or gems are obtained from the bed by various manners of 
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washing, and also because a concentration takes place by means of 
a natural crushing and dressing.” 

“All surface deposits have been formed by the destruction of some 
other kind of deposit.” : 

La Conte Suvs (page 252): “Ifa mountain slop ’ along which out- 
crop auriferous quartz veins be subjected to powerful erasion by 
water currents, then in the stream beds will be found gravel drifts, 
composed partly of the country rock and partiv of the quartz-vein 
stone. Among the gravel will be found particles of gold washed 
out from the upper parts of the veins. By thesorting power of water 
the heavy gold particles are apt to accumulate mostly near the bed 
of the gravel deposit (bed rock). These gravel deposits are the placers. 
In these the gold particles, like the stone fragments, are always 
rounded and worn by attrition.” 

(Page 550:) “The placers of California, however, are of two kinds, 
viz., the ordinary or superficial placers and the deep placers. The 
superficial placers are gravel drifts in the present river beds. The 
deep placers are gravel drifts in old river beds. These old river beds, 
as already stated (pp. 255, 524), are in many cases covered up with 
lava. In some cases the general direction of the old bed coincides 
with that of the present river system, but more commonly the present 
river system cuts across the old river system. In all cases, however, 
it is evident that the old river gravels were formed before the lava 

flow, and the newer gravels after the lava flow. In all cases, 
185 also, the present river system has cut down far below the old 

beds in this respect entirely different from the old river beds 
of the eastern portion of the continent.” 

Speaking of superficial deposits, Whitney says (page 54): “ These 
comprise all deposits of the metals and their ores which lie loose 
upon the surface or intermingled with the superficial formations, the 
drift and the alluvial. They are made up of particles and rounded 
fragments which have originally formed a part of some bed or vein 
and from which they have been detatched by various causes similar 
to those which have produced the great masses of clay, sand, and 
gravel which almost everywhere cover the rocks in place. Such 
metalliferous deposits are usually ealled ‘washings’ or ‘stream-works.”” 

Such a deposit existing commonly in the alluvium of streams 
and along their courses and often on the sides or elevated plateaus 
of the mountains in the loose material of the surface are easily dis- 
tinguished from a lode or vein, which is a body of ore or mineral- 
ized rock in the general mass of the mountain. 

When they are associated with a lode or vein in the same terri- 
tory the placer is on the surface of the rock which forms the matrix 
of the lode or vein. The bed rock of the placer becomes the dividing 
line between the two deposits, and they are distinguishable in eleva- 
tion as in other characteristics already mentioned. 

As to each form of deposit, provision is made in the act of Con- 
gress for acquiring title from the Government, but the quantity of 
land which may be taken in a placer location is much larger than 
that which may be acquired in a lode location, and the pro- 
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186 ceedings for acquiring title differ in some particulars, to which 
it will be necessary to refer in detail. 

[t is, however, provided in section 2333 of the Revised Statutes 
that In an application for patent for a placer claim, when a vein or 
lode is known to exist within the claim, the application shall be 
made “with the statement that it includes such vein or lode, and in 
such case a patent shall issue for the placer claim, subject to the 
provisions of this chapter, including such vein or lode.” 

And where “a vein or lode is known to exist within the bounda- 
ries of the placer claim an application for a patent for such placer 
claim which does not include an application for the vein or lode 
claim shall be construed as a conclusive declaration that the claim- 
ant of the placer claim has no right of possession of the vein or lode 
claim, but where the existence of a vein or lode in a placer claim 
is not known a patent for the placer claim: shall convey all valua- 
ble mineral and other deposits within the boundaries thereof.” 

The effect of this section is to exclude from the operation and to 
exclude from the grant of a patent for a placer claim any vein or 
lode the existence of which was known to the patentee at the time 
of the application for the patent, so that such vein or lode remains 
the property of the Government or of any citizen who may have 
acquired title to it in the same manner and to the same extent as if 
the grant had not been made. In other words, as between the pat- 
entee of the placer and the Government or other claimant of the 
vein or lode, it is in the same situation as if the patent had not 

been issued. 
187 In this instance the existence of the lode at the point in con- 
troversy under the placer seems to be denied by plaintiff's 
counsel, but there is nothing in the evidence to support that denial. 
That there is a body of ore with defined boundaries in the general 
mass of the mountian in that locality is sufficiently established, and 
the case turns upon the point whether its existence was known to 


Wells and Moyer or to Stevens at the date of the application for 


patent. It is shown in evidence that Wells and Mover, in making 
the application for patent, were acting as the agents of Stevens and 
Le'ter, their grantees, the latter having purchased from them before 
the application was made, and therefore it is sufficient, if it appear 
that the existence of the lode was known to Wells and Moyer or to 
Stevens or to all of them at and before the time of the application 
for patent. Was it known to them or any or all of them at that 
time; and, if known, how known? What means of knowledge must 
the parties have had to charge them with notice of the lode? 
Counsel for plaintiff contend that they must have ascertained by 
actual exploration within the limits of the placer that the lode ex- 
isted there, or that there must have been an outcropping of the lode 
within the limits of the placer which could be seen by all observers, 
but such a rule would be unreasonable and wholly defeat the intent 
of the statute. In this instance it seems to be unnecessary to de- 
clare what circumstances may be suflicient to affect a patentee with 
knowledge, as declared by the statute, for if, in any case, it appear 
that an application for a patent is made with intent to acquire title 
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to a lode or vein which may exist in the ground beneath the 
188 __ surfaceof the placer, it is believed thata patent issued upon such 

application cannot operate to convey such lode or vein. That 
intention could be formed only upon investigation as to the character 
of the ground and the belief of the existence of a valuable lode therein, 
which would amount to knowledge under the statute. If we look to 
the circumstances developed in the evidence we shall find that they 
tend strongly to the conclusion that the application in this instance 
was of that character. Wells and Moyer were placer miners in Cali- 
fornia gulch and in Eureka gulch long before Mr. Stevens and his 
associates acquired title to the premises. Their operations had been 
contined to California guleh and to Eureka gulch and some slight 
explorations on the hillside. Upon the purchase by Mr. Stevens 
and his associates the claims were extended in a westerly and a 
southerly direction to a great distance and over territory which had 
not been before that time occupied for placer mining and which, 
apparently, contained no placer deposits. Mr. Stevens and his asso- 
clates were in search of lode locations, silver-bearing lodes, and a 
metal which is not found in placer ground. 

Von Cotta says (page 505): “Surface deposits from which silver 
is extracted are not known, nor do they probably exist.” Why was 
this done? The intentions of Wells and Moyer and Stevens are said 
to have been expressed at the time. If they were so expressed did 
they state the truth? If not, what is the fact in relation to the mat- 
ter—what was the intention of the parties in making this applica- 
tion and securing this patent ? 

If upon the evidence you say it was to acquire title to the lode or 
vein in controversy the patent will not operate to convey such title. 

If, on the other hand, the application was made in good 
189 faith, with intent to acquire the premises as placer ground 

only and without knowledge of the existence of any lode in 
the premises, the patent will operate to convey such title. 

If the application had been limited to California and Eureka 
gulches, and some reasonable space adjacent thereto which it might 
be supposed contained such valuable deposits as had been worked 
out in the gulches, no question could arise in respect to the matter, 
but when the outlying territory beyond those gulches which con- 
tains nothing in the nature of a placer deposit, and is apparently 
valuable only for ores or minerals which may be found beneath the 
surface within the country rock in the form of veins or lodes, is em- 
braced in such application, what shall be said as to the purpose of 
putting in such outlying parts ? 

The conduct of the parties, quite independently of any intention 
by them expressed, may be the subject of reasonable presumption 
and inference, and if it appear to you that the purpose was to secure 
such lodes or veins as might be found on the mountains within the 
limits of the placer claim such purpose cannot be effected in any 
such way. 7 

And attempt to pervert the statute and take the lode in a manner 
not authorized by law cannot be upheld. 

If you believe from the evidence that at the time Thomas S. Wells 
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and William Mover applied for patent to and entered the Wells and 
Moyer placer claim they were doing so for the benefit and at the in- 
stance of William II. Stevens and Levi Z. Leiter, and by reason of 
agreement with said Stevens and Leiter to purchase the same, 

and that the said Stevens and Leiter paid all the expenses 
190 = attendant upon the location, patenting, and entry of said 

placer claim, receiving therefor a deed shortly after said entry. 
was made, then vou are instructed that the act of the said Stevens 
and Leiter and the knowledge of the said Wells and Moyer or either of 
them was the knowledge of the said Stevens and Leiter. 

And you are further instructed that if you believe such an ar- 

rangement and agreement was made, then, even though said Wells 
and Moyer shoul P have been ignorant of the existence of said lode 
or any claim of the existence thereof, vet, if the said Stevens knew 
the same to exist, neither he nor the plaintiff could in any wise shield 
themselves behind the lack of enol on the part of the said 
Wells or Moyer or either of them. 

You are further instructed that the pk aintiff must recover upon 
the strength of lis own title and not upon the weakness of that of 
his adversary. Whether the defendants have any title or not to 
that part of the deposit of which they are in possession under the 
Wells and Mover claim becomes immaterial unless the plaintiff can 
show some better title thereto, and if you believe from the evidence 
that the said Wells and Mover or William IL. Stevens knew before 
the date of their entry in the land oflice that the said vein or deposit 
underlay the said placer claim, then you are instructed that the same 
did not pass to them by the <itid patent, and they, having no title 
thereto, cannot complain because the defendants are in possession, 
since their trespass cannot be a trespass against a person having no 
title. In such case the lodes and veins known to exist when a_pat- 
ent is asked for are excluded from = the ground as much as if they 

were deseribed in clear terms. “ It was not intended to remit 
191 the question of their title to be raised by some one who had 

or might get a better title, but to assert that no titie passed 
by the patent in such case from the United States. It remains in 
the United States at the time of the i issuing of the patent, and in 
such case it does not pass to the patentee. He takes his surface land 
and his placer mine and sueh lodes or veins or mineral that are 
within it as were unknown, but to such as were known to exist he 
gets by that patent no right whatever. The title remaining in his 
vrantor, the United States, to this vein, the existence of which was 
known, the plaintiff has no such inte rest In it as authorizes it to dis- 
turb any one else in the peaceable possession and mining thereof. 
When it is once shown that the vein was known to exist at the time 
the title was acquired to the placer it is shown that the patentee ac- 
quired no title or interest In that vein by his patent. Whether the 
defendants, theretore, have any title or are mere trespassers is im- 
material. It is certain that they are in possession, and that is a suf- 
ficient defense against one who has no title at all and never had 


any. 
The land ofticers. who are merely agents of the law, had no au- 
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thority to insert in the patent any other terms than those of con- 
veyance, with recitals showing a compliance with the law and 
the conditions which it prescribed. The patent of a placer mining 
claim carries with it the title to the surface within the limits of the 
mining location as well as to the land beneath the surface. 

The insertion of the word “claimed” in the second exception of 
the patent is unauthorized, and you must consider the section as if 
it read “known toexist” only. 

If upon what is here stated, gentlemen, you find that the 

plaintiff has good title to this lode or vein vour verdict should 
192 be for it; otherwise you will find for the defendants. 


The court, as above set forth, charged and instructed the jury on 
its own motion (among other things) as follows: 


“Le Conte says (page 232): ‘If a mountain slope along which 
outcrop auriferous quartz veins be subjected to powerful erosion by 
water currents, then in the stream beds will be found gravel drifts, 
composed partly of the country rock and partly of the quartz-vein 
stone. Among the gravel will be found particles of gold, washed 
out from the upper parts of the veins. By the sorting power of 
water the heavy gold particles are apt to accumulate mostly near 
the bed of the gravel deposit (bed rock). These gravel deposits are 
the placers. In these the gold particles, like the stone fragments, 
are always rounded and worn by attrition.” (Page 555): ‘ The 
placers of California, however, are of two kinds, viz., the ordinary 
or superficial placers and the deep placers. The superticial placers 
are gravel drifts in the present river beds. The deep placers are 
gravel drifts in old river beds. These old river beds, as already 
stated (pp. 235, 529), are in many cases covered up with lava. In 
some cases the general direction of the old bed coincides with that 
of the present river system, but more commonly the present river 
system cuts across the old river system. In all eases, however, it is 
evident that the old river gravels were formed before the lava flow 

and the newer gravels after the lava flow. In all cases also 
195 = the present riversystem has cut down far below the old beds, 

in this respect entirely different from the old river beds of 
the eastern portion of the continent.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. : 


The court further charged and instructed the jury on its own 
motion (among other things) as follows : 

“Speaking of superficial deposits, Whitney says (page 54): These 
comprise all deposits of metals and their ores which lie loose 
upon the surface or intermingled with the superficial formations, 
the drift, and the alluvial. They are made up of particles and 
rounded fragments which have originally formed a part of some 
bed or vein and from which they have been detached by various 
causes similar to those which have produced the great masses of 
clay, sand, and gravel which almost everywhere cover the rocks in 
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place. Some metalliferous deposits are usually called ‘ washings ’ 
or ‘stream-works.’ ” 

To the giving of which portion of the charge of the court plain- 
tiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as foilows : 

“Such a deposit existing commonly in the alluvium of streams 
and along their courses, and often on the sides or elevated plateaus 
of the mountains, in the loose material of the surface are easily 
distinguished from a lode or vein, which is a body of ore or min- 
eralized rock in the general mass of the mountain.” 


To the giving of which portion of the charge of the court plain- 
tiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its 
194 own motion (among other things) as follows: 

“When they are associated with a lode or vein in the same 
territory the placer is on the surface of the rock which forms the 
matrix of the lode or vein. The bed rock of the placer becomes the 
dividing line between the two deposits, and they are distinguishable 
in elevation as in other characteristics already mentioned.” 

To the giving of which portion of the charge of the court plain- 
bill, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows : 

“As to each form of deposit provision is made in the act of Con- 
gress for acquiring title from the Government, but the quantity of 
land which may be taken in a placer location is much larger 
than that which may be acquired ina lode location, and the pro- 
ceedings for acquiring title differ in some particulars, to which it 
Will be necessary to refer in detail.” 


To the giving of which portion of the charge of the court plaintiff, 
by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows : 

“Tt is, however, provided in section 2555 of the Revised Statutes 
that in an application for patent for a placer claim, when a vein or 
lode is known to exist within the claim, the application shall be 
made with the statement that it includes sueh vein or lode, and in 
such case a patent shall issue for the placer claim, subject to the 

provision of this chapter, ineluding such vei or lode. 
1 “And where a vein or lode is known to exist within the 
boundaries of the placer claim an application for a patent for 
such placer claim which does not include an application for the vein 
or lode claim shall be construed as a conclusive declaration that the 
claimant of the placer claim has no right of possession of the vein 
or lode claim, but where the existence of a vein or lode in a placer 
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claim is not known a patent for the placer claim shall convey all 
valuable mineral and other deposits within the boundaries thereof. 

“ The effect of this section is toexclude from the operation and to 
exclude from the grant of a patent fora placer claim any vein or 
lode the existence of which was known to the patentee at the time of 
the application for the patent, so that such vein or lode remains the 
property of the Government or of any citizen who may have acquired 
title to it in the same manner and to the same extent as if the grant 
had not been made. In other words, as between the patentee of the 
placer and the Government or other claimant of the vein or lode, it 
is in the same situation as if the patent had not been issued.” 


To the giving of which portion of the charge of the court plain- 
tiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“In this instanee the existence of a lode at the point in contro- 
versy under the placer seems to be denied by plaintiff's counsel, 
but there is nothing in the evidence to support that denial. That 

there is a body of ore with defined boundaries in the general 
196 mass of the mountain in that locality 1s sufficiently estab- 

lished, and the case turns upon the point whether its exist- 
ence was known to Wells and Moyer or to Stevens at the date of the 
application for patent.” 

To the giving of which portion of the charge of the court plaintiff, 
by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“It is shown in evidence that Wells and Moyer, in making the 
application for patent, were acting as the agents of Stevens and 
Leiter, their grantees, the latter having purchased from them before 
the application was made ; and therefore it is sufficient if it appear 
that the existence of the lode was known to Wells and Moyer or to 
Stevens or to all of them at and before the time of the application 
for patent. Was it known to them or any or all of them at that 
time; and if known, how known? What means of knowledge 
we the parties have had to charge them with the notice of the 
ode?” 


To the giving of which portion of the charge of the court plaintiff, 
by its counsel, then and there duly excepted. | 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: : 

“Counsel for plaintiff contend that they must have ascertained 
by actual exploration within the limits of the placer that the lode 
existed there, or that there must have been an outcropping of the 
lode within the limits of the placer which could be seen by all 
observers; but such rule would be unreasonable and wholly defeat 
the intent of the statute.” 
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To the giving of which portion of the charge of the court 
197 plaintiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“Tn this instance it seems to be unnecessary to declare what. cir- 
cumstances may be sufficient to affect a patentee with knowledge 
as declared by the statutes; for, if in any case it appear that an 
application for a patent is made with intent to acquire title toa 
lode or vein which may exist in the ground beneath the surface of = 
a placer, it is believed that a patent issued upon such application 
cannot operate to convey such lode or vein.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly @xcepted. 


The court further charged and instrueted the jury on its own 
motion (among oter things) as follows: 

“That intention could be formed only upon investigation as_ to 
the character of the ground and the belief as to the existence of a 
valuable lode therein, which would amount to knowledge under the 
statute.” 


To the giving of which portion of the charge of the court the plain- 
tiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“If we look to the circumstances developed in the evidence we 
shall tind that they tend strongly to the conclusion that the appli- 
‘ation in this instance was of that character. Wells and Moyer 
were placer miners in California gulch and in’ Eureka gulch long 
before Mr. Stevens and his associates acquired title to the premises. 

Their operations had been confined to California gulch and 
19S) to Fureka gulch and some slight explorations on the hillside. 

Upon the purchase by Mr. Stevens and his associates the 
claims were extended in a westerly and a southerly direction to a 
great distance and over territory which had not been before that 
time occupied for placer mining, and which apparently contained 
no placer deposits. Mr. Stevens and his associates were in search of 
lode locations, silver-bearing lodes, and a metal which is not found 
In placer ground.” 

To the giving of which portion cf the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 

The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“Von Cotta says (page 505): ‘Surface deposits from which silver 
is extracted are not known, nor do they probably exist.’ ” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 
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The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“Why was this done? The intentions of Wells and Moyer and 
Stevens are said to have been expressed at the time. If they were 
so expressed, did they state the truth? If not, what is the fact in 
relation to the matter? What was the intention of the parties in 
making this application and securing this patent? If, upon the 
evidence, you say it was to acquire title to the lode or vein in con- 
troversy, the patent will not operate to convey such title. If, on the 
other hand, the application was made in good faith, with intent to 
acquire the premises as placer ground only and without knowledge 
of the existence of any lode in the premises, the patent will operate 
to convey such title.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its 
199 own motion (among other things) as follows: 

“If the application had been limited to California and 
Eureka gulches, and some reasonable space adjacent thereto which it 
might be supposed contained such valuable deposits as had been 
worked out in the gulches, no questions could arise in respect to the 
matter, but when the outlying territory beyond those gulches which 
contains nothing in the nature of a placer deposit, and is apparently 
valuable only for ores and minerals which may be found beneath 
the surface within the country rock in the form of veins or lodes, is 
embraced in such an application, what shall be said as to the pur- 
pose of putting in such outlying parts?” 

To the giving of which portion of the charge of the court plain- 

tiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“The conduct of the parties, quite independently. of any intention 
by them expressed, may be the subject of reasonable presumption 
and inference, and if it appear to you that the purpose was to secure 
such lodes or veins as might be found on the mountains within the 
limits of the placer claim such purpose cannot be effected in any 
such way. 

“Any attempt to pervert the statute and take the lode in a man- 
ner not authorized by law cannot be upheld.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own 
motion (among other things) as follows: 

“If you believe from the evidence that at the time Thomas 

200 S. Wells and William Moyer applied for patent to and en- 

tered the Wells & Moyer placer claim they were doing so for 

the benefit and at the instance of William H. Stevens and Levi Z. 
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Leiter and by reason of agreement with said Stevens and Leiter to 
purchase the same, and that the said Stevens and Leiter paid all the 
expenses attendant upon the location, patenting an entry of said 
placer claim, receiving therefor a deed shortly after said entry was 
made, then you are instructed that the act of the said Wells and 
Moyer was the act of the said Stevens and Leiter, and the knowledge 
of the said Wells and Moyer and either of them was the knowledge 
of the said Stevens and Leiter.” 

To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 7 


The court further charged and instructed the Jury on its own mo- 
tion (among other things) as follows: 

“And you are further instructed that if you believe such an ar- 
rangement and agreement was made, then, even though said Wells 
and Moyer should have been ignorant of the existence of said lode 
or any claim of the existence thereof, yet if the said Stevens knew 
the same to exist neither he nor the plaintiff could in any wise shield 
themselves behind the lack of knowledge on the part of the said 
Wells and Moyer or either of them.” 

To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 


The court further charged and instructed the jury on its own mo- 
tion (among other things) as follows : 
“You are further instructed that the plaintiff must recover upon 
the strength of his own title and not upon the weakness of 
201 = that of his adversary. Whether the defendants have any 
title or not to that part of the deposit of which they are in 
possession under the Wells and Moyer placer claim becomes imma- 
terial unless the plaintiff can show some better title thereto, and if 
you believe from the evidence that the said Wells and Moyer or 
William HH. Stevens knew before the date of their entry in the land 
office that the said vein or deposit underlay the said placer claim, 
then you are instructed that the same did not pass to them by the 
said patent, and they, having no title thereto, cannot complain be- 
‘ause the defendants are in possession, since their trespass cannot be 
a trespass against a person having no title. In sucha case the lodes 
and veins known to exist when a patent is asked for are excluded 
from the ground as much as if they were described in clear terms. 
It was not intended to remit the question of their title to be raised 
by some one who had or might get a better title, but to assert that 
no title passed by the patent in such case from: the United States. 
It remains in the United States at the time of the issuing of the 
patent, and in such case it does not pass to the patentee. He takes 
his surface land and his placer mine and such lodes or veins of min- 
eral that are within it as were unknown, but to such as were known 
to exist he gets bv that patent no right whatever.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 
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The court further charged and instructed the jury on its own 
motion (amoung other things) as follows: 
“The title remaining in his grantor, the United States, to this 
vein, the existence of which was known, the plaintiff has no 
202 such interest in it as authorizes it to disturb any one else in 
the peaceable possession and mining thereof. When it is 
once shown that the vein was known to exist at the time the title 
was acquired to the placer, it is shown that the patentee acquired no 
title or interest in that vein by his patent. Whether the defendants, 
therefore, have any title or are mere trespassers is immaterial. It is 
certain that they are in possession, and that is a sufficient defense 
against one who has no title at all and never had any.” 


To the giving of which portion of the charge of the court the 
plaintiff, by its counsel, then and there duly excepted. 


And thereupon the ape filed its motion for a new trial, which 
said motion is in words and figures following, to wit: 


Unitep States or AMERICA, Slate of Colorado: 


In the Cireuit Court of the United States for the District of 
Colorado. 


Tue Iron Strver Misinc Company, Plaintiff, 
vs. 
JosErH Reryno ps ef al., Defendants. 


And now comes ihe plaintiff and moves the court to set aside 
the verdict and grant a new trial herein for the reasons 
205 —— following, to wit: | 
1. The court erred in receiving and admitting evidence 
against the objection of the plaintiff. 
2. The court erred in rejecting evidence offered by the plaintiff. 
3. The court erred in its charge to the jury. 
4. The court erred in refusing to instruct the jury as requested by 
the plaintiff. 
5. The verdict is against law. 
G. The verdict is against the evidence and unsupported by the 


same. 
L. S. DIXON, 
Kk. O. WOLCOTT, 
FRANK W. OWERS, 
Plaintiff’s Attorneys. 


But the court overruled said motion and gave judgment on the 
vertict of the jury for the defendants and against the plaintiff; to 
which ruling of the court in so overruling said motion and giving 
judgment as aforesaid the plaintiff, by its counsel, then and there 
duly excepted. 

And forasmuch as the matters and things above set forth do not 


fully appear of record the said plaintiff tenders this its bill of 
204 exceptions and prays that the same may be signed and sealed 
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by the judge of this court pursuant to the statute in such cases 
made and provided, which is done accordingly this 26th day of April, 
A. D. 1887. 
(Signed) MOSES HALLETT,  [seat.] 
District Judge. 


Ifave examined above, and all corrections suggested have been 
made; no further objection to same. 
(Signed) PATTERSON & THOMAS, 
For Def'ts. 


(Endorsed :) 1524. Cireuit court U. 5. The Tron Silver M’g 
Co. vs. Joseph Reynolds ef al. Bill of exceptions. Filed Apr. 26, 
ISs7. (Signed) Kdward F. Bishop, clerk. 


And afterwards and on, to wit, the 25th day of May, A. D. 1887, 
came the said plaintiff, by L.S. Dixon, Esq., its attorney, and filed 
therein a certain stipulation. 

And said stipulation is in the words and figures as follows, to wit: 


POD Stipulation. 


Unirep Stares or AMEnicA, |, 
District of Colorado, ae 


In the Circuit Court in and for said District. 


Tue Tro~x Sirver Minina Company 
Us, No. 1524. 
JOSEPH REYNOLDs ef al. 


It is agreed that at the end of the testimony in the bill of excep- 
tions heretofore tiled in this cause there may be inserted the follow- 
ing senience: “Such was the tendency of all the testimony given 
upon the trial of said cause.” 

Dated at Denver this the 25th day of May, A. D. 1887. 

(Signed) ~ PATTERSON & THOMAS, 
Attys for Deft's. 
L. S. DIXON, Atty for Pf: 


The clerk will insert in the transcript of the bill of exceptions the 
clause specified in the foregoing stipulation. 
May 25, ’S7. | 
(Signed) MOSES HALLETT, 
Dist. Judge. 


(Endorsed :) 1524. United States circuit court, district of Colorado. 

Iron Silver Mining Co. vs. Joseph Reynolds ef al. Stipula- 

206 tion for amendment of bill of exceptions. Filed May 25, 
ISS7. (Signed) Edward F. Bishop, clerk. 
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Unitep States OF AMERICA, } a 
District of Colorado, agg 


I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the record-and proceedings heretofore had and entered 
of record in said court and in a certain cause lately in said court 
pending, wherein the Iron Silver Mining Company was plaintiff and 
Joseph Reynolds and J. D. Morrissey were defendants, as fully and 
completely as the same still remain on file and of record in my 
office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 27th day of 
May, A. D. 1887. 

(Seal United States Circuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Endorsed on cover: Colorado C. C. U.S. No. 960. The Iron 
Silver Mining Company, plaintiff in error, vs. Joseph Reynolds and 
John D. Morrissey. Filed June 16, 1887. 


Inthe Supreme Court 


Of the United States. 


THE IRON SILVER MINING COM- 
PANY, 
Plaintiff in Error, 
vs. 
JOSEPH REYNOLDS and J. D. MOR- 
RISSEY, 
Defendants in Error. 


BRIEF AND ARGUMENT FOR PLAINTIFE IN ERROR. 


Statement. 


This is the second appearance of this cause in this court, it 
being, with position of parties reversed, the same reported in 116 
U. S., 687, but coming now upon questions mostly distinct from 
any then decided. The action is ejectment for possession of a 
small part of a tract of mining land, known as the Wells and 
Moyer placer, in Leadville, Colorado, which part, entered upon 
by the defendants, on or about the Ist day of May, 1884, is de- 
scribed in the complaint as “the northwest portion at and near 
the north and east line of” said tract (record, folio 7). The com- 
plaint describes the entire tract, 193.43 acres, by metes and 
bounds, as the same are described in the patent of the United 
States therefor, and alleges the ownership in fee simple and right 
of possession of the plaintiff, and the unlawful and wrongful 
entry by the defendants upon, and ouster and dispossession of the 
plaintiff from, the portion thereof above particularly mentioned. 

The answer (fols. 11-14) contains three defenses: ° 


First—Denial of the title and right of possession of the plain- 
tiff, as alleged in the complaint. 
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Second—Ownership, by the defendants, of Crown Point and Pin- 
nacle lode mining claims, adjoining the placer on the north, the 
veins of which, in their downward course, dip into and under- 
neath the exterior lines of the placer, and that working and fol- 
lowing such veins on their dip, the defendants have, as the own- 
ers thereof and not otherwise, entered upon the premises described 
in the complaint and ousted the plaintiff from the possession 
thereof. 


Third—‘ That at the time of the survey, entry and patenting of 
the said Wells and Moyer placer claim, a certain lode, vein, or 
deposit of quartz, or other rock in place, carrying carbonates of 
lead and silver bearing ore, and of great value, called the Pinnacle 
lode, and a certain lode, vein or deposit, carrying like minerals of 
great value, were known and claimed to exist within the bound- 
aries and underneath the surface of said placer claim, survey lot 
No. 281, and that the fact that such @ vein or verns were claimed 
to exist and did exist within said premises, was known to the pat- 
entees of said claim at all times hereinbefore mentioned, and that, 
in the application for patent for saia placer claim the said vein or 
veins so known to exist, were not included, and were, in the patent 
issued upon such application, expressly excluded therefrom.” 


Further allegations of this defense are to the effect that the 
patent of the placer, in terms, provided that the premises thereby 
conveyed might be entered by the proprietors of any such vein or 
lode, for the purpose of extracting and removing the ore there- 
from, should the vein be found to penetrate, intersect, pass 
through, or dip into said premises, and that the defendant Rey- 
nolds wassuch proprietor of the Pinnacle and Crown Point lodes, the 
veins whereof were so known to exist, and to dip underneath the 
exterior surface lines of the placer,and that he,as such proprietor, 
and the defendant Morrissey, as his licensee, have entered upon, 
and followed said veins underneath and within the surface boun- 
daries of the placer at the place described. 

To the answer the plaintiff replied (fol. 15-19) traversing the 
three several defenses set up, and fora further replication, alleged : 
“That at all times heretofore charged in the answer of the said 
defendants, it has been and still is the owner, and seized in fee 
of, and in actual possession of, the Rock lode mining claim; 
and the Dome lode mining claim, which adjoin, immediately on 
the north side, the said alleged Pinnacle and Crown Point mining 
claims, and that within the exterior boundaries of the said Rock 
and Dome lode mining claims, there is a vein, lode, lead and 
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valuable mineral deposit of quartz, and other rock in place bear- 
ing silver and lead, and which has its top, apex and outcrop, or 
highest end, within the exterior boundary lines of the said Rock 
and Dome lode mining claims, and which said lode, vein, lead 
and valuable deposit, on its dip and downward course, enters into 
and underlies the land adjoining, a portion of which consists of 
ground covered by the said alleged Crown Point and Pinnacle 
lode mining claims.” Then follows an averment of title in the 
plaintiff to the lode or premises in controversy, as part and parcel 
of the veins and mineral deposits outcropping upon the Rock and 
Dome, of which the plaintiff was the owner. 

After the reversal of the former judgment by this court, and 
after the cause was remanded, the plaintiff, to obviate an objection 
to the proof of title in the plaintiff of the Rock and Dome lodes— 
sustained by the court below on the first trial, on the ground that 
such title should have been averred in the complaint,—seasonably 
moved the court for leave to amend the complaint by inserting 
therein the substance of the matters touching the Rock and Dome 
titles, and the plaintiff's ownership thereunder of the lode and 
premises in controversy, as stated and contained in the replication, 
and by striking the same from the replication. The motion so 
made was denied by the court, and the order made and entered 
thereon, nearly three months before the trial took place, appears 
on page 20 of the record. 

Upon the trial the plaintiff (pp. 27, 28, 29,) gave evidence of its 
title to the premises in controversy from its inception, as follows : 

1. Three location certificates of the Wells and Moyer placer? 
made on the 23d of March, 1878. 

2. Certificate showing application for patent May 16, 1878. 

3. Certificate of entry issued July 22, 1878. 

4. The patent from the United States, dated March 11, 1879, 
which contained the following conditions and stipulations ° 

“ First—That the grant hereby made is restricted in its exter- 
ior limits to the boundaries of the said lot, No. 281, as-hereinbe- 
fore described, and to any veins or lodes of quartz or other rock 
in place bearipg gold, silver, cinnabar, lead, tin, copper or other 
valuable deposits which may hereafter be discovered within said 
limits and which are not claimed or known to exist at the date 
hereof. 

“ Second—That should any vein or lode of quartz or other rock 
in place bearing gold, silver, cinnabar, lead, tin, copper or other 
valuable deposits be claimed or known to exist within the above 
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described premises at the date hereof, the same are expressly ex- 
cepted and excluded from these presents. 


“ Third—That the premises hereby conveyed may be entered by 
the proprietors of any vein or lode of quartz or other rock in 
place bearing gold, silver, cinnabar, lead, tin, copper or other val- 
uable deposits for the purpose of extracting and removing the ore 
from such vein, lode or deposit, should the same or any part 
thereof be found to penetrate, intersect, pass through or dip into 
the mining ground or premises hereby granted.” 


5. Deeds of conveyance from Wells and Moyer, the placer pat- 
entees, to Stevens and Leiter, and from the latter to the plaintiff, 
the last bearing date in March, 1880. 


The plaintiff next offered in evidence (p. 29) the patents of the 
Rock and Dome lodes and deeds conveying title thereto, to the 
plaintiff, for the purpose of tracing, within the end lines extend- 
ed forward and downward according to law, the right to follow 
the vein out-cropping therein into the territory and premises in 
dispute and thus establishing title to such territory and premises 
in the plaintiff. The evidence so offered was rejected by the 
Court and exception duly taken ‘by the plaintiff. 

The same offer (pp. 71, 72) was substantially renewed after the 
defendants had been permitted to put in evidence their title to 
the Crown Point and Pinnacle, and after they had rested their 
case, but was again rejected and further exception taken by the 
plaintiff. 

Upon the trial the defendants expressly disavowed any claim 
of right or title to the premises in controversy under the Crown: 
Point and Pinnacle locations and patents, or that such premises 
were part or parcel of any vein out-cropping in the Crown Point 
or Pinnacle which they could lawfully pursue and hold or own 
under those patents. They not only offered no evidence showing 
or tending to show any right or title in or to the premises in dis- 
pute in that way, but, referring to the Crown Point and Pinnacle 
lodes (p. 70), said: “We have no claim under any apex at 
all.” This was an abandonment of their second defense and so 
much of their third defense as is contained in the paragraphs 
numbered two and three. And the court having excluded the 
plaintiff’s offer of proof of title under the Rock and Dome pat- 
ents, the issues before the court and jury, in the case as tried, 
so far as title to the vein itself was concerned, were 
reduced to the single one of title in the plaintiff under the 
placer patent, which question in turn depended upon whether 
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the lode or vein, at the place in controversy, within the 
placer and into which the defendants had intruded, was known to 
the placer patentees to exist at the time they made application for 
and entered the placer, without including in such application an 
application for such vein or lode, as pleaded by the defendants 
in the first paragraph of their third defense, and as provided for 
by Sec. 2333 of the Revised Statutes. As alleged in the answer: 
the application for purchase and entry of the placer did not include 
an application for the vein or lode in controversy, or any vein or 
lode as known by the patentees to exist within the boundaries of 
the placer; and such knowledge on the part of the patentees was 
expressly denied in the replication. The chief question in the 
case as tried, therefore, was this one of knowledge on the part of 
the placer patentees, or whether the premises in dispute were a 
known vein or lode within the second exception of the patent. 

Section 2333 under which the placer patent issued is as follows: 

“ Where the same person, association, or corporation is in pos- 
session of a placer claim, and also a vein or lode included within 
the boundaries thereof, application shall be made for a patent for 
the placev claim, with the statement that it includes such a vein 
or lode;‘and in such case a patent shall issue for the placer 
claim, subject to the provisions of this chapter, including such 
vein or lode, upon the payment of five dollars per acre for such 
vein or lode claim, and twenty-five feet of surface on each side 
thereof. The remainder of the placer claim, or any placer claim 
not embracing any vein or lode claim, shall be paid for at the 
rate of two dollars and fifty cents per acre, together with all costs 
of proceedings; and where a vein or lode, such as is described in 
section twenty-three hundred and twenty, is known to exist 
within the boundaries of a placer claim, an application for a pat- 
ent for such placer claim, which does not inelude an application 
for the vein or lode claim, shall be construed as a conclusive 
declaration that the claimant of the placer claim has no right of 
possession of the vein or lode claim: but where the existence of 
a vein or lode in a placer claim is not known, a patent for the 
placer claim shall convey all valuable mineral and other deposits 
within the boundaries thereof.” 

The patent of the placer, which carried with it the title to the 
surface included within the lines of the location as well as the 
land beneath the surface (115 U.S. 406), subject only to its being 
shown that the ground in dispute was within some one of the 
exceptions contained in it, having with the subsequent convey- 
ances been put in evidence, the plaintiff, after some oral testi- 
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mony (pp. 29-54) explanatory of a map and model and some 
photographs introduced showing the general features of the coun- 
try at and surrounding the placer and the location of other adja- 
cent mining claims, rested its case. 

The defendants thereupon offered testimony, the object of which 
was to show that the ground in dispute was a contact vein be- 
tween porphyry and lime within the boundaries of the placer, 
and that it was known to the patentees to exist at the time they 
made their application for and entry of the placer. In order that 
the nature, scope and effect of the testimony introduced by the 
defendants to establish the existence and knowledge of the vein 
within the boundaries of the placer may be easily and clearly 
understood, we have prepared and annexed to this brief, in form 
of an appendix, an abstract of the same as given by each witness, 
except the first witness examined, a summary of whose testimony, 
exhibiting as it does very fully and accurately the situation and 
characteristics of the vein, together with the mode of its discovery, 
first without, and afterwards within, the boundaries of the placer, 
is here given as part of our statement. The appendix also con- 
tains an abstract of the testimony. for the plaintiff in rebuttal. 

It was shown by the testimony of My, Page, a mining en- 
gineer and expert and the first and leading witness examined for 
defendant (pp. 34-41), that the point of discovery of the vein, 
whence, as matter of fact within his knowledge, he traced and 
identified it as running into or within the placer at the place in 
dispute, was in the shaft of the Pinnacle lode claim and outside 
of the boundaries of the placer. He gave no testimony tending 
to show knowledge of the existence of such vein, either within 
or without the boundaries of the placer, on the part of the 
patentees or of any one else at or before the time of the applica- 
tion for and entry of the placer. His testimony, entirely 
theoretical as to the existence of the vein within the placer 
elsewhere than at the place in dispute, was, aside from the evi- 
dence furnished by the workings of the defendants at that place, 
based wholly upon developments and discoveries made outside 
of the boundaries of the placer, and at distances varying from 
several hundred to some thousands of feet from such boundaries, 
and which developments and discoveries had been almost wholly 
made after the entry of the placer and issuance of the patent. 
To the admission of this testimony (folios 62-65) objections were 
taken and exceptions reserved by the plaintiff. Like objections 
and exceptions were taken and reserved elsewhere during the 
trial as shown by the record. 
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The same witness testified that there was wash to an average 
depth of about 200 feet over the entire placer underneath which 
and above the vein was the hanging wall of porphyry which the 
testimony of this and other witnesses showed varied from 100 to 
500 feet in thickness. He further testified that the shaft of the 
Pinnacle reached the vein at a depth of 108 feet from the surface, 
and that following the vein as worked by the defendants from 
that point to the point where it entered the placer at the place in 
dispute it was found to be 335 feet below the surface, and that 
the vein as thus developed and shown had “an extension 
laterally as well as on its dip” into the placer. The distance 
from the Pinnacle shaft to the point where the defendants 
entered the placer, as shown by the maps, models and testimony, 
was about 1,000 feet or one-fifth of a mile. And again he said: 
“There is no out-crop of this vein upon the surface, and the vein 
does not come through the wash ; there is 100 feet of wash over 
the out-crop. No man going over the surface of the ground on 
the Crown Point and Pinnacle could, without development, have 
any information that there was any lode beneath it.” 

His first examination of the discovery shaft of the Pinnacle 
was in 1883. Heknew nothing of it before that time, nor did he 
know when the discovery was made, but it appeared from the 
testimony of another witness (Hallock) for the defendants, and 
the only one giving testimony directly upon the point (fol. 117), 
that the discovery was made in December, 1879, more than a 
year and one-half after application for and entry of the placer, 
and about ten months after the patent was issued. The time of 
discovery within the placer, being the time the defendants made 
entry into the premises in dispute, does not distinctly appear in 
testimony, but it was about the time laid in the complaint and 
not denied in the answer, namely, May Ist, 1884. 

Mr. Page was also (fol. 66), under objection and exception by 
the plaintiff (afterwards renewed on examination of other wit- 
nesses), examined as to the character and value of the placer as 
placer ground, or carrying free gold in paying quantities in the 
wash covering its surface, and gave testimony tending to show 
that, excepting those portions lying along California and Eureka 
gulches, about one-tenth of the surface of the placer, the same was 
not valuable for placer purposes. 

Save one witness (Baldwin), a mining engineer who, in No- 
vember, 1884, visited the workings of the defendants in the 
Crown Point and Pinnacle, passing through them into the prem- 
ises in dispute and describing them and the vein and explaining 
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the manner of its discovery within the boundaries of the placer, 
in substance as described and explained by Mr. Page, the testi- 
mony of all the other witnesses for the defendants was 
directed to showing the existence, or indications of the 
existence, of a vein at places without the boundaries of the 
placer and distant from such boundaries as above stated, 
and to showing conversations had by the witnesses with Mr. 
Moyer, one of the placer patentees, and with William H. Stevens, 
all of which testimony was objected and excepted to by the 
plaintiff. 

The testimony as to the discoveries or indications of a vein 
outside of the boundaries of the placer prior to the time of its en- 
try was, as will be seen by examination, vague and unsatisfac- 
tory. As shown by the testimony, the developments at that time 
were slight, so slight, in fact (being chiefly indications of vein or 
contact matter found at the bottoms of ordinary mining shafts), 
that no more than three or four of the witnesses were able to 
speak of a dip to the east in the direction of the placer, whilst 
others, with the equal knowledge of facts, testified that no dip or 
pitch was shown. And as to the course or strike of the vein, all 
the witnesses were silent as to any indication by which it could 
have been surmised or known. 

The conversations with Mr. Moyer were iet in as admissions on 
his part that he was applying for and entering the placer for the 
purpose, after entry, of making conveyance to Mr. Stevens, or to 
Mr. Stevens and Mr. Leiter, in pursuance of a previous verbal 
contract between him and Mr. Stevens. 

Mr. Stevens’ conversations were introduced, not to show that 
he had any knowledge of the existence of any vein within the 
boundaries of the placer, for that no one pretended, but to show 
that there existed in his mind a theory, altogether speculative in 
its nature, that a lode or vein might be found within the placer, 
the title or possession of which would be secured by the placer 
entry and patent and by conveyance from the placer patentees. 

No witness testified to knowledge on the part of Mr. Stevens or 
any one else of the existence of a vein within the placer, and it 
unequivocally appeared from all the testimony that such knowl- 
edge was at the time impossible. It took years of subsequent un- 
derground labor and drifting before the fact was or could have 
been known, and, when thus ascertained, it was of the existence 
of a vein more than three hundred feet beneath the surface of the 
placer. 

Aside from the mental operations going on in the head of Mr. 
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Stevens, which resulted in his forming and expressing a theory 
upon the subject, and which all the witnesses testified was a mere 
“theory,” “prediction,” “thought,” “belief” or “speculation” on 
his part, there was no testimony tending to show in. theory even 
the existence of any lode or vein within the boundaries of the 
placer. No theory of the kind had been formed:by Wells or 
Moyer, the placer patentees, nor was it entertained by any of the 
witnesses, except one or two who had conversed with Mr. Stevens, 
and were inclined to give credit tos. Neither Wells nor Moyer, 
the placer patentees, had formed any such theory; nor did they 
entertain or act upon any supposition or belief; of the kind. 
Neither had the notion entered the heads of any of the witnesses, 
save as imbibed from conversations with Mr. Stevens. One or 
two witnesses were inclined to concur in Mr. Stevens’ specula- 
tions, while they seemed to make little or no impression upon the 
minds of others. All understood that it was a matter of the 
merest conjecture on his part. Strike from the record the testi- 
mony relating to his conversations, in which, from varying mo- 
tives, he attempted to prophesy what the future might bring forth, 
and there is absolutely nothing left upon which to base a claim of 
the existence of a known lode or vein within the boundaries of the 
placer, which was taken out of the operation of the patent by 
virtue of the exception contained in it. 

And Mr. Stevens’ motives for acquiring the surface ground, 
which invariably appear in connection with his statements of his 
theory, show that his object was not to obtain title to lodes or 
veins by means of a placer patent. He had located and owned 
several lode claims on grounds outside of the boundaries of the 
placer, upon what he thought was the top or apex of a vein which 
he surmised, on its dip, extended into the placer, and it was for the 
purpose of protecting his title and possession of the vein on its 
dip, in case it did enter the placer, and to avoid invasion of his 
rights and litigation and trouble in the future, that he sought to 
acquire title to the surface ground. Such was one motive, and, we 
submit, a perfectly Jawful and proper one. On other occasions 
Mr. Stevens seems to have entered more largely into the field of 
prophecy, indulging in speculations as to the entire region of 
country in and about Leadville, when his purpose was to induce 
the building of a railroad into that place. We see no particular 
wrong in this, so long as no person was deceived by the character 
of his remarks, but all understood that he was speaking as a mere 
theorist, with no better or greater means of information than were 
possessed by all others. Surely we see nothing in it which could 
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justify the forfeiture of his right of property, or the right of 
property of any person or corporation claiming title through 
him. 

For a brief history of the manner in which Wells and Moyer 
acquired possessory rights to the ground as placer, see appendix 
pp. 10 and 11, and Mr. Wells’ testimony, p 72, record. 

The testimony of these witnesses being closed, the defendants, 
under objection and exception by plaintiff, gave in evidence certain 
certificates of location and deeds and a bond, as shown at page — 
of the appendix, and rested their case, and thereafter follows a 
summary of the testimony for the plaintiff in rebuttal. 


Errors. 


Of errors numerously assigned we respectfully invite particular 
attention to the following: 


I. The rejection of the plaintiff’s offer of proof of title and. 
right of possession of the premises in controversy under the Rock 
and Dome patents, and subsequent conveyances. 


II. The admission, as tending to show knowledge of the ex- 
istance of a vein within the boundaries of the placer at the time 
of entry, of evidence of workings and developments made therein 
after entry ; of workings and developments without such boun- 
daries, as well those made before as after entry; and of lode 
claims without such boundaries, both those made before and 
after the entry, as also those in which no discovery of a lode or 
vein within their limits had been made. 


III. Admitting evidence of the character of the surface 
ground of the placer as not carrying throughout its extent auri- 
ferous gravel in quantity or quality, to be worked or washed 
with profit. 


IV. Admitting the conversation of Mr. Stevens to show, not 
his knowledge of the existence of any vein or veins within the 
boundaries of the placer, but that he had formed a theory upon 
the subject as well as upon the general geological formation of 
the country. 


V. Admitting conversations of Mr. Moyer to show that he 
had verbally agreed with Mr. Stevens to convey the placer to him 
or to him and Mr. Leiter after entry made. 


VI. Refusing the plaintiff's request to instruct as follows: 
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(1.) “The question for your consideration arises under that 
part of Section 2333 which the Supreme Court has defined in 
this case as follows: ‘ But in case where the applicant for a placer 
patent is not in possession of such lode or vein within the boun- 
daries of his claim, but such a vein is known to exist and is not 
referred to or mentioned in the claim or patent, then the applica- 
tion shall be construed as a conclusive declaration that the 
claimant of the placer mine has no right to the possession of the 
vein or lode claim.’ ” 


(2.) “Thomas S. Wells and William Moyer were the appli- 
cants for the placer patent in question, and their application to 
enter and patent the same was made on the 16th day of May, 
1878. In their application and their patent no lode or vein within 
the boundaries of the placer is mentioned or referred to as having 
been known to exist at that time. They applied for and obtained 
their patent, claiming that no lode or vein within the boundaries 
of their claim was known to exist, and the principal questions in 
this case whether in fact the patentees, Wells and Moyer, or Mr. 
Stevens had knowledge of the existence of such lode or vein, and 
if so, whether it is the same lode or vein from which the plaintiff 
in this case, now the owner of the placer claim, seeks to dispos- 
sess the defendants.” 

(3.) “The lode or vein which, if known to the applicants, 
Wells and Moyer, it became necessary for them to include in 
their application, or to be excluded from the possession thereof, 
must have been— 


“First—A lode or vein the top or apex of which out-cropped at 
the surface or was known to exist at some point below the surface 
within the boundaries of their placer claim. 


“Second—It must have been susceptible of location by its top or 
apex upon the surface of the ground of the placer. 


“Third—It must have been a lode or vein known to them at 
the time of their application for the placer, to wit, May 16, 1878.” 


(4.) “The statute uses the words ‘Where a vein orlode * * 
* is known to exist within the boundaries of a placer.’ By 
these words you are to understand such knowledge on the part 
of the applicants or placer; patentees of the existence of such lode 
or vein as would have enabled them, had they so desired, to have 
made a valid lode location thereon within the boundaries of the 
placer, or to have made survey thereof so as to have purchased 
the same with twenty-five feet of surface-ground on each side 
thereof at five dollars per acre.” 
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(5.) “A valid lode location can only be made after the dis- 
covery of the vein or lode upon which it is made.” 


(6.) “A vein or lode of the kind here spoken of can only be 
known within the boundaries of a placer claim in one of two 
ways; either it must visibly out-crop within such boundaries, or 
such work and development must have been made within as to 
have exposed a vein or lode below the surface of the placer.” 


(7.) “The jury are instructed that the terms ‘vein or lode’ 
and ‘ vein or lode claims,’ as used in section 2333 of the Revised 
Statutes of the United States, mean and refer to veins or lodes 
which have been discovered and have been developed and 
located, and that have metes and bounds, within the boundaries 
of a placer claim, before the date when application was made for 
placer patent; and unless the jury find that such a claim was 
‘known to exist’ within the boundaries of the Wells and Moyer 
placer at the date when the application was made for the Wells 
and Moyer placer patent, no other lode comes within the reserva- 
tion clause in said patent which refers to lodes ‘claimed or 
known to exist’ at the date of its issuance; and, unless the jury 
find from the evidence that such a lode was discovered and _lo- 
cated and is now owned by the defendants upon that portion of 
the placer in controversy in this action, a verdict must be ren- 
dered for plaintiff.” 


(8.) “The jury are instructed that the date of the inception 
of plaintiff's title in fee is the date when application was made— 
for the placer patent, which is shown by a certificate of the 
register and receiver of the United States land office at Leadville, 
Colorado, to be the 16th day of May, A. D. 1878.” 


VII. Charging the jury in several particulars as follows: 


(1.) “As to each form of deposit provision is made in the act 
of Congress for acquiring title from the government, but the quan- 
tity of land which may be taken ina placer location is much larger 
than that which may be acquired in a lode location, and the proceed- 
ings for acquiring title differ in some particulars, to which it will 
not be necessary to refer in detail.” 


(2.) “In this instance the existence of a lode or vein at the 
point in controversy under the placer seems to be denied by 
plaintiff’s counsel, but there is nothing in the evidence to sup- 
port the denial. That there is a body of ore with defined boun- 
daries in the general mass of the mountain in the locality is 
sufficiently established, and the case turns upon the point whether 
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its existence was known to Wells and Moyer or to Stevens at the 
date of the application for patent.” 


(3.) “It is shown in the evidence that Wells and Moyer, in 
making the application for patent, were acting as the agents of 
Stevens and Leiter, their grantees, the latter having purchased 
from them before the application was made; and therefore it is 
sufficient if it appear that the existence of the lode was known to 
Wells and Moyer or to Stevens or to all of them at and before the 
time of the application for patent. Was it known to them or any 
or all of them at that time? And if known, how known? What 
means of knowledge must the parties have had to charge them 
with notice of the lode?” 


(4.) “Counsel for plaintiff contend that they must have ascer- 
tained by actual exploration within the limits of the placer, that 
the lode existed there, or that there must have been an outcrop- 
ping of the lode within the limits of the placer which could be 
seen by all observers; but such a rule would be unreasonable and 
wholly defeat the intent of the statute.” 


(5.) “In this instance it seems unnecessary to declare what 
circumstances may be sufficient to affect a patentee with knowl- 
edge as declared by the statutes ; for, if in any case it appear that 
an application for a patent is made with intent to acquire title to 
a lode or vein which may exist in the ground beneath the surface 
of a placer, it is believed a patent issued upon such application 
cannot operate to convey such lode or vein.” 


(6.) “That intention could only be formed upon investigation 
as to the character of the ground and the belief as to the existence 
of a valuable lode therein, which would amount to knowledge under 
the statute.” 


(7.) “The intentions of Wells and Moyer and Stevens are 
said to have been expressed at the time. If they were so ex- 
pressed, did thev state the truth’ If not, what is the fact in re- 
lation to the matter? What was the intention of the parties in 
making this application and securing this patent? If you say it 
was to acquire title to the lode or vein in controversy, the patent 
will not operate to convey such title. If on the other hand, the 
application was made in good faith, with intent to acquire the prem- 
ises as placer ground only and without knowledge of the existence 
of any lode in the premises, the patent will operate to convey 
such title.” 


(S.) “The conduct of the parties, quite independently of any 
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intention by them expressed, may be the subject of reasonable 
presumption and inference, and if it appear to you that the pur- 
pose was to secure such lodes or veins as might be found on the 
mountains, within the limits of the placer claim, such purpose 
eannot be effected in any such way. Any attempt to pervert the 
statute and take tle lode, in a manner not authorized by law, 
cannot be upheld.” 


9.) “ You are further instructed that the plaintiff must recover 
upon the strength of inis own title, and not upon the weakness of 
that of his adversary. Whether defendants have any title or not 
to that part of the deposit, of which they are in possession under 
the Wells and Moyer placer claim, becomes immaterial, unless 
the plaintiff can show some better title thereto, and if you believe, 
from the evidence, that the said Wells and Mover, or William H. 
Stevens, knew before the date of their entry in the land office 
that the said vein or deposit underlay the said placer claim, then 
you are instructed that the same did not pass to them by the said 
patent, and they, having no title thereto, cannot complain, because 
the defendants are in possession, since their trespass cannot be a 
trespass against a person having no title.” 


VIII. Overruling the plaintiffs motion for a new trial. 


POINTS AND ARGUMENT. 
I. 


The evidence of the plaintiff's title and right of possession of 
the premises in dispute, under the Rock and Dome patents, should 
have been received. What objection can exist to the plaintiff in 
ejectment, having two titles or two sources of title, proving both ? 
We can conceive of none. It was decided by the Court of Ap- 
peals of New York, in 


Enders vy. Sternbergh, 2 Abb., Ct. App., Dee. 31, 


that he could do so, and we know of no rule or decision, nor can 
we perceive any reason to the contrary. It being understood that 
the court below, on the first trial of this cause, excluded this 
evidence on the ground that the Rock and Dome title was set up 
in the replication instead of the complaint, a motion was made to _ 
amend by transposing that part of the replication to the com- 
plaint, with the result shown by the record. The motion was 
denied, and to the decision, not being reviewable on error, no ex- 


ception was taken. The motion was made to obviate such objec- 
tion, and not because it was deemed essential to let in proof of 
that title. The action was to recover possession of a small part, 
particularly described, of 193.43 acres of land, of which the com- 
plaint alleged the plaintiff was the owner, and which was “de- 
scribed by metes and bounds in the United States patent issued 
therefor, as follows:” and then followed the description of the en- 
tire tract as contained in the patent. The patent referred to did 
not issue to the plaintiff, but to strangers to the suit, and the com- 
plaint did not aver title in the plaintiff under it. No source or 
chain of title in the plaintiff was alleged, and the reference in the 
complaint to the patent was as matter of description of the larger 
tract of land, from a particular part of which the plaintiff had 
been ousted by the defendants. The averment of the complaint 
was the general one required by the Code, that the plaintiff 
“claimed an estate of inheritance in fee-simple in and to said 
premises,” but with no reference to the source of title or the man- 
ner in which it was acquired. The plaintiff was not, therefore, 
limited in its proof of title by any allegation in the complaint. 
It was not restricted in such proof under the patent, because 
the patent was not so pleaded. It might have disregarded the 
patent as its source of title,and proceeded directly to proof of title 
in some other way, as for example, under the Rock and Dome 
patents. Or, being unrestricted by averments in the complaint. 
it might make proof of title from both sources, which we insist 
should have been allowed. If the plaintiff in ejectment should, 
for convenience or accuracy of description, aver that he was the — 
owner of a tract of land described so and so, in a deed from John 
Doe to Richard Roe, it clearly would not compel him to prove 
title through that deed, or cut him off from proof of any other 
valid title. And the fact that the plaintiff in a subsequent plead- 
ing had averred title under the Rock and Dome patents, did not 
vary the question. If anything, it rendered proof of title from 
that source all the more admissible, for the reason that it apprised 
the defendants that such title would be relied upon, a thing that 
the rules of pleading in the action of ejectment do not require. 
The defendants were not and could not have been taken by sur- 
prise, and, if justice between parties is an end to be subserved in 
a law-suit, we respectfully submit that the proof should have been 
received. 
II. 

The evidence to the several matters embraced in assignment 

II. was inadmissible for reasons quite apparent. The chief ground 
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of objection is that it had no tendency to prove knowledge of the 
existence of any lode or vein within the boundaries of the placer 
at the time of its entry, which was the vital and only real ques- 
tion in the case. Proof of knowledge of the existence of a vein 
300 feet beneath the surface, acquired by work done and develop- 
ments made in 1884, has no tendency to show knowledge of the 
existence of such vein in 1878. Proof that a vein is known to 
exist in White Acre is not evidence to show that one exists or is 
known to exist in Black Acre. Proof of the discovery and loca- 
tion of lodes upon one tract of land is without effect to prove the 
existence or knowledge of the existence of lodes within another 
tract of land; and a fortiori, proof of the mere location or surface 
marking of a lode claim, with no discovery of a lode, is inadmissi- 
ble for such purpose. The principles upon which these proposi- 
tions rest, governing the admissibility of testimony in actions at 
law, are elementary and familiar. They apply with unbroken 
force here where it was manifest upon the trial—a point not 
questioned or questionable—that the ultimate fact to be establsihed 
was one which, in the nature of things, did not and could not 
exist. Knowledge of the existence of the lode within the placer 
was plainly impossible, and to receive testimony, in the vain at- 
tempt to show knowledge, was not only idle but obviously incon- 
sistent and unreasonable. Whether there might exist outside 
developments and workings uncovering and disclosing a lode 
situated and dipping into the placer as this one is described, 
which would establish knowledge of its existence within the placer, 
it is unnecessary here to discuss. It may be conceded that the 
discoverer, working and developing a vein up to the line ot the 
placer or within a few feet of the line, with all its physical char- 
acteristics well known, might not pause in his work and make, 
entry of the placer claim as in ignorance of the lode existing with- 
in it. But no such question is here presented. In the first place 
the camp, as it respected lode or silver mining, was a new one, 
with a geological formation hitherto unfamiliar and unknown, 
In the next, there had been very slight, almost no developments 
in the neighborhood or upon the vein, the apex of which was 
supposed to have been discovered at distances varying from sev- 
eral hundred to several thousand feet from the boundaries of the 
placer, and of the nature, situation and characteristics of which 
so little was known that but very few witnesses could venture an 
opinion as to its dip, and none could speak of its course or strike, 
whilst nothing could be said of its continuance or strength 
Such was the condition of affairs at the time of the entry of the 
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placer, and to say that evidence of facts like these may be receiv- 
ed from which to infer knowledge of the existence of a lode within 
the placer is to go wholly into the regions of fancy for such purpose, 
as well as to ignore the lessons taught by experience in every mining 
camp in the country. The great labor and immense sums every- 
where expended, in reliance upon indications of this kind, but 
resulting only in disappointment in thousands of instances, suffi- 
ciently attest the fallaciousness of theories among mining people, 
the deceptive nature of that faith, which to them may be “the 
substance of things hoped for,” but is not “the evidence of things 
not seen.” To say that such indications upon which miners are 
prone to form theories or indulge in expectations or hopes are 
any evidence of knowledge on their part of what may afterwards 
be found hidden far away in the bowels of the earth, is, we sub- 
mit, most unfounded and unreasonable. And the fact that the 
hundredth man, guessing on the hundredth occasion, may have 
happened, as subsequently proven, to guess right, no more justi- 
fies the inference of knowledge on his part than in the ninety 
and nine instances where it turned out that he guessed wrong. 
So great and numerous have heen the violent disturbing causes 
in geological formations, that irregularties constitute the rule, not 
the exception, in almost every mining camp. 


III. 


The character of the placer as carrying or not carrying free 
gold in paying quantities in the wash covering its surface was a 
matter quite foreign to any question at issue in the cause. It 
was irrelevant to the question of knowledge on the part of the 
placer patentees or Mr. Stevens of the existence of a lode within 
the boundaries of the placer, tending neither to prove or dis- 
prove such knowledge ;—a fact which, if it had existed, was 
capable of being proved by evidence of a direct and satisfactory 
kind, without resort to vague and ambiguous inferences drawn 
from negative testimony as to the qualities or value of the ground 
for placer purposes. It was testimony going to. a collateral 
attack upon the validity of the patent as having been improperly 
or unlawfully obtained, and not to showing that the lode in 
question was excepted from the operation of the patent because 
its existence within the placer was known to the patentees before 
or at the time of their application and entry. 
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The conversations of Mr. Stevens. should have been excluded 
because they had no tendency to show and were not introduced 
for the purpose of showing knowledge on his part of the exist- 
ence of a lode within the limits of the placer. They were 
introduced for the purpose of showing a mere theory on his part, 
formed upon the then slight developments and most superficial 
knowledge of the geological features of the surrounding country. 
They were utterly without significance as evidences of knowledge 
and tended only to confusion in the minds of the jury upon that 
important question. 

Again, they were inadmissible because not within the issues 
formed by the pleadings. No foundation was laid in the plead- 
ings for the introduction of any evidence with respect to Mr. 
Stevens’ supposed knowledge of a lode or vein within the 
boundaries of the placer. The answer of the defendants was that 
the vein was known to the patentees of the placer, Wells and 
Mover, and that was the oniy issue. It contained no allusion to 
Mr. Stevens—no statement that he was in any manner concerned 
in the entry. And abandoning the issue as to knowledge on the 
part of the patentees, and without proving or attempting to prove 
that they or either of them had so much as a theory, suspicion 
or belief on the subject of the existence of lodes or veins within 
the placer, the defendants, against the objection of the plaintiff, 
were permitted so to abandon and ignore the real and only issue 
and go directly into evidence of Mr. Stevens’ sayings for the pur- 
pose of showing his theory, without which there would not have 
been so much asa theory before the court and jury that there might 
thereafter be found a lode or vein within the boundaries of the 
placer. [or this reason, also, it is obvious that the testimony 
as to his conversations should not have been received. 


V. 

And for the same reason last assigned for excluding the con- 
versations of Mr. Stevens, those of Mr. Mover should have been 
excluded. Without proper allegations in the answer, the facts 
intended to be shown by the conversations, and which consti- 
tuted the gist of the defense, were clearly inadmissible. There 
was no allegation that the placer entry was made by Moyer or by 
Wells and Moyer for the use or benefit of Mr. Stevens, or of Mr. 
Stevens and Mr. Leiter, nor that Moyer was acting as the agent 
of Stevens or of Stevens and Leiter in the premises. 


- a 


=... -— - 


Again, upon the facts claimed, Mr. Moyer was not the agent of 
Mr. Stevens in making the survey and entry of the placer so ag 
to bind Stevens by his declarations, such being the ground on 
which the declarations were admitted by the court. If A. ver- 
bally, or otherwise, agrees with B. that he will purchase a tract of 
land from C., and afterwards convey it. to B. for a consideration 
named, A., in his negotiation with C. for the purchase, does not 
become the agent of B., but is acting for himself as the principal 
in that transaction. He is in no sense the agent of B., so that his 
declarations or admissions made to third persons can become 
primary or independent evidence as against B. His declarations 
or admissions so made are at best but mere hearsay as‘ to the 
matter declared or admitted, save that under proper circumstan- 
ces they may be used against himself. The declarations of a 
party claiming to act as agent, made to third persons, are not ad- 
missible against his alleged principal to prove the fact of agency, 
which was the purpose or one of the purposes for which the 
declarations in question were received. The rule is that the 
agency must be first shown by direct evidence, sufficient for the 
consideration of the jury, after which the declarations of the 
agent, as part of the res geste, may be received—a rule which was 
wholly disregarded on the trial, since no evidence of the so-called 
agency of Mr. Mover—nothing save his alleged declarations made 
to others in the absence of Mr. Stevens, was offered or shown by 
the defendants. 

VI. 

We come now to the requests to instruct refused, which, to- 
gether with the opposite instructions given, present by far the 
most important questions in the case—questions which, we 
trust, will not fail to receive the consideration and determination 
of the court. They involve chiefly, indeed may be said to turn 
wholly upon the meaning to be attached to the words “known to 
exist,” as used in section 2333 above quoted. The inquiry is 
whether the statute means what it says,—knowledge of the exist- 
ence of a lode or vein within the boundaries of the placer, or 
whether it means something other or different? Whether, when 
there are no circumstances which can be regarded as equivalent 
to knowledge or from which it can be inferred, where knowledge 
is plainly impossible, or, more broadly, whether in any other 
state of case, a mere theory, hope, expectation or belief on the 
part of the patentee or any one else, that a vein or lode may exist 
or be found to exist within the placer, can be said to constitute a 
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known existence thereof, which shall operate as an exception 
under the statute, or in the patent issued in pursuance of it? 
And whether an intent on the part of the patentee, possessed of 
no knowledge, to acquire title to a lode or vein which might 
afterwards be discovered within the boundaries, can so operate ? 

There are probably few words in our language in more fre- 
quent and familiar use, and the primary and accepted meaning 
of which is more generally understood by all classes of people, 
than the word know or known. In the primary sense of mental 
cognition of, of being assured, or aware of as true or actual, every 
ordinarily intelligent person understands the meaning and use of 
the word. In ordinary speech or conversation no one would use 
it as applicable to a subject imaginary in its nature—a subject of 
which no person could have mental cognition, or be assured or 
aware of as true or actual. No one would use it as applicable to 
a subject at the time entirely beyond the scope of human cogni- 
zance. None would think of applying it to a particular thing or 
subject which might or might not exist in the center of the sun, or in 
the center of the earth, or be hidden three hundred, one thousand, 
or ten thousand feet beneath the earth’s surface. If by possibility, 
which cannot be admitted, the word could under any cireum- 
stances be so used, it would be a most extraordinary and excep- 
tional use to make of it. It would not be in that ordinary, popu- 
lar, or genera! signification in which the legislature is presumed 
to use words in expressing its will for the guidance and govern- 
ment of all the people, and which constitutes a cardinal rule in 
the construction of all statutes. It is to be presumed that con- 
eress weighed well the words it employed; and, the words not 
being teclinical, or words of art, but words in common and everv- 
day use, having a common every-day meaning, it must be like- 
wise presumed that they were used in that sense and not in any 
extraordinary or unusual one. Words of:the kind are never to 
be construed in the latter sense, unless the intention so to use 
them clearly appears.on the face of the statute: for, otherwise it 
would be for the court, not only to suppose that the legislature 
intended to mislead or deceive, but also to incur the risk of de- 
claring that to be the legislative will which in truth never found 
expression as such. The rule of construction in such cases was 
stated by this court in 


Maillard vy. Lawrence, 16 How., 251, 261, 


as follows: ‘“ In instances in which words or phrases are novel 
or obscure, as in terms of art, where they are peculiar or exclusive 
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in their signification, it may be proper to explain or elucidate them 
by reference to the art or science to which they are appropriate; 
but if language which is familiar to all classes and grades and 
occupations—language, the meaning of which is impressed upon 
all by the daily habits and necessities of all—may be wrested 
from its established and popular import in reference to the com- 
mon concerns of life, there can be little stability or safety in 
the regulations of society. . . ° ° ° And 
it would seem to be a most extravagant supposition which 
could hold that, in the enactment of a law affecting the inter- 
ests of the nation at large, the legislature should select for 
that purpose language by which the nation or the mass of 
the people must necessarily be misled. The popular or re- 
ceived import of words furnishes the general rule for the inter- 
pretation of public laws as well as of private or social transac- 
tions; and wherever the legislature adopts such language in or- 
der to define or promulgate their action or their will, the just 
conclusion from such a course must be, that they not only them- 
selves comprehend the meaning of the language they have se- 
lected, but have chosen it with reference to the known apprehen- 
sion of those to whom the legislative language is addressed, and 
for whom it is designed to constitute a rule of conduct, namely, 
the community at large.” 

In accordance with this fundamental and well-settled rule of 
construction, we respectfully submit that knowledge, by which 
we mean actual knowledge, of the existence of a lode or vein 
within the boundaries of the placer, is what congress intended by 
the language in question. 

And in saving that actual knowledge was intended, we do not 
forget that there are various ways in which one may be said to 
know persons or things; as by their names, their internal prop- 
erties or characters, by their figure, or by report, as well as in a. 
direct manner by immediate personal intercourse or observation. 
We speak of the facts of history as of things known. We say 
we know there are such cities as London and Rome, although 
we have never been in either. But knowledge of the kind is 
never affirmed of things which may not be actually known 
through the medium of the senses —things incapable of being so 
known. We do not trust to report as knowledge of things which 
are beyond the perception of the mind. It is unnecessary to say, 
therefore, that knowledge by report on the part of a placer pat- 
entee of a lode or vein actually known to exist, and so situated 
and shown by outcrop or development within the boundaries of 
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a placer as to be capable of being included in the application for 
a patent, would not be sufficient to charge the patentee and work 
an exception under the statute in case it was omitted from the 
application. It is enough to sav that no knowledge of that kind 
existed, or is claimed to have existed, in the case under consid- 
eration. 

But there is still stronger ground, furnished by the language 
of the statute itself, for saying that only actual knowledge was in- 
tended. Upon this point the statute is, as it were, self-interpret- 
ing. It speaks of the vein “known to exist” as one cognizable 
by the senses of sight and touch, and with which there may be 
corporeal or physical contact—one capable of measurement in 
length and breadth, and on each side of which, in addition to its 
own width, there may be measured off twenty-five feet of surface 
to be paid for ata given price per acre. It speaks of it as a thing 
the internal properties or characteristics of which are known—as 
a vein or lode bearing valuable minerals within che definitions 
of congress. This also implies actual knowledge which cannot 
obtain of that which is concealed from observation, sight and 
touch beneath the earth’s surface, and which at most can only be 
the subject of vague and doubtful theory or speculation, as men 
are accustomed to theorize or speculate upon that which is abso- 
lutely unknown to them. 

The statute in question is part of the system of rules and reg- 
ulations enacted by congress for the disposition and sale of the 
public lands belonging to the United States, to the citizens at 
large who, upon compliance with the terms and conditions pre- 
scribed, may acquire possessory rights and titles to such lands. 
Regarded in this light these statutes are no other than proposi- 
tions or offers coming from the government to its citizens for the 
sale of its lands to them, which, upon acceptance by the citizen 
pursuant to the terms and conditions fixed, become a part of the 
contract between the government and himself, by which the rights 
of both are to be determined. In laying the foundation for such 
contracts, in entering into them and prescribing the necessary rules 
and regulations, congress must be presumed to have acted intel- 
ligently and deliberately, and to have expressed itself in language 
which could be plainly and easily understood by those to whom 
it was addressed, making use of words and phrases in their ordi- 
nary and most obvious sense, as urderstood and used by the peo- 
ple at large. If in any one case more than others, statutes call 
for such interpretation, it is under circumstances like these where 
they become matters of contract between the government on one 
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side and its citizens on the other. Under such circumstances 
they are to be construed the same as if they constituted ‘parts of 
contracts between private individuals, or one private individual 
and another, and so construed we submit there can be very little 
difficulty in determining the meaning and effect of the phrase, 
“known to exist,” as it occurs in this statute. 

It is apparent on the face of the statute that congress very well 
understood that there might exist, and not unfrequently did exist, 
within claims known as placers, and purchased and paid for as 
such, lodes or veins, the title to which, unless specially excepted, 
would pass to the purchasers under their patents. With these 
facts before it, and the attention of congress particularly directed 
to them, it was resolved to make some exception of such lodes and 
veins from the general operation of the patent, and that resolu- 
tion found expression in the words under consideration, which 
mean no more than if congress had said to the proposed pur- 
chaser: “ But if you know, at the time of your acceptance of this 
proposition, and purchase and entry, that there exists within your 
placer claim a vein or lode outcropping or discovered, and so 
situated within the boundaries thereof that its width can be 
ascertained by measurement, and on each side of which you can 
measure off twenty-five feet of your surface ground, and you do 
not include in your acceptance or application a statement of the 
existence of such lode or vein, and an offer to pay for the same 
according to its width, together with the twenty-five feet of surface 
ground on each side of it, at the rate five dollars per acre, then 
your omission so to do shall be construed as a conclusive declara- 
tion that you have no right of possession of such vein or lode.” 
Such seems to be the utmost extent, as shown by the language 
used, to which congress intended to go in creating an exception 
to, or limiting the general operation of the patent. In fact, as 
will presently be seen, it is very questionable whether congress 
intended to go so far or to except anything but an actually located 
lode claim within surface boundaries of the placer. If the lan- 
guage in question had occurred in a contract between man and 
man, resulting in a conveyance of land from one man to another, 
containing a like exception, and the court were required to deter- 
mine what the lode or vein was which was excepted, we submit 
that it could not be held to be any other than that for which we 
contend. In this case, as in that, the court must ascertain the 
lode or vein excepted by the description of it contained in the 
contract, omitting none, but giving proper force and effect to all 
the words constituting such description. In either case the eXCep. 


tion would not be extended to a lode or vein, not within the 
descriptive words—one to which such words could not be applied. 
The contract, having been entered into with deliberation and 
care, is conclusively presumed to‘express the full intent and mean- 
ing of the parties with regard to the matter or thing excepted, as 
well as in all other regards. In either case, if the grantor be dis- 
satisfied and say that ought to be excepted which is not, the 
answer is that he should have so provided by his contract, and 
that to introduce an exception not shown by their language to 
have been within the intention of the parties, is to make a new 
contract, not to enforce one already made. 

In a transaction between individuals, let it be supposed that A, 
the owner of a tract of land—a patented placer claim for exam- 
ple—within the boundaries of which, judging from its situation 
and-surroundings, it is supposed or believed that a lode or vein 
may, upon exploration, be found, bargains with B. to sell the 
land to him, but says to him: “If vou snow that a lode or vein 
exists within the ground, then it is my intention to except it from 
the deed ;” and the deed is prepared and accepted accordingly, and 
B. afterwards explores and finds such vein; whereupon A. makes 
claim to it as being within the exception, and brings his action 
for the possession—can A. recover? It being conceded that the 
existence of the vein within the ground was in fact unknown at 
the time of the sale, can A. recover by simply proving that B. 
supposed or believed, or had a theory at the time of his purchase, 
that a vein might be so found? Most certainly, we submit, that 
he could not—that no court would feel at liberty to strike out the 
word “known” and substitute for it “supposed” or “believed” in 
a conrtact of that nature: and, if not in that’ then not in this 
ease, for the rules of construction are in both cases the same. 
Acting upon the possibilities or probabilities of a lode being 
found within the ground, and bargaining, as shown on the face 
of the contract, with reference to such possibilities or probabilities, 
the answer to the claim of A. would be that if he had intended to 
except a lode or vein supposed or believed to exist, he should have 
used words to that effect in his contract, instead of those which 
would convey a very different idea and purpose to the mind of 
his grantee. 

As it would be in the case of an individual, contracting and 
conveying, so, We Insist, it must be here with respect to the rules 
of interpretation, with this difference only, that if there is to be 
anv more liberal rule adopted in the one case than in the other, 
it should be in favor of the purchaser from the government. The 
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well known liberality of congress in the disposition of the min- 
eral lands belonging to the United States, designed to encourage 
men in hazardous enterprises in which they often lose all and gain 
nothing, should lead to correspondingly liberal rules of construc- 
tion, in harmony with the spirit of the enactments. Dealing 
with the mineral lands in this way, in fact giving them away to 
the hardy and enterprising class of men who are, disposed to em- 
bark in the business of mining, (for no miner, be his possessions 
large or small, is obliged to enter, pay for or patent, but may 
have the fullest use, protection and enjoyment by mere occupancy 
and performance of a small amount of annual labor,) the langauge 
of congress should not be subjected to narrow, strained or illiberal 
rules of construction, affecting the rights of purchasers. In a 
position to deal liberally as it pleased, and disposed as congress 
was, to be generous to purchasers, the words of the statute are to 
be liberally construed, rather than otherwise, in favor of the titles 
and claims of purchasers. With the likelihood before it that lode 
or veins might exist and be subsequently found within placers, 
and well knowing that there would be theories, beliefs and spec- 
ulations in the minds of purchasefs as to whether they existed or 
not, congress saw fit to except known lodes or veins of the kind 
described in the statute, unless the purchaser included them in 
his application: and, that there might be no doubt about the 
effect of the patent as to unknown lodes or veins, to expressly de- 
clare that “where the existence of a vein or lode in a placer claim 
is not known, a patent for the placer claim shall convey all valu- 
able mineral and other deposits within the boundaries thereof.” 
This language is very clear and specific, adopted, apparently, with 
great care to indicate that the lode or vein which it was intended 
to except was one known in the placer, and not outside of or ata 
distance from it, and which might not exist within it. And 
hardly less clear and specific are the other important words of 
the statute declaring the exception of a vein or lode “known to 
exist within the boundaries of a placer claim.” If ever the word 
“known ” was used in its primary, literal and ordinary sense of 
actual knowledge, it would seem to be so here. . 
But there seem to be very strong, if not unanswerable reasons 
for holding that it was the intention of congress to except noth- 
ing from the operation of the patent save a mining claim located 
according to the provisions of section 2320—one where the dis- 
covery of-the lode or vein within its limits had been made and 
the claim extended and marked “on each side of the middle of 
the vein at the surface,” as prescribed by that section. The lan- 
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guage of the exception is, “and where a vein or lode, such as is 
described in section twenty-three hundred and twenty, is known to 
exist within the boundaries of a placer claim, an application for 
a patent for such placer claim, which does not include an appli- 
cation for the vein or lode claim, shall be construed as a conclus- 
ive declaration that the claimant of the placer claim has no right 
of possession of the vein or lode claim.” The repeated use of the 
word claim will not be overlooked. It seems plainly to indicate 
that the exception intended was of a lode claim within the boun- 
daries of the placer claim, which could be no other than one lo- 
cated by having its lines extended and marked on the surface of 
the ground within the placer, with the certificate of such loca- 
tion properly recorded as required by local rules and regulations, 
since those are the only ways of claiming a vein or lode, or by 
which a vein or lode claim can legally exist. It indicates that 
congress did not intend that the thing excepted should be left in 
doubt and uncertainty, to become the subject of future strife and 
litigation, with the ever varying results of jury trials in such 
cases, but that it should be a lode or vein which had been 
claimed in the manner prescribed by law, and in that way so 
well known and notorious that knowledge of its existence within 
the placer at the time of entry could be easily and _ satisfactorily 
established. 

But if the intention was not to go so far as that a located lode 
claim only should be excepted, the language in question clearly 
shows that it was a visible, tangible vein or lode, one capable of 
location as provided for by section 2320, which was intended. 
That section, in connection with section 3222, clearly shows what 
those veins or lodes or other valuable deposits are, possessory 
rights and titles to which ean be acquired under a claim or loca- 
tion, denominated in the statute a vein or lode claim. They 
must be such as extend by their edge, top or apex through the 
country rock or other surrounding formation, upwards to or to- 
wards the surface ground, and downwards perpendicularly, or 
departing more or less from a perpendicular into the earth, so 
that the given portion of surface ground on each side of them 
may be taken up and appropriated by the claimant. Nothing, we 
submit, can be plainer than the intention of comgress in this par- 
ticular, by language iterated and reiterated whenever allusion to 
vein or lode claims is made. Nothing, therefore, in contempla- 
tion of the statute, is a vein or lode claim which does not come 
within this description, and all other claims to valuable mineral 
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deposits in lands belonging to the United States must fall with- 
in some other, if they exist at all as claims recognized by law. 

And the reference in section 2333 to a vein or lode, such as i8 
described in section 2320, makes, if possible, the intention of con- 
gress to except only such lodes or veins as are actually known to 
exist within the placer, still more clear. The vein or lode de- 
scribed in section 2320 is not only one visible and tangible, and 
so susceptible of location with the requisite surface ground on 
either side, but one which has been actually discovered and so 
must be actually known. 

From the situation of the vein in controversy, the impractica- 
bility, indeed, the utter impossibility, of its having been applied for 
and included in the patent for the placer, isapparent. If the title 
did not pass by the patent, it is apparent that nothing which the 
placer patentees could have done would have enabled them to ac- 
quire it. Section 2533, in its every word and phrase, forbids its 
application te such a vein as one which, if known, could have 
been surveyed and paid for and included in the placer patent as 
a vein or lode claim. We insist, therefore, not only that the 
vein in question was not excepted or intended to be, but that the 
acquiring of title to it by the placer patent, and as placer, was the 
only mode of so doing and that which congress intended. To 
have covered the same ground with lode locations, of which, in 
proper cases, there may be any number by any one locator, thus 
attempting to appropriate the nearly horizontal mineral deposit 
several hundred feet beneath the surface in segments or parallelo- 
grams according to the surface lines of such locations, would 
have been clearly unauthorized, and such claims, if made, would, 
if of any validity, have been neither more nor less than placer 
claims. But the laws of congress do not contemplate or justify 
any claims or locations of that kind. All mining claims and lo- 
cations belong to two classes. The first are vein or lode locations 
which have been already described: and the others are claims 
usually called “ placers,” which include all forms of deposits ex- 
cept veins of quartz or rock in place which can be claimed or lo- 
cated as veins or lodes. Sec. 2529. All valuable mineral de- 
posits in lands belonging to the United States, both surveyed and 
unsurveyed, are declared to be free and open to exploration and 
purchase. Sec. 2319. It is obvious, therefore, that congress intend- 
ed that all such deposits, if known to exist and not located or locat- 
able with definiteness and certainty as lodes or veins, might be 
acquired under the denomination of “placer” and by virtue of a 
placer patent. The nature of this extensive “ blanket ” deposit or 


vein in and about Leadville, undulating with the surface of the 
country, but frequently broken by dykes and violent upheavals, has 
come to be somewhat hetter understood. At the time of the entry in 
question little or nothing was known of it. But, after years of 
exploration and development and the most expensive strife and 
litigation, its character at the present day as a lode or vein is by 
no means established. It is still the subject of contention and 
dispute in that particular, as well among practical miners and ex- 
perts as among courts and juries. The right of the lode claim- 
ant, asserting title by the top or apex, to follow it on the dip, 
whenever an adverse interest arises, is still as warmly and earn- 
estly contested as ever and with the same uncertainty of result as 
has attended past litigations and trials, where the juries have 
sometimes found it to be a lode, but in a far greater number of 
instances that it was not. The doubtful nature of this deposit, as 
shown after repeated trials, generally resulting adversly to the 
right asserted by the lode claimant, has become part of the judic- 
ial history of mining claims and properties in and about Lead- 
ville, which must be more or less familiar to this court. Under 
these circumstances if anything can be said to have been estab- 
lished or to have approximated towards a settlement of the vexed 
question by trials and verdicts, it must be that such mineral 
deposit is not a lode or vein, and so is the proper subject of 
claim, location and entry as placer; a view, which, had it early 
prevailed, might have saved much expensive litigation and 
trouble. 

And again, the instability and uncertainty of titles which must 
ensue if the doctrines held by the court below, as well by the in- 
structions given as by those refused, are to prevail, cannot but 
attract attention of the court. If the title to lodes or veins in fact 
unknown are to be considered as not having passed by the placer 
patent because somebody had a theory, belief or intent to acquire 
them in case they should afterwards be found to exist within the 
boundaries of the placer, then it is plain that under no circum- 
stances could greater doubt or uncertainty of title be produced. 
There could never be any safety of such titles, but all would de- 
pend upon the fickle and uncertain verdicts of juries, now find- 
ing one way and now the other, upon such feeble and unsatis- 
factory evidence as was produced upon the trial of this cause. If 
there are to be any such doubts and frailty of title it is not upon 
the teachings of this court hitherto that they are to be established. 
The practical operation of such doctrines is obvious. Years after 
the entry and patenting of a placer, a lode or vein is discovered 
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within it and a purchaser presents himself. He examines the 
law and the patent and may be supposed to take legal advice on 
the question of title. Ie reads and is advised, at least we may 
assume that he might be so advised by respectable members of 
the legal profession, that, if the vein or lode was not known to 
exist within the placer at the time of application and entry, it 
will be safe for him to purchase. He is advised that such is the 
clear and ordinary import and meaning of the words creating the 
exception and that he has only to investigate and satisfy himself 
as to the fact whether the vein or lode was known to exist within 
the placer at the time of application and entry, and if he finds 
that it was not, then he can safely purchase, because by the law 
and the patent all unknown lodes and veins were expressly con- 
veved to the patentee. He makes his investigation and satisfies 
himself beyond question not only that the lode or vein was not 
known to the patentee at the time of entry to exist within the 
placer, but that it could not by possibility have been known to the 
patentee or any one else, for the reason that it was first discovered 
within the placer and more than three hundred feet beneath the sur- 
face and six years after the entry. Under these circumstances and 
acting upon such clear and satisfactory information he makes his 
purchase of the lode or vein, together with sufficient of the adja- 
cent ground to enable him to work and develop with conveni- 
ence and profit, and enters into possession and working. Suddenly 
he finds himself dispossessed by a stranger who, though claiming 
no right or fitle to the lode or vein, informs him that he obtained 
no tithe by his purchase, and that the premises are open to the 
use and occupation of any person who sees fit to intrude, and that 
for such intrusion there is no help. Not satisfied with the views 
of lis intruder he brings his action to dispossess him, and when 
he gets into court he is met with proof, not that the lode or vein 
was known to the patentee to exist within the placer, or that it 
could have been so known to him or any one else, but with proof 
that John Jones, who was, so far as he knew, a total stranger to the 
patent, had before entry, entered into an oral agreement with the 
patentee that he, Jones, would buy the placer after entry, and that 
a deed in the usual and regular form appearing in the chain of title 
executed by the patentee to Jones, was made in pursuance of such 
oral agreement, and that Jones, before the entry, had admitted 
or declared to A., B.,C. and D., likewise strangers to him, the pur- 
chaser, that he, Jones, had a theory, hope or expectation, that a 
lode or vein might afterwards be found within the placer; and 
thereupon the purchaser finds his title adjudged void, himself 
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turned out of court with a bill of costs by a mere intruder in 
possession, whose rights for all the purposes of legal redress are 
far better than his own. He finds not only that he has no right 
to the possession of the vein or lode itself but that the intruder 
has the better right to the adjacent ground which he had pur- 
chased and paid for, and without the possession of which it 1s im- 
possible to enter upon, extract and remove the ores from the vein. 
Such would be the practical operation and such the uncertainty 
which, upon the rulings and instructions of the court below, 
would attend every such title. 

And such was in fact the very operation in this cause. Wells 
and Moyer made their application for patent May 16th, their 
entry July 22d and their deed of conveyance to Stevens and 
Leiter October Sth, 1878. Stevens and Leiter conveyed to the 
plaintiff, The [ron Silver Mining Company, in’ March, 1880. 
Presumably The [ron Silver Mining Company was a purchaser 
in good faith for value, having no notice of the matters relied 
upon to defeat the title to any lode or vein not known to exist 
within the boundaries of the placer at the time of entry, but 
which might afterwards be found therein, and vet its title and 
right of possession are taken away and transferred to an intruder, 
without a shadow of evidence showing or tending to show that 
it had any knowledge or information respecting the alleged oral 
agreement, or in regard to the theory or supposition of Mr. 
Stevens that a lode or vein might afterwards be found. It seems 
hardly necessary for us to argue here that it could. never have 
been the intention of congress that the title to real estate under 
government patents should rest upon any such precarious and 
slippery foundation, or that it was not the intention of congress that 
purchasers should be bound to look outside of the language of the 
patents and the laws under which they were issued and make 
inquiry into facts like these not suggested by such language, at 
the peril of losing their titles in case they did not do so. It is 
something altogether new in the laws governing the purchase 
and sale of real estate if purchasers under such circumstances, 
before they can safely buy, are bound to ascertain the theories 
upon which owners, patentees or others acted, or the motives by 
which they were prompted in acquiring their title—to go not 
only to the theories or motives of the patentees, but behind or 
beyond them to ascertain whether any other person was directly 
or indirectly interested in the entry, and after that by inquiry of 
all mankind to ascertain whether such person had any theory or 
motive which might possibly become the subject of judicial cen- 
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sure or criticism. And yet such was the theory upon which the 
learned judge of the court below swept away the title and right 
of possession of the plaintiff in error and gave the possession to 
mere usurpers who disavowed in open court any legal right or 
claim to the same. 

If, instead of being an action at law, presenting only a naked 
question of legal title under the patent, the proceeding below had 
been a suit in equity by the United States to vacate the patent, on 
account of the matters which the court was pleased to look upon 
as fraudulent (and it was really as such suit that the cause seems 
to have been tried and determined), no such consequences would 
have followed to the plaintiff in error. Without proof that the 
plaintiff in error acquired its title with notice of the alleged oral 
agreement and of the supposed fraudulent theory speculation or 
surmise of Mr. Stevens, the burden of which proof would, upon 
plea, have rested upon the United States, such title and right of 
possession would not, in that case, have been disturbed or 
affected ; and yet in this case, with no such proof, with no oppor- 
tunity to vindicate the bona fides of its purchase, without such 
bona fides even being assailed, its title and right of possession have 
both been adjudged void, and that, too, upon a theory, notion, 
or intent, secret and unknown to it, once existing in the mind of 
Mr. Stevens, one of its grantors. It would be bad enough for the 
plaintiff company, or its grantee, since the commencement of the 
action—The Nisi Prius Consolidated Mining Company—whose 
rights it still represents under the Code, to lose its property upon 
any such ground, even with an opportunity to defend ; but it seems 
still more hard and oppressive to lose it without such opportunity. 
In any case, or under any circumstances, we should confidently 
insist that the presence of a theory, expectation, hope or belief 
in the mind of any man, the patentee or any other, with no 
knowledge or means of knowledge, as to the existence of a vein or 
lode within the placer boundaries, could not be made the founda- 
tion for any charge or inference of fraud whatsoever, by which 
the validity of the patent, or any title obtained under it, could 
be in anywise affected; and a fortiori, that the same could not 
operate to convert the theoretical or hoped-for lode into a known 
lode within the exception declared by law and contained in the 
patent. If the law had said that the applicant for a placer entry 
should have no theories, hopes, expectations or belief with respect 
to the existence of lodes or veins therein, or if he had, that he 
should disclose them with his application, and, if having them, 
he had failed to disclose, there might be ground for charging him 


with fraud, or assailing his title for such omission. But the law 
has said nothing of the kind, but only if a lode or vein is known 
to exist in the placer, and he does not apply for it in the manner 
pointed out, it shall be excepted from his patent: and a patent is 
issued containing such exception, under which the only question 
which can arise is, whether the lode or vein was so known to 
exist at the time of the application. If it was, then the title did 
not pass, and, if no title passed, being specifically excepted, then 
how can that which was expressly not intended to be and was 
not within the conveyance, be the subject of fraud or wrong on 
the part of the grantee or patentee, by which the conveyance itself 
can be said to be tainted or made void or voidable? — It 1s certainly 
very difficult for us to perceive how such a thing could be. 

But assuming that there might be a fraud in this respect which 
would render the patent voidable, a belief which, in the language 
of the charge, “ would amount to knowledge,’ and which a court 
of equity might seize upon and denounce as a fraud which should 
avoid the patent, still at law the patent must be construed accord- 
ing to the plain import of its words and the words of the statute 
under which it was issued; and if, when so construed, it appears, 
upon the facts of the case, to have conveyed the title in contro- 
versy, it must be so held. No proposition is better settled than 
that a patent or other conveyance, voidable for fraud, is neverthe- 
less good to pass the legal title according to its terms, until it is 
avoided by proper proceedings instituted in equity for that pur- 
pose; and none better than that such proceedings must be insti- 
tuted and carried into effect by the party aggrieved. Third per- 
sons, strangers to the patent or convevance, can take no advan- 
tage of the fraud, either at lawor in equity. If the views enter. 
tained by the court below, and the instructions complained of, 
eould in any case be said to be correct, it would only be in a 
proper equitable proceeding to avoid the patent and set aside the 
title to the actually unknown lodes conveyed by the patent. In 
the action at law thev were clearly erroneous. If there was fraud 
in obtaining, through the proper channels and in the proper 
form, title to the land as placer, which was not placer, or in ob- 
taining such title upon the supposition or belief that there were 
or might be unknown lodes or veins therein, which would pass 
by the patent, the trial of an action of ejectment founded on such 
title against a mere intruder was not the time or place to show it. 

In general we deem it unnecessary, after this discussion, more 
specifically to point out or comment upon our objections to the 
several instructions given, and the requests to charge refused, 
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upon this, the most important branch of the case. They are 
quite apparent without such specification or comment. Upon 
the instructions numbered (5), (6) and (8) we desire to add a few 
words. 

To be clearly understood, numbers (5) and (6) must be read 
together. In number (5) the question of knowledge under the 
statute was taken out of the case altogether. The jury were told 
that it was unnecessary to declare what circumstances might be 
sufficient to affect a patentee with such knowledge, forthe reason 
that, if in any case it appeared that an application for a patent was 
made with intent to acquire title to a lode or vein which might 
exist in the ground beneath the surface of a placer, a patent 
issued upon such application could not operate to convey such 
lode or vein. This was in effect saying to the jury that there 
could be no title under a placer patent to any lode or vein, 
known or unknown, within the boundaries of the placer, if the 
patentee intended to acquire such title. In other words, this was 
saying to the jury that if the patentee intended to acquire, in the 
case of an unknown lode or vein, just what the law of congress and 
his patent expressly gave him, such intent would neutralize and 
destrov the law and the patent, and he would obtain no title. In 
still other words, it was saying to the jury that an intent based 
upon and authorize] and encouraged by the law, if entertained 
or acted upon by the patentee, worked a forfeiture of estate, if 
not corruption of blood. The law of congress holds out to placer 
patentees as an inducement for their purchase that they shall 
acquire title to all unknown lodes or veins within the boundaries 
of their placer claims, and yet, if they act upon such inducement 
and intend to acquire the proffered title, they shall take nothing 
by their purchase. Such was the instruction upon which, re- 
gardless of every other fact and circumstance, if the jury found 
the intent, as they could not well find otherwise, their verdict 
must be for the defendants. The intent based upon the law and 
looking to acquiring just what the law expressly declares should 
be given, becomes an unlawful intent. 

Number (6) is, we submit, equally wide of the mark and 
erroneous. The intention could be formed and could exist with- 
out investigation as to the character of the ground or belief as to 
the existence of a valuable lode therein, “ which,” it was added, 
“would amount to knowledge under the statute.” The intent of 
the purchaser of land to acquire whatever is erected or growing 
upon the same, with whatever is beneath or above the surface, 
according to its legal definition, unless there be some reservation, 


may always be said to exist, and its existence by no means 1m- 
plies previous investigation or belief as to that which is not open 
to sight or view. But, as we have already said, such intention 
may have been formed solely upon the provisions of the act of 
congress, Without any investigation or belief as to the existence 
of lodes, the purchaser taking his chances in that particular. 
But if he did investigate and did believe, but did not know, and 
in that way form his intention, was there anything unlawful 
or improper in his so doing? Did he violate any rule or princi- 
ple of equity or good conscience ? Did he do anything more than Is 
lawfully done every day among people who are buying and 
selling? Was it anything more than congress supposed or in- 
tended might be done by such purchasers? He certainly stood 
in no fiduciary relation to the United States, which required him 
to disclose his investigations or state his belief. The utmost 
that congress required or that the land department could require, 
was that he should state his knowledge, and if he had no knowl- 
edge, and said so, how could a charge of frand be based upon his 
action ? 

The instruction numbered (S) is but a reiteration of the doe- 
trines contained in numbers (5) and (6). It was there laid down 
as a distinct and entirely independent proposition that if it ap- 
peared to the jury that the purpose Was ‘to secure such lodes or 
veins us might be found on the mountains within the limits of the 
placer claim, such Purpose could not be effected in any such Way. 
Here again no distinction was made between known and un- 
known lodes or veins, while the statute declared that the title of 
the latter should pass, though that of the former might not, un- 
less specially applied for. This instruction, in common with the 
the others, proceeded upon the supposition, or rather, we should 
say, admitted fact, that the lode in question was unknown, and 
that to take it out of the operation of the patent it was necessary 
that all distinction between known and unknown lodes should 
be disregarded, which was the primal error occurring on the 
trial of the cause. 
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No more palpable mistake could have been made than that in 
instruction numbered (1), as to the acts of congress regulating the 
location of lode and placer claims and the difference between 
them. The jury were there told that the quantity of land which 
might be taken in a placer location was much larger than that 
which might be acquired in a lode location, an error most grave 
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and detrimental to the plaintiff, when considered in its bearing 
upon the question of intent, as submitted by the court to the 
jury. The jury were given to understand that much more valu- 
able mineral land could be acquired in the form of a placer 
claim, location, entry and patent, than by lode claim, lo- 
cation, entry and patent; which, if true, might very justly 
lead to the inference that it was the intent of the patentees 
to acquire large lode possessions and titles which otherwise they 
could not obtain. Now, instead of the proposition having been 
correct, it was the very reverse of correct. In the first place, a 
lode claim and location, as authorized by the laws of congress, 
exceeds, or may exceed, by about two-thirds of an acre, the size 
of a placer claim and location, the former containing twenty and 
two-thirds acres, whilst the latter is limited to twenty acres. 
Both may be less, but neither can exceed the number of acres 
specified. Inthe next place, there is no limit to the number of 
lode claims and locations which may be made at the same 
time by the same individual or locator, whilst the placer claim- 
ant or locator can make but one claim and location at the same 
time. The placer claimant may not be, like the pre-emptor, pre- 
cluded from making a second or other subsequent location after 
he has disposed of his first or other subsequent claims, but he is 
precluded from holding by claim and location more than twenty 
acres at any one time. The language of the statute (Sec. 2331) is 
that “no such location shall include more than twenty acres for 
each individual claimant.” The placer claimant can have but 
one such location at any one time as locator, although as_pur- 
chaser from other locators he may hold many more. Such seems 
to be the obvious meaning of the statute and the interpretation 
which we understand it has received in the judgment of this 
court in Smelting Co. v. Kemp, 104 U_S., 636, 650, 651. 

The advantages, therefore, of a lode locator desirous of secur- 
ing extensive tracts of mineral land, over him who claims and 
locates as placer, are immense. They may be as ten to one, a 
hundred to one, or a thousand to one, proportionate to his means 
or ability to take possession of and mark his claims, and do or 
cause to be done the necessary amount of annual labor. The 
placer claimant can make but one claim and location, and 
whether he can extend his possessions or not depends upon 
whether he can find other locators ready and willing to sell and 
convey to him. The lode locator, according to his means, is 
governed by his own will and pleasure as to the extent of his 
possessions of the previously unoccupied public lands, while the 
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placer locator must consult and be governed by the will and 
wishes of others. 

Nor does it make any difference that the size of lode claims 
may be limited by local customs, rules or regulations, since the 
lode locator has but to multiply the number of his locations to 
acquire the same extent of territory. 

Nor is there any advantage in the one case over the other so 
far as patenting is concerned, since all contiguous claims, whether 
lode or placer, belonging to the same person, association or corpora- 
tion are subject to being patented upon a single application. The 
statute (section 2325) provides for patenting “ the claim or claims” 
of the applicant upon such application, and the validity of pat- 
ents so applied for and issued was expressly ruled in the case last 
above cite. 

In the present case ten individuals were required in the first 
instance to make claims and locations, afterwards consolidated, 
of the placer, whereas, had it been proper or possible, as counsel 
opposed contend, to occupy the ground with lode claims, the 
whole might have been taken up by one man, Mr. Stevens, for 
example, and upon application title obtained under a single 
patent. 


VIIL. . 


The instruction numbered (9) was faulty, as applied to the facts 
of the case before the court and jury, even admitting that the 
patentees acquired no title to the lode or vein in controversy. 
The facts were that the lode was found extending laterally within 
the boundaries of the placer, at a distance of 500 feet and up- 
wards beneath the surface. It was not a lode, therefore, in con- 
nection with which there was or could have been any exception 
or reservation of surface ground from the operation of the pat- 
ent. In the statute the thing excepted is spoken of as “the vein 
or lode claim,” which induces us to believe that it was only a lo- 
cated lode claim on the surface ground within the boundaries of 
the placer which was intended to be excepted. But, be that as it 
may, it is clear, in this instance, that nothing was or could have 
been reserved or excepted but the vein or lode itself, and such is 
the express language of the exception contained in the patent. 
When we say this is clear, we mean that it is clear to ourselves, 
for we know that some members of the profession, possibly the 
learned counsel opposed, if we may be permitted to judge from the 
practices of some of their clients, take an entirely different view and 
hold that the patentees, to say nothing about title to the lode or 
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vein,did not so much asacquire the right of possession of the surface 
grounds under their patent. If the patentees took nothing, not 
so much as a possessory right to the surface, then, of course, all 
was reserved or excepted, and the argument is atan end. It would. 
be instructive, at least, as illustrating theories of the law some- 
times entertained by gentlemen of the profession, could we hold 
up before this court a map of this placer, showing the lode loca- 
tions made and pits sunk within its boundaries since the issuance 
of the patent, with a view to appropriate, within the lines of such 
locations extended vertically downward, the mineral deposits sup- 
posed to exist from 500 to 1,000 feet or more beneath the surface. 
It is safe to say that for every foot of the surface of the placer 
there are at least three, and sometimes many more, such claim- 
ants. The case is one where all are invited and advised to come 
and partake at their pleasure, and the only instance which has 
fallen under our observation where the doctrines of certain mod- 
ern political economists and philosophers are, or have been at- 
tempted to be, carried into practical operation. Upon such a the- 
ory, and with nearly all local miners and claimants adversely 
interested, it is not surprising that many witnesses can be found 
in Leadville to testify to conversations with Mr. Stevens which 
he deposes he never had, or to distort or give a false coloring to 
what he may, in fact, have said. 

But we digress, for until otherwise instructed, we must, in the 
language of this court, in Deffeback v. Hawke, 115 U.S., 406, 
insist that “the patent of a placer mining claim carries with it 
the title to the surface included within the Jines of the mining 
location, as well as to the land beneath the surface.” And with 
this understanding that the plaintiff was the owner and in pos- 
session of everything but the vein, that it owned and possessed 
the adjoining rocks and soil both above and below the vein, 
without the disturbing and taking possession of which it was im- 
possible for the defendants to enter, break and remove the ores 
from the vein, we respectfully submit and insist that ejectment 
to oust and dispossess the defendants was the proper and lawful 
remedy,and that the title of the plaintiff to the inclosing soil and 
rocks, the possession of which was unlawfully invaded and taken 
by the defendants, was quite sufficient to sustain the action. The 
exception of the vein, which was equivalent to a conveyance of it 
by the grantee back to the grantor, undoubtedly carried with it 
to the owner of the vein, whoever he might be, the right of 
ingress and egress for the purpose of extracting and removing 
the ores, together with the right to break and disturb the 
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adjacent rocks and soil, so far as it might be necessary in the 
reasonable working and development of the vein and removal of 
the ores, but doing no damage to the inheritance beyond what 
might thus arise. But while such might be the right of the 
owner of the vein, upon what principles we ask could one having 
no right or title to it, a mere stranger and intruder, be protected 
in his unlawful attempt to do the same thing? As against such 
a person, has not the owner of the soil and the rocks, both above 
and below, the right to insist that they shall be undisturbed in 
his possession, just as they came to him under his deed or his 
patent? Has he not a right to say to the intruder: “I own and 
possess the rocks and soi! above and the rocks and soil below, and 
choose to have neither disturbed until the owner of the vein 
comes and demands admittance”? May he not say: “ Until 
the true owner comes to remove his oré, | prefer that my rocks 
and soil above should rest upon the vein as their natural sup- 
port, and I also prefer and insist that the rocks and soil below 
shall not be taken from my possession and used by you as a road 
or way along or over which to carry out the ores from this vein”? 
Can he not still further say: “ Even though you do not disturb 
the rocks or soil on either side, vet as you cannot remove the ore 
without dispossessing me and appropriating the rocks and soil to 
your own use so long as you continue to occupy and work the 
vein, I therefore forbid vou to enter, and if vou do so T will eject 
you”? Could he not rightfully say all these things and, if the 
trespasser persisted, could he not eject him? If ejectment be not 
the proper remedy in such a case, pray what is the remedy of the 
owner of the soil, or is he without remedy’ As the trespasser 
removes the ore from the vein, leaving the denuded rock and 
soil above and below the open space left behind him, who, in 
such case, is entitled to the possession of such rocks and soil and 
such space but the true owner? And if he is entitled to such 
possession, how is he to gain it but by ejeetment? And if he 
recovers In ejectment, as we submit he must, does he not recover 
on the strength of his own title and not on the weakness of his 
adversary’s”? We most respectfully insist that he does. If such 
be not his remedy, then the owner of the estate has none, and he 
must submit to being deprived of the possession and use of his 
property until the trespasser sees fit, voluntarily, to vacate. If 
the possession cannot be thus restored, it must be because of the 
fact that the trespasser, by reason of his aggressive and wrongful 
entry upon the premises, in search of that which belonged to 
another, has acquired the right permanently to occupy the 
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premises as against the true owner, and to control and use them 
as he pleases. 

For ourselves we cannot distinguish the case from one where 
land has been sold, reserving the standing or growing trees to the 
grantor, and a stranger to the title of both the land and the tim- 
ber enters, and, taking possession of the land, commences to cut 
down and remove the trees, and the owner of the land brings 
ejectment against him. In such case would it be any answer to 
the action of the owner of the land that he did not own the trees, 
but that % belonged to A. B., his grantor, and that, while the de- 
fendant was committing a trespass upon the property of the 
plaintiff, he was likewise a trespasser against A. B.? It would be 
very strange if such a plea could be sustained, and yet it differs 
not one whit from the plea which was sustained in the court be. 
low by the instruction here in question. The jury were told if 
the plaintiff had no title to the vein or deposit it could not com- 
plain because the defendants were in possession, since their tres- 
pass could not be a trespass against a persun having no title; 
thus ignoring wholly the plaintiff’s unquestioned and unques- 
able title to the adjacent rocks and soil, both above and below 
the vein or deposit, into the possession of which rocks and soil 
the defendant had intruded and from which they had wrong- 
fully ousted and dispossessed the plaintiff. It was as if, in the 
case of the trees, the jury should be instructed if the plaintiff had 
no title to the trees, then the entry of the defendant into his land 
and premises, where the trees were growing and standing, would 
not be a trespass of which he could complain, since the trespass 
could not be a trespass against a person having no title. 

The question in short seems to resolve itself in this: whether, 
if A. sells to B. a tract of land known to contain a valuable de- 
posit of gold or other precious metal, excepting or reserving such 
deposit, it operates as a license to all the world to enter upon the 
premises and dig or explore for the gold or other precious metal. 
The case would seem to be one falling within the principle laid 
down in Dygert v. Mathews, 11 Wend., 35, that an exception or res- 
ervation, until the grantor or his assigns exercise the rights 
reserved, is inoperative, and the whole premises vest in the 
grantee who may maintain trespass against the stranger, or even 
against the grantor or his assigns, for an entry on the land for 
any purpose other than that specified in the reservation. 

And a like principle was enunciated as against strangers to the 
title in 

Curtis v. Spring, 15 Mass., 134, 
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where a grantee of the commonwealth, in surveying and fixing 
the bounds, had included more land within his location than his 
grant conveyed to him, and the defendants had entered upon the 
portion not within the grant and cut and removed the trees and 
timber, for which the plaintiffs, purchasers under the grantees, 
brought their action of trespass, which was sustained, the court 
observing: “It is wholly immaterial to the defendants whether 
the location covered more land than the terms of the grant would 
warrant. The plaintiffs were seized as well as possessed in regard 
to every one but the commonwealth, who might or might not 
reclaim part of the land located, as not conveyed.” And the 
decision likewise proceeded upon another principle, which might 
not be inapplicable here, that the plaintiffs were liable to account 
to the commonwealth for the value of the trees which were in 
their possession. 

If, under the peculiar circumstances here shown, and which we 
assume were not apparent to the court and were not considered 
when the cause was formerly before it, the vein or deposit was 
excepted or reserved, these authorities suggest the inquiry whether 
the possession of the vein or deposit did not pass to the patentees 
as well as the possession of the inclosing rocks and soil. We sub- 
mit that it did, and that upon such possession the plaintiff could 
maintain its action. We submit that it did, and that in such case 
the plaintiff in ejectment must prevail against a trespasser, and in 
all cases except where a better title 1s shown in the defendants. 


Winans v. Chasty, 4 Cal., 70. 
Hutchinson v. Perley, 4 Cal., 33. 
Jackson v. Harder, 4 John., 202. 
Jackson v. Derm, 5 Cow., 200. 


And especially do we invite the attention of the court to 


Boggs v. Merced M. Co., 14 Cal., 279, 376, and 
Fremont v. Flower, 17 Cal., 200, 212. 


And further, as showing, if the vein or deposit in controversy 
was reserved or excepted from the patent, that the defendants 
cannot be regarded otherwise than as mere trespassers upon it, 
we refer the court to sections 2318 and 2319. Section 2318 de- 
clares that in all cases lands valuable for minerals shall be re- 
served from sale, except as otherwise expressly directed by law. 
The only express direction of law is found in section 2319, which 
extends only to all valuable mineral deposits in lands belonging to 
the United States. The land in which the mineral deposit or 


vein in question exists does not belong to the United States, and 
is not, therefore, by law free or open to occupation, exploration or 
purchase by any person, and any entry into or upon it is conse- 
quently a trespass against the United States, in which the title 
still remains. No breaking, or entering into, or occupancy of it 
can give any title or right of possession of the vein or deposit, 
If there were an outcrop or apex outside of the boundaries of the 
placer upon the still unappropriated public domain, upon which 
a lode claim and location could be made, and from which, upon 
the dip, the vein could, as provided by law, be followed into the 
premises in controversy, it might: be that a right of possession 
and title could be acquired in that way. But no such condition 
of things exists, or is claimed or pretended to exist, and hence, 
until further legislation, no right of possession and no title can 
be acquired by any individual or claimant. And the reason for 
congress not having extended the right of exploration and pur- 
chase to mineral deposits belonging to the government, but in 
lands owned by private individuals, is very obvious. In the vast 
region of country acquired by cession from Mexico there existed 
numerous grants of land to private persons, the mineral deposits 
in which were reserved to the government of Mexico, and the 
title to which, by the cession, passed to the United States; and it 
was not the intention or policy of congress to authorize or invite 
miners, or others engaged in exploring for valuable mineral de- 
posits, to enter upon the lands, the private property of the various 
grantees, for any such purpose. It was not, and has not hitherto 
‘been thought advisable by congress to assert the rights of the gov- 
ernment in such cases; and the intention undoubtedly was, if 
ever such rights should ever be asserted, that careful provision 
should be made for protecting and preserving the rights of the 
owners of the soil. It was not the intention that explorers should 
be permitted to enter pell-mell upon the estates and lands of indi- 
viduals, and hold possession of them for the purpose of removing 
valuable mineral deposits which might be found within them. 
Assuming, therefore, that the title of the vein or deposit did not 
pass under the patent, the case, so far as the right to maintain 
ejectment is concerned, does not differ from that which would 
have been presented, had the title to the vein by location, entry 
and patent upon the apex outside of the boundaries of the placer 
been conveyed by the government before the entry of the placer, 
in which event the patentee or his assigns would have been the 
proprietors of it and thus it would have fallen within the third 
exception of the patent. In such a case, the vein of deposit 
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within the boundaries of the placer belonging to the owner of 
the outside lode claim, could not the owner of the placer eject a 
stranger who should enter upon it? Or would he be bound, 
merely because he did zot own the vein, to submit to having his 
premises overrun and himself dispossessed by every stranger who 
saw fit tocome? The answers to these questions seem obvious. 
The owner of the placer could eject and could protect his posses- 
sion until the owner of the vein came and demanded admittance. 


[X. 

The second exception in the patent contains the words 
“claimed or known to exist.” It is very well settled by the de- 
cisions of this court that the land officers, who are merely the 
agents of the law, have no authority to insert in patents any 
other terms or exceptions than those provided for by the law (115 
U.S., 406). The court below, at the request of the plaintiff, by 
an instruction which does not appear in the record, because no 
exception was taken, accordingly informed the jury that excep- 
tion was to be read as if the words “claimed or” did not appear 
therein. If the language of the exception had been “claimed and 
known to exist,” it would have been in harmony with what seems 
to us to have been the intention of congress, namely, to except a 
known and claimed or located lode or vein, thus saving the right 
of such lode claimant, but otherwise not intending that there 
should be any reservation of title in the government. 


X. 

Lastly, we submit that the plaintiff’s motion for a new trial 
should have been granted, if for no other reason, because there 
was no evidence before the court upon the question whether the 
vein or lode was known to exist at the time of the placer entry, 
should have been submitted to the jury, and none upon which 
the verdict that it was known to exist could be sustained. 

For the reasons thus imperfectly stated, we respectfully submit 
that the judgment in the court below should be reversed and a 
new trial awarded. 


L. 8S. DIXON, 
For Plaintiff in Error. 
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The defendants’ second witness, Deutro (pp. 42-3) gave testi- 
mony tending to show the discovery in 1878, of veins dipping to 
the east in the bottoms of the shafts of the H. D. and William 
Reddick claims which were located on the west of the placer. He 
was likewise examined as to conversations with William H. 
Stevens relative to the H. D., and with Mr. Moyer, one of the 
placer patentees, respecting the placer, to both of which objection 
and exception were taken by the plaintiff. 

The conversation with Mr. Stevens was at the time of the pur- 
chase by him from the witness of the H. D. claim in which Mr. 
Stevens endeavored to persuade or bind the witness to make no 
more locations at that place, saying, “he owned that ground up 
there and he didn’t want to get into any more conflicts; he didn’t 
want any more trouble with anybody.” Mr. Stevens owned the 
Stone and Rock, two other claims lying to the west of the placer, 
and said, “he thought his mineral ran up under there from the 
Stone and Rock.” 

Witness assisted Moyer in the survey of the placer, and while 
so duing Moyer, speaking of the top of the hill included in tne 
survey, “said he thought there was mineral under that ground, 
and he wanted it for the timber too,’—*“ he could hold the min- 
eral as well with a placer patent as he could with a lode patent,” — 
“he could embrace more territory with a placer, and he thought 
he could hold the mineral, if there was any under there, as well as 
he could with a lode claim.” He likewise testified that at the 
time of survey there were no known lodes in the placer. 

The third witness, Devlin, (pp. 44-5), gave testimony concern- 
ing several claims outside of the placer, in none of which was 
there any vein or contact exposed, save in the William Reddick. 
The La Plata, lying west, disclosed ore broken up, and also the 
Rock and Dome contained ore called carbonate, but from the 
work that existed in those claims witness could not say what the 
pitch or dip of the formation was. The A. Y., lying to the north- 
west of the placer, showed ore before March, 1879, but without 
workings to indicate any dip. Had known the Pennsylvania for 
about ten years—was in the shaft in 1882, which was not yet to 
contact, but still in wash. “There is no outcrop above the sur- 
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face of any portion of the Wells and Moyer placer, to my knowl- 
edge. I should know it if it were above the surface.” 

He likewise, under objection and exception by the plaintiff, 
testified to a conversation with Mr. Stevens in 1878, in which Mr. 
Stevens said “he believed the time would come that the whole 
country would be worked for carbonate ores, and that he had the 
outcrop of the vein, and that he was entitled to follow it as far as 
it extended. He gave the opinion that it did extend east. He 
said he believed if there was a shaft sunk in Oro it would strike 
the vein. He was talking to me about the Iron mine.” The 
mining camp called Oro is situated to the northeast of the placer, 
and the Iron mine about three-fourths of a mile north of the 
placer. 

The next witness, Donath, (pp. 45-7), was an owner in the H. 
D., and sold to Stevens at the same time as Deutro, and testified 
to the same request not to prospect made by Stevens on the 
ground that he, Stevens, owned the outcrop, and was “ tired of 
fighting.” Witness also owned an interest in the Reddick, which 
he sold to Stevens and Wood, in May, 1877, and in which the 
vein disclosed pitches to the east about fifteen or twenty degrees. 
Mr. Stevens was in the shaft and said: “ Boys, you have a big 
body of mineral in here, but it all belongs to me.” Could not 
say, from the workings in the If. D. and Stone, which way the 
vein pitched. Under objection and exception by plaintiff he gave 
testimony as to the character of the ground as placer, and of a 
conversation with Moyer about the survey of the placer, in which 
Moyer said he would take in certain claims belonging to witness 
and give him a bond for a deed, and in reply to the statement of 
Witness that it was without value asa placer: “ You know it 
ain't for myself; it is for Stevens, and you also know Stevens 
can't take the patent for the ground, and [ took it for him.” 

The witness York (pp. 47-8) testified to locating a claim, called 
the Magnitude, within the boundaries of the placer in 1878, sink- 
ing a shaft 120 feet deep, finding nothing but float ore, abandon- 
ing it and locating another to the east, called the Leadville, doing 
a few feet of work upon it, and applying to Wells for and obtain- 
ing a bond, September 2+, 1878, to convey it, provided witness 
“discovered a vein within a certain length of time after the date 
of the bond,” and to making such discovery before March, 1879. 
He likewise testified to the discovery, off of the placer, of an out- 
crop of a vein, on the Nisi Prius, in the spring of 1878, but could 
not tell its dip; in the same vear saw ore in the Pinnacle dipping 
east, and likewise ore in the Rock; the only places where mineral 
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had been discovered in 1878, so far as he knew,.were in the Nisi 
Prius, Pinnacle, La Plata, Rock, Stone, and perhaps the Reddick. 

Norris (p. 48) testified to the location, by himself and another, 
within the boundaries of the placer, of a claim called the Thomas 
lrancis Meagher, but as to which he asserted no right against the 
placer entry, and on which, doing his last work in 1877, he had 
sunk a thirty-five foot hole with “only porphyry” in it. He fur- 
ther spoke of a conversation with Mover, in which Moyer said that 
“Stevens was afraid to apply for a patent because the boys would 
adverse him.” | 

The witness Goris (pp. 48-9) gave testimony only to the effect 
that Moyer’s original claim in California gulch, upon which he 
mined prior to the entry of the placer, was from fifty to 300 feet 
in width; could not say whether placer mining was done outside 
of the gulch: knew the La Plata in 1873 or 1874, and saw a kind 
of carbonate on the dump in 15874; knew the Stone, Rock and 
Dome claims in 1876; heard of Crown Point and Pinnacle in 
S77; was never in workings of either; knew Grey Eagle, a ver- 
tical gold vein, in 1872, and Mover lode claim, but never ex- 
amined it. | 

Another witness, Chandler, (p. 49) worked on Pinnacle, taking 
water from the shaft in 1877; “thought they had a vein there of 
carbonate ore,” with nothing to indicate dip or direction; worked 
about the same time in the Reddick shaft, which was sunk fifty 
feet in porphyry, and one day, in 1875, on Nisi Prius, outside of 
the boundaries of the placer, where there was porphyry, iron, tale 
and lime, dipping to the southeast, and away from the placer; 
saw ore on the dump of Rock and Dome in June, 1877. 

Gorman (jp. 5) testified that placer mining was carried on 
along the bed of California gulch, extending from seventy-five to 
200 feet wide on either side: prospecting for gold was done on the 
placer; located the A. Y., a claim to the north of the placer, in 
1869, on carbonate and iron, found while mining in the bed of 
the creek, vein dipping eastward, between porphyry and lime; 
knew the Stone (lying north of the gulch) in 1875, and Oro La 
Plata in 1873; examined dumps, but not workings; appeared to 
have some mineral as in the A. Y. 

Thompson (pp. 50-1) located Pennsylvania in 1569 and found 
out-crop at discovery shaft about twenty feet from surface; no 
part of the vein could come within the placer and was not the 
same lode as the A. Y. and Dome: threatened to adverse Wells 
and Moyer and got a bond for a deed for a small fraction of his 
claim lying within the placer; spoke of some abandoned gold 
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lode claims within the boundaries of the placer; saw ore on 
dumps of the A. Y. and La Plata, and knew the Rock, Dome and 
Stone. 

Leonhardy (pp. 52-4) prospected on Rock Hill in 1868, saw 
out-croppings of iron carbonates on the Rock claim and made 
lode locations upon that claim which he afterwards abandoned ; 
knew of no prospecting within the placer, though quite a num- 
ber of lode claims were staked around it in 1879; had a conver- 
sation with Mr. Stevens in the spring of IS77 in which Mr. 
Stevens said he had spent over $50,000 last year in prospecting 
the country up there, and had found heavy bodies of mineral 
and knew what he got: had examined the ground thoroughly, 
shipped a quantity of mineral, found it profitable and intended 
to go into it extensively, that his examinations warranted him 
in believing that there was an immense body of mineral under- 
lying the whole country, assaying silver and lead: that he didn’t 
mention this particular placer, but spoke of the whole country 
being underlaid with masses of ore, leading witness to believe 
from what he said that both Rock and lron Hills were underlaid 
with vast bodies of mineral. Witness added: “ You couldn't tell 
anything about it; it was simply a theory. There were no other 
mines besides the Stone and Rock there in 1877. There was one 
dump on the Stone and one on the Rock. | think that was all 
there was there when Mr. Stevens made his prediction to me.” 
Witness gave some further testimony, not material to be stated 
here, respecting some abandoned locations upon supposed per- 
pendicular veins, a fourteen foot hole on the Pennsylvania sunk 
‘in wash and a shaft on the Vermont 600 feet deep still in por- 
phyry. 

The witness Arnold (pp. 53-+) knew of the existence of car- 
bonates on Rock Hill some time about 1874 from the dump of 
the La Plata claim: described the placer claims as worked in 
California Gulch for many vears after 1860—gulch claims in the 
center and patch claims on either side; never saw Mover work- 
ing on side claims; described smooth and rounded condition of 
placer ground ; prospected the placer some in the sixties without 
finding placer gravel of any extent, and don’t regard it placer 
ground because it don't bear enough gold; not familiar with 
Crown Point and Pinnacle claims, but know of them; couldn’t 
get an idea that the La Plata was a lode from examing the dump, 
“didn’t get any information from examing the dump, because 
we didn’t know what carbonates were. We often found them in 
the gulch below while placer washing. We called them, at that 
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time, galena. They were of no consequence to us because there 
was no way to machinery.” 

Barnard, (pp. 54-5) knew the La Plata on which a shaft 
was sunk to mineral—hard carbonate, in 1872; knew the A. Y. 
which showed carbonate between porphyry and lime: saw 
dumps with carbonate ore on the Rock and Dome’ in 1877; knew 
the Crown Point and Pinnacle in 1877; knew the 1860, a gold 
lode claim, in which witness never saw mineral of any kind and 
which was situated partly on the Wells and Moyer and partly on 
the William Moyer placer, which joins the Wells and Moyer on 
the north; knew William Moyer and had a conversation with 
him about the placer claim on account of the conflict with the 
1860, in which Mover said Mr. Stevens would either buy the 
the 1860 or deed it back. Witness understood Mr. Stevens was 
going to buy the placer as a placer claim, and asked Moyer what 
he wanted with the bluff on which the 1860 was, to which Moyer 
replied: “ It is Mr. Stevens’ plan to take this ground, the timber 
on the ground is valuable, and then, it is expected there is 
mineral under it.” Witness also talked with Mr. Stevens in 
regard to the placer when he sold him the 1860 in 1878, when 
Mr. Stevens “ said he was anxious to get a good title to the prop- 
erty, and wanted no conflicts afterwards;” thought Stevens said 
something about being underlaid with mineral, but did not 
positively recollect. Witness spoke of some gold lode claims 
located on supposed vertical veins: was never underground in 
the La Piata, Rock or Dome, but formed an idea that the vein 
dipped to the east from the working on the La Plata four or five 
feet and again at fourteen feet in depth. 

Mr. Evans (pp. 09-7), after making some explanations as to 
the workings for free gold in California gulch from 1860 down, 
extending from cighty to one hundred feet on either side, testified 
that he had several talks with Mr. Stevens, in 1877, about the 
line of outcrop of the vein on the Iron, Bull’s Eye, Lime, Stone, 
Rock and Dome claims, extending from the Iron south, in which 
Mr. Stevens, “talking about the Iron mine north of the Wells 
and Moyer placer, situated on Iron hill,” and referring to some 
locations made to east of it, said: “ Yes, Mr. Evans, I will drive 
all those people out who locate east of me, for I have got the 
apex across California gulch to the hill on the south side of Cali- 
fornia gulch, between that and Oro;” that “Stevens claimed 
that the locations mentioned were on the out-crop of the same 
vein included in the Rock and Dome.” Witness worked in 1861 
on what is now known as the Rock in a “tunnel seventy-five 
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feet in a mass of brown carbonates and black iron;” was in the 
workings of the Rock in 1877 and 1878, and “ they had no par- 
ticular walls at that time.” 

“We had a public meeting at the time the surveyors of the 
Atchison, Topeka & Santa Fe road came to Leadville, in the 
latter part of September or early in 1878. A banquet was given 


to the first engineers surveying a road there. Mr. Stevens illus- 


trated the geology then as he always did in his talk with me, 
that the strata or layer of ore followed the lime in a bed. He 
delivered a sort of lecture upon the facts as they had then de- 
veloped themselves. He said the vein ran from the north to the 
south and dipped to the east; that he had the apex of it and the 
out-crop and could follow it under the ground, showing immense 
bodies of ore and the richness of that country. His descriptions 
extended on the oat-crop from Stray [lorse to bevond California 
gulch. He said in his address that underlaid the whole country 
from Leadville to the Mosquito range, about five miles in a di- 
rect line. Tis developments at that time hadn't gone to any very 
great extent. There were no claims that | know of on the placer 
in the spring of 187s.” 

Witness described all the developments at that time existing 
on which “ Mr. Stevens based his opinion,” as being a tannel run 
150 feet south on the Rock, another eighty to 100 feet 
on the Rock or Dome with slight workings, merely the starting 
of a shaft, above on the hill, and a number of cuts on the Lron, 
3,000 feet away, with a working shaft between twenty 
and thirty feet deep, and added: “ There was a great diversity of 
opinion at the time of the public meeting as to where the veins 
were. Jt was only a matter of opinion with anybody. ’ . 
I should judge the speech was made because the railroad men 
were there for the purpose of showing there was sufficient ore in 
the country to warrant them in building a railroad.” 

The testimony of Baldwin (pp. 57-60), a witness examined 
on the former trial but since deceased, was read from the phe- 
nographer’s notes and was to the effect that he knew the Oro La 
Plata, the oldest location on Rock hill, and made surveys of the 
Pinnacle intended for a patent in the fall of 1877 or early in 
1878; examined the Crown Point and the apex, November 16, 
1884, and traced the vein, though not continuously, showing 
porphyry above and lime below, through the workings of the 
defendants from the extreme west to the eastern point, in all of 
which there was a dip in an easterly direction amounting to 
from fifteen to eighteen degrees; had been familiar with the 
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H. D. since 1877 ; “ was informed by Mr. Stevens that they were 
intending to let the Wells and Moyer placer men in this vicinity 
get a patent on the ground which lay to the south of the Rock 
and Dome and deed to then—get a patent in their own name, 
which was afterwards done. In conversation from time to time 
with Stevens he had the idea that the lode, exposed along the 
line of lode claims, extended in the east direction on the dip, 
and that by taking up placer claims on the outside they could 
keep parties from getting patents on them, and keep parties from 
sinking further down on the dip and save trouble that way by 
getting title to the surface ground, and it was for the timber that 
lay on the claims; but it was for the purpose of protecting the 
title to the lode claims.” 

He further testified that there was, in 1877, a shaft fifteen or 
twenty feet deep on a claim called the Summit, logated in that 
year by Wood and Stevens, at the west end of the:Crown Point 
and Pinnacle, and on ground now comprised in the placer, and a 
shaft on the Gnesen, about forty feet deep, not sunk to contact ; 
and that in the fall of 1877, or early in 1878, he made a survey 
for Stevens and Leiter of a portion of the placer, jncluding the 
Ginesen, which, at the time of the survey, was calletl the Stevens 
and Leiter placer; knew of Wells and Moyer working placers in 
Eureka Gulch in 1877 and 1878; that the westerly portion of the 
placer was at that time vacant ground ; that within its boundaries, 
on the easterly portion, there were considerable diggings from 
Eureka and California gulches; that there had been many placer 
claims there, titles by possession, which had existed since 1860, a 
portion of which along Eureka and California gulches were in- 
cluded in the placer; and that Wells and Moyer, before the time 
they applied for a patent, had gone to the expense of bringing in 
on the placer what was called Iowa gulch ditch, and were carry- 
ing on placer mining there with water from that ditch. 

This witness also testified (folio 107) that the end lines of the 
Rock and Dome produced indefinitely forward and downward 
from the points where those lines cross the apex of the vein out- 
cropping within them, would include the vein at the place in 
in dispute in this case. 

Bates (pp. 60-3), who surveyed the placer, described the de- 
velopments on the Rock and Dome, in the spring of 1878, sub- 
stantially as they were described by Evans; there was a shaft on 
the Stone which disclosed the vein at the bottom; the vein, as 
disclosed in those several workings, had a hanging wall of por. 
phyry and a foot wall of lime, with the dip to the east ard strike 
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to the north; each one of the claims located by Stevens and 
Leiter disclosed ore and a vein; “the development§wasn’t very 
extensive, however, at that time,” covering the strike of a vein 
some three-fourths of a mile from the Iron on the north, to the 
Dome on the south; prior to the summer of 1878 heard Mr. 
Stevens state 1t was his opinion that it was all one continuous 
vein, and underlaid the whole country from that outcrop to the 
next break in the limestone east, and ran to great depth in the 
mountain; surveyed the placer at the request of Mr. Stevens, and 
as marked out by him on a map, in February or March, 1878 ; 
was instructed to leave out bona fide claims owned by other people, 
and was paid by Mr. Stevens’ agent; as reasons for taking up the 
ground, Mr. Stevens stated he thought this vein ran under that 
ground, and he thought that if he had the surface rights to this 
ground he could prevent litigation by keeping outsiders off it; 
had a conversation with Moyer at the time of the survey about 
taking the upper part of the hill, as to which he and Moyer dif- 
fered in their understanding about Mr. Stevens’ wishes; prior to 
the summer of 1878 heard Mr. Stevens deliver a lecture on the 
geology of that district, and at a dinner given by Mr. Stevens to 
a number of gentlemen, at which witness was an invited guest, 
Mr. Stevens discussed the formation there, and “illustrated his 
theory ” on a blackboard, on which his sketches included all the 
territory between Leadville and the top of the range, quite a long 
distance north and south, and “ were intended to represent the for- 
mation—the geological make-up of the country,” showing veins 
which he claimed ran north and south, and dipped to the east, 
aud which, “when they were opened up,” would prove to be of 
great extent, and Leadville would be one of the greatest, if not 
the greatest, mining district in the country. “* * * I believed 
in Mr. Stevens’ theory that they underlaid the whole country; | 
had nothing to base it on except the slight developments there on 
Rock Hill, and others here and there; I couldn’t say, from the 
developments, how far it went, but was of opinion it dipped the 
way it started in; I inferred that it went as far as the next break 
in the limestone, but I couldn’t tell how far east that would be; 
there were no developments to show that it was or was not near 
there ; nobody could say how far the vein went.” 
. Hatheway (pp. 63-5) visited California gulch in 1877; the 
La Plata, Reddick, Rock and Dome had just been started ; large 
amount of low grade iron ore disclosed in an open cut on the 
Rock; were taking ore of some kind from the shaft of the Red- 
dick; knew Crown Point and Pinnacle in spring of 1877; saw 
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workings, a shaft being sunk, but no ore on the dump; saw Mr. 
Stevens and asked him “ for information as to how to prospect, 
and he gave me a general idea how the limestone and porphyry 
formed, what his theory was, and how the mineral laid between 
it,and what he had got staked out through that country, and 
how extensive it would be. He said he thought it would be 
found over in the next gulch, which is Iowa gulch. He said it 
could be followed through on that contact clear to South Park.” 

On cross-examination by plaintiff, witness was asked the ques- 
tion whether, from the developments he saw, it was possible for 
Mr. Stevens to have known that Rock Hill was underlaid by a 
lode or mineral body, which question, being objected to by de- 
fendants, was ruled out as not proper, to which exception was 
taken by plaintiff. 

The last witness, Hallock, (} p. 65-7) knew the Rock and 
Dome with only small workings—small holes thereon showing 
some galena—in 1875; were worked and ore found between por- 
phyry and lime, dipping generally to the east, was taken out in 
the summer of 1876, but without developments sufficient to show 
lime continuously ; they worked a good many men on the Rock 
in 1877: knew Crown Point and Pinnacle in 1877 on which 
there was a shaft down 60 or 70 feet, but not through the porphyry ; 
examined the claims with reference to purchasing in December, 1879, 
and the shaft was then 108 or 110 feet deep and down to contact ; 
had a conversation with Mr. Stevens at the Rock and Dome in 
June or July, 1877, in which he explained “the big thing he 
had,” showing the ground located north towards the Iron mine, 
and said they had all that ground located and had the outcrop 
on the same vein, which dipped to the east, and would hold it as 
far east as it went: had a conversation with Stevens and Wood 
in the fall of 1877 about the expediency of locating placer claims, 
which Stevens favored, but to which Wood objected because no 
water could be got on the hills; “I don’t know exactly what 
Stevens said, but I know he advocated the thing. He said there 
was some valuable ground on Rock Hill and he wanted to locate 
it; that if it were located as a placer it could be done at a good 
deal less expense than by locating it in lode claims. He said the 
necessary work would have to be done on each lode claim—that 
is, five hundred dollars’ worth of work in order to get a patent 
on it. He said we can use the gulch where it has been worked, 
and I remember he mentioned Eureka gulch and the workings 
there, to obtain the placer patent. He said he could take a larger 
quantity of ground with a good deal less expense than go at it 
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and locate it as lode claims.” Witness was running a saw mill 
and getting his timber at the head of Georgia gulch in March, 
1878, and had a conversation with Mr. Stevens about taking up 
the ground as placer and cutting him off from getting timber, in 
which Mr. Stevens said: “You ean go ahead and cut what tim- 
ber you want up there and say nothing about it.” Speaking of 
the developments late in the fall of 1877, witness said: “ T wasn't 
able to tell from the developments I saw there at that time any- 
thing about the extent or character of that vein. I don’t pre- 
tend to be a geologist. I afterwards expended a large amount of 
money—some fourteen thousand dollars—trying to find ore on 
this same Pinnacle claim. I never found it in paying quanti- 
ties.” 

The defendants next (pp.67-70), under objection and exception on 
the part of the plaintiff, gave in evidence certified copies of the lo- 
cation certificates of the Moyer, Thomas Francis Meagher, Pennsy]- 
vania, William Reddick, Summit, Nisi Prius, Gnesen, and Oro La 
Plata lode claims: a deed from the witnesses Deutro and Donath 
and others of the H. D. claim to William HI. Stevens and Levi Z. 
Leiter, made on the 26th day of January, 1878; a deed dated 
April 29th, 1879, from Wells and Moyer to George E. Pease and 
others, of the ground within the placer known as the Leadville 
lode claim: and a deed, dated June 7th, 1S79, from the same 
grantors to Burdell and Witherell, of a piece of ground in the 
placer known as the Gnesen lode claim. 

A bond, dated September 24th, 18758, for a deed by Wells and 
Moyer to Hepburn and others, of the Leadville lode claim, and a 
deed from the plaintiff to the Nisi Prius Consolidated Mining 
Company of the property in controversy, dated October 6th, 1884, 
were received in evidence without objection. 

Such were all the proofs offered or given by the defendants for 
the purpose of showing or tending in any manner to show that a 
lode or vein was /nown by any person to exist within the placer 
at the time of the application to enter the placer, or of the entry, 
or of the issuance of the patent. 

To the testimony for the plaintiff in rebuttal but brief reference 
is required. That of the patentees, Wells and Moyer (pp. 72-9), 
was clear and positive to the fact that neither had anv knowl- 
edge or information of the existence of any lode within the 
placer, nor of any without it, nor of the developments, strike, dip 
or character of any which led or could have led either of them to 
infer or believe that any outside lode extended into or would be 
found within the placer. And the validity and good faith of 
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their claims and possessory rights to the ground, by them re- 
garded valuable as placer, was shown. It appeared from their 
testimony that, under rules and regulations early established by 
the miners of the district, they were claimants, and had been in 
possession of portions of the placer, working and improving the 
same as placer ground, from the year 1860, when gold was first 
discovered in California Gulch, down to the time of application 
for entry and patent, and that of other portions, comprising most 
of the ground constituting the placer, they were owners by pur- 
chase of other like placer mining claims to the number of one 
hundred or thereabouts, together with the improvements thereon, 
which claims and improvements had been made by other miners 
under the same rules and regulations and which, when purchased 
and consolidated, were known as the Wells and Moyer placer. 
It further appeared that to bring water upon the placer to wash 
out the gold, and which had been so used, they had constructed 
two ditches, one five and one-half and the other four miles in 
length, reaching the highest point of the placer; one of which 
ditches was conveyed to Stevens and Leiter with the placer. It 
vias also shown that the agreement for the sale to Stevens and 
Leiter was a verbal one, and that after entry and conveyance 
Moyer worked a portion of the ground as placer under lease from 


Stevens and Leiter. 


The testimony of Mr. Stevens (} p. 79-80) was equally clear 
and positive that he had no knowledge and could not by possi- 
bility have had any of the existence of any lode or vein within 
the boundaries of the placer. Speaking of the indications from 
developments on the Rock, Dome and other outside locations, he 
said: “In the latter part of 1875 it came to be generally conceded 
that it was a contact vein having an apex or out-crop, and a line 
of strike nearly north and south, varying with the undulations 
of the surface of the country. At the time of closing the con- 
tract with Wells and Moyer for the purchase of this placer it was 
not known and could not be known to me or to any one else, 
until developments were made, what was the line of strike or the 
dip of the lode in the Rock. During the latter part of 1878 I 
became satisfied in my mind, and formed a theory as to the 
position of the lode. The whole surface of the country about the 
Wells and Moyer placer is covered with a deep alluvial deposit, 
and it was utterly impossible for any man to know what existed 
underground, and there were no developments to show it. I 


found my theory about it as most mining men do. 


was any out-crop or apex of any vein within the surface boun- 
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dary lines of the Wells and Moyer placer, and there isn't any 
shown or developed to-day.” Again he testified: “ My friends in 
Leadville came to me and wanted my opinion as it was at the 
time, and I was always careful to say that what I said was a 
theory or presumption, and was hypothetical entirely.” 

Four other witnesses (pp. 83-88) were examined for plaintiff, 
giving testimony to the character of the ground within the 
placer, that it was covered with wash as described by Page, with 
no surface indication of the existence of any lode or vein within 
its boundaries, and none shown by shafts sunk or development 
made from the surface, and that the workings on the outside 
claims, the Stone, A. Y., Rock, Dome, Pinnacle and Reddick, did 
not in March, 1879, show the strike or dip of any lode or vein 
existing in them. ' 

Such is the substance of the entire testimony given on the trial. 
Following facts, supported by all the testimony and opposed by 
none, indisputably appeared. 
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Of the United States. 


OcTcBER TERM, A. D. 1887. 


No. 60. 


THE IRON SILVER MINING CO., 


Plaintiff in Error, Error to the Circuit 


vs. Court of the United 


JOSEPH REYNOLDS and JOHN D. re 8 a Dis- 
MORRISEY, rict of Colorado. 


Defendants in Error. 


BRIEF AND ARGUMENT ON BEHALF OF PLAIN- 
TIFF IN ERROR. 


STATEMENT OF THE CASE, 

On the 23d day of March and the 11th day of April, 
1S78, Thomas 8. Wells and William Moyer located a por- 
tion of the public mineral domain of the United States as 
a placer. Afterwards, and on the 11th day of March, 
1S79, a United States patent was issued to the said Wells 
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and Mover for the ground so located, comprising 195 
acres, more or less. The plaintiff in error, subsequently, 
by various deeds of conveyance, became the grantee of 
the locators and patentees of the placer. 

This is an action in ejectment, brought to recover pos- 
session of the premises described in the patent, and the 
complaint, being the above mentioned placer. Complaint 
in ejectment was filed on the 7th day of May, 1SS4, by 
plaintiff in error against defendant in error, alleging 
an ouster by defendants in error, of plaintiff in error, 
from its possession of that part of the above mentioned 
tract of mining ground known as the Wells and Moyer 
placer claim in possession of the defendants, the fee 
simple title to which it claimed to hold. 

On the 7th day of October, 1884, defendants in error 
tiled their answer, denying the allegations of the com- 
plaint and setting up three affirmative defenses to the 
action. The first is a general denial. The second of said 
defenses alleges ownership, by defendants in error, of the 
Crown Point and Pinnacle lode claims, upon which they 
claimed a vein was found: which vein dipped in an east- 
erly direction into and within the boundaries of the Wells 
and Moyer placer, and that thev had the right to follow 
and work upon said vein into the territory of plaintifl in 
error, adjoining the Crown Point and Pinnacle lode claims. 

The third of the defenses sets forth that at the time of 
the survey, entry and patenting of the Wells and Mover 
placer there was “known to exist”, to the patentees of the 
placer, within the boundaries of the placer, a vein or lode 
of quartz, or other rock in place, bearing gold, silver, ete., 
which, by virtue of its being “known to exist” to the 
patentees, at those dates, was exempted from the operation 
of the patent, and was not conveved thereby; and _ that 
the patent contained a reservation to such effect; and 
that the trespass, of which, it was claimed in the com- 
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plaint, defendants in error had been guilty, was com- 
mitted by them in working upon and extracting ore from 
a vein or lode of ore so “known to exist” to the patentees, 
which was excepted from the operation of the patent 
by the reservation clause therein contained. That the 
patent to the placer contained a reservation that the 
premises conveved thereby might be entered by the pro- 
prietor of any vein or lode of quartz, or other rock in 
place, bearing gold, silver etc., for the purpose of extract- 
ing and removing the ore therefrom, should the same, or 
any part thereof, be found to penetrate, intersect, pass 
through, or dip into the premises by such patent granted. 

On the 7th day of November, 1SS4, issue was joined by 
the filing of replication, by plaintiff in error. On the 
Sth day of that month, trial was had, which resulted in 
a verdict for plaintif? in error. The case was brought to 
this Honorable Court, on writ of error, and, by this Court, 
reversed. The case again came up for trial on the 22d 
day of January, ISS7. Trial was had, resulting in a 
verdict for defendants in error. Motion for new trial was 
overruled on the 29th day of January, 1SS7, and the case 
Is again before this Honorable Court, on a writ of error 
sued out on the 2d day of April, 1887. 

Neither party to the controversy differ in their evidence 
as to the physical features of the territory in dispute. The 
evidence introduced by both (see pages 50-41, Record) 
shows that the Wells and Moyer placer is a tract of land 
lving along a hill side, having California Gulch on_ its 
north. Washings for gold have been made along its north- 
ern boundaries; and without the placer, lodes have been 
discovered, by their apices, to wit: the William Reddick, 
Stone, H. D., La Plata, Rock and Dome and others (page 
40, Record). That the lodes so discovered have a very 
slight dip, or departure frora the horizontal in their di- 
rection into the earth, to wit: about 15°. That this dip 
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is to the east; and that from its apex on the claims ment- 
ioned, without the boundaries of the placer, where it is 
found at the surface, it gradually disappears until where 
developments, made since the issuance of the placer pat- 
ent, show it entering the placer, at a depth beneath the 
surface of 335 feet. (Page 56, Record.) 

Defendants in error, working on the Crown Point and 
Pinacle claims since the issuance of the patent, encount- 
ered this vein at a depth of 108 feet (see page 55, Record) ; 
and following it on its dip have followed it into and with- 
in the boundaries of the Wells and Mover placer, and 
claim the right to work the same within those boundaries. 


ASSIGNMENT OF ERROR. 


The errors assigned by plaintiff in error, and which 
are relied upon by it, includes errors committed by the 
court below, in admitting and refusing to admit certain 
evidence; and in refusing to give certain instructions 
asked for by plaintiff in error, and in the giving, of its 
own motion, of certain other instructions. 


And are here set forth: 


|. Because the court erred in admitting evidence as 
to the existence of lode claims in the vicinity of the Wells 
and Mover placer, for the purpose of proving knowledge 
as to the existence of lodes within the placer. 


2. Beeause the court erred in admitting evidence as 
to the existence of lode claims not located or discovered 
prior to July, 1878, when the entry was made of the Wells 
and Mover placer. 


3. Because the court erred in admitting evidence as to 
the mere staking and location of lode claims in the viein- 
ity of the Wells and Moyer placer without first compelling 
the foundation to be laid by proof of the discovery of a 
lode within the boundaries of the claims, the staking and 
location of which was sought to be established. 


4. Because the court erred in admitting testimony as 
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to the character of the ground patented as the Wells and 
Moyer placer. 


5. Because the court erred in admitting evidence as to 
the existence of a vein within the boundaries of the Wells 
and Mover placer, based upon developments and work- 
ings made since the issuance of the patent for the Wells 
and Moyer placer, to-wit: the 11th day of March, 1879. 


6. Beeause the court erred in refusing to allow plain- 
tiff in error to prove that the vein which defendants in 
error claimed was known to exist within the boundaries 
of the Wells and Mover placer, at the date of the entry 
thereof, was one and identical with the vein which had 
been located by the grantors of plaintiff in error, without 
the boundaries of the Wells and Moyer placer, as the 
Stone, Rock and Dome lode claims, long prior to the lo- 
cation and patenting of the placer: and said vein was the 
property of the plaintiff in error at the date of the com- 
mencement of this suit, by virtue of the said Stone, Rock 
and Dome locations, and the possession of the apex of 
the vein upon those locations. 


7. Beeause the Court erred in excluding evidence as to 
the existence of faults, or breaks or dikes across or by the 
side of this placer, breaking the contact into a number 
of different and — veins, holding that it Was imma- 
terial whether those breaks, faults or dikes existed or not, 
and thereby preventing the identification of the particu- 
lar vein which is claimed by defendants in error was 
known to exist prior to date of the issuance of the patent 
for the Wells and Mover placer. 


8S. Because the court erred in admitting evidence of 
conversations had with Mr. Stevens relative to the exist- 
ence of veins without the boundaries of the placer. 


9 Because the court erred in admitting evidence of 
any conversations of any kind had with Stevens, or his 
expression of any ideas. 


10. Because the court erred in refusing to allow 
plaintiff in error to show that the ground in controversy 
is not within the Crown Point and Pinnacle lode claims, 
belonging to defendants in error, and to show further 
that the workings did not pass into the ground in contro- 
Versy upon any lode, or following any lode, the top or 
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apex of which is within the limits of the Crown Point and 
Pinnacle claims. : 


11. Beeause the court erred in refusing to charge the 
jury as follows: “The question for your consideration ari- 
ses under that part of section 2533 which the Supreme 
Court has defined in this case as follows: ‘But in case 
where the applicant for a placer patent is not In possession 
of such lode or vein within the boundaries of his claim, 
but such a vein is known to exist and ts not referred to or 
mentioned in the claim or patent, then the application 
shall be construed as a conclusive declaration that the 
claimant of the placer mine has no right to the possession 
of the vein or lode claim.” 


12. Beeause the court erred in refusing to charge the 
jurv as follows: “Thomes S. Wells and William Mover 
were the applicants for the placer patent in question, and 
their application to enter and patent the same was made 
on the 16th day of May, 1878. In their application and 
in their patent no lode or vein within the boundaries of 
their claim is mentioned or referred to as having been 
known to exist at that time. They applied for and ob- 
tained their patent, claiming that no lode or vein within 
the boundary of their claim was known to exist, and the 
principal questions in this case are whether in fact the 
patentees, Wells and Moyer, or Mr. Stevens, had know!l- 
edge of the existence of such lode or vein, and, if so, 
whether it is the same lode or vein from) which plaintiff 
in this case, now the owner of the placer claim, seeks to 
dispossess the defendants.” 


13. Beeause the court erred in refusing to charge the 
jury as follows: “ The lode or vein which, if known to 
the applicants, Wells and Mover, it became necessary for 
them to include in their application,ought to be excluded 
from the possession thereof, must have been — 


“First. <A lode or vein the top or apex of which out- 
cropped at the surface or was known to exist at some 
point below the surface within the boundaries of their 
placer claim. 


“Second. It must have been susceptible of location by 
its top or apex upon the surface of the ground of the 
placer claim. 


“Third. It must have been a lode or vein known to 
them at the time of their application for the placer 
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patent, to wit, May 16th, 1878. 


14. Beeause the court erred in refusing to charge the 


jury as follows: “The statute uses the words ‘Where a 


vein or lode * * * * is known to exist within the 
boundaries of a placer claim.” By these words you are 
to understand such knowledge on the part of the appli- 
cants or placer patentees of the existence of such lode or 
vein as would have enabled them, had they so desired, to 
have made a valid lode location thereon within the 
boundaries of the placer, or to have made survey thereof 
so as to have purchased the same with twenty-five feet of 
surface-ground on each side thereof within the placer at 
five dollars ($5) per acre.” 


15. Because the court erred in refusing to charge the 
jury as follows: “A valid lode can only be made after the 
discovery of the vein or lode upon which it is made.” 


16. Because the court erred in refusing to charge the 
jury as follows: “A vein or lode of the kind here spoken 
of can only be known within the boundaries of a placer 
claim in one of two ways: either it must visibly outcrop 
within such boundaries, or such work and development 
must have been made within them as to have exposed a 
vein or lode below the surface of the placer.” 


17. Because the court erred in refusing to charge the 
jury as follows: “The court instructs the jury that if 
they believe from the evidence that the vein which it is 
claimed by defendants was ‘known to exist’ prior to the 
date of the application for the Wells and Moyer: placer, 
has its apex or outcrop to the west of said placer, and on 
lode locations outside of the placer boundaries, and 
thence is one continuous vein, dipping into and under 
said placer, then the property and right of property in 
that vein belongs to the owners of the lode location upon 
which said apex or outcrop is found, provided such loca- 
tions antedate the date of the inception of title to the 
Wells and Moyer placer; and only the owners ‘of such 
locations can contest the right to such vein with the own- 
ers of the placer title, provided the end lines of their lode 
locations, when produced according to law, include that 
portion of the vein or which they claim, and which lies 
within the patented boundaries of the placer. Ifyou find 
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as above and that defendants are not the owners of such 
a lode location, then the placer tithe must prevail and 
vour verdict must be for plaintiff.” 


IS. Beeause the court erred in refusing to charge the 
jury as follows: “The court instructs the jury that if vou 
believe from the evidence that the lode which the de- 
fendants have sought to prove and claim, was ‘ known to 


exist’ within the Wells and Moyer placer, at the date of 


the patent for the same, was ‘known to exist’ only by 
being exposed in workings situated on the lode claim 
without the boundaries of the patented placer, and that 
it hes only been proved to dip Into and ‘exist within the 
patented placer by workings and excavations made since 
the date of the patent for the placer, then and in that 
event such lode does not fall within the exception of said 
patent, which refers to lodes claimed or known to exist at 
the date of its issuance, and you must find for plaintiff 
unless defendants, who claim the right to work such lode 
within the patented boundaries of the Wells and Moyer 
placer, have shown as against the patentees of the placer 
and their grantees, that they (the defendants) were the 
‘proprietors’ of such lode before the date of the issuance 
of the placer patent, by virtue of being the owners of a 
valid lode claim upon which the top or apex of such lode 
is found and the end lines of which, produced according 
to law, include that portion of such vein to which they, 
the defendants, claim title.” 


1. Because the court erred in refusing to charge the 
jury as follows: “The Jory is instructed that a valid loca- 
tion of a placer claim operates from its date as a grant 
from the United States, and the ground located is, as 
long as the location remains valid, no longer part of the 
public domain. A) patent is the highest evidence of a 
valid loeation.” 


20. Because the court erred in refusing to charge the 
jury as follows: “The court instructs the jury that the 
exceptions contained in the patent to the Wells and 
Mover placer, in so far as the said exceptions relate to 
veins or lodes claimed or known to exist at date of said 
payment or at the date of the application for said patent. 
are only inserted in said patent for the benefit of the 
United States, and that advantage of such exceptions can 
only be taken by the United States.” 
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21. Because the court erred in refusing to charge the 


jury as follows: “The court instructs the jury that the 


title conveved by the patent to the Wells and Moyer 
placer, offered in evidence by the plaintiff, relates back 
to the date of the location of the Wells and Mover placer 
in so far as it may be necessary to cut off intervening and 
all other claimants other than the United States.” 


22. Because the court erred in refusing to charge the 
jury as follows: “The jury are instructed that the terms 
‘vein or lode’ and‘ vein or lode claims’, as used in section 
25593 of the Revised Statutes of the United States, mean 
and refer to veins or lodes which have been discovered 
and have been developed and located and that have metes 
and bounds within the boundaries of a placer claim be- 
fore the date when the application was made for placer 
patent: and unless the jury find from the evidence that 
such a claim was ‘known to exist’ within the boundaries 
of the Wells and Moyer placer at the date when the ap- 
plication was made for the Wells and Mover placer patent, 
no other lode comes within the reservation clause in said 
patent which refers to lodes ‘claimed or known to exist’ 
at the date of its issuance: and, unless the jury find from 
the evidence that such a lode was discovered and located 
and is now owned by defendants upon that portion of 
said placer in controversy in this action, a verdict must 
be rendered for plaintiff.” 


23. Because the court erred in refusing to charge the 


jury as follows: “The jury are instructed that an attempt 


to locate a lode within the exterior boundaries of a placer 
claim at any time after the date of application for patent 
tothe placer claim gives no right or title to such lode 
claim. A lode claim so located is not reserved from the 
grant of the placer patent. This rule applies to all lode 
claims located at any time after the application for the 
placer patent or the making of the entry or the issuing 
of the patent” 


24. Because the court erred in refusing to charge the 


jury as follows: “The court instructs the jury that 


defendants have introduced no proof whatever that 
plaintiff was, at the date of the issuance of the patent for 
the Wells and Mover placer, in possession of i veln or 
lode within the boundaries of the placer application.” 
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25. Because the court erred in refusing to charge the 
jury as follows: “The jury is instructed that the discovery 
of a lode outside of the patented boundaries of the Wells 
and Moyer placer raises no presumption in the law of the 
existence of a vein or lode within the boundaries of the 
placer.” 


26. Beeause the court erred in refusing to charge the 
jury as follows: “The jury are instructed that the plaintiff 
has shown title in fee to the land in controversy in this 
action by a United States patent therefor and by deeds of 
conveyance from the patentees to the plamtil and its 
grantors.” 


27. Beeause the court erred in refusing to charge the 
jury as follows: “The jury are instructed that the date 
of the Inception of plaintifls tithe in fee is the date when 
the application was made for the placer patent, which is 
shown by a certificate of the register and receiver of the 
United States land office at Leadville, Colorado, to be the 
lth dav of May, A.D. ESTs." 


YS. Beeause the court erred in refusing to charge the 
jury as follows: “ The court instructs the jury that the 
locator of a mining claim such as the Wells and Mover 
placer has, after his location, which, by the issuance of a 
patent, is proved to have been valid, the exclusive right 
of possession and enjoyment of all the surface included 


within the lines of his location, and that anv entry made 


upon such location for the purpose of initiating an adverse 
title to that of the locator is a trespass, and such title so 
Initiated is absolutely and entirely void and of no etlect. 
The successors In interest of the locator have all the rights 
and privileges of the locator.” 

20. Because the court erred in refusing to charge the 
jury as follows: “The jury is instructed that a placer 
claim need not necessarily contain gold in alluvial de- 
posits, but taat under the law any mineral land which is 
not known to contain veins of quartz or other rock in 
place is placer, and title to such land ean only be acquired 
by compliance with the laws relating to the location of 
placer claims.” 


50. Because the court erred in refusing to instruct the 
jury as follows: “The jury is instructed that the detini- 


tion of what constitutes a placer given by the statutes of 


the United States is: ‘Claims usually called ‘placers’ 
include all forms of deposits except veins of quartz or 
other rock in place.’ The vein of quartz or other rock 
in place alluded to are veins known to exist at the date 
of the application for patent for the placer.” 


o1. Because the court erred in refusing to charge the 


jury as follows: “The jury is instrueted that though a 


small segment of the top or apex of a lode is shown within 
the Crown Point location it extends not with the length 
of the location, but across it, so as to convert the side 
lines of the claim into end lines and to limit the direction 
in which it may be pursued to the space enclosed by 
these lines. The place in controversy is not within the 
side lines of either defendants’ Crown Point or Pinnacle 
claims, nor within the extension of those lines. The de- 
fendants have, therefore, failed to prove any ‘title to the 
place in controversy by virtue of the possession of the 
apex of any vein.” 


$2. Because the court erred in refusing to charge the 
jury as follows: “The jury is instructed ‘that under the 
evidence any speculative theory formed at the date of the 
issuance of the patent for the Wells and Mover placer 
from the fact that at that date discoveries of a vein or 
veins had been made outside the placer boundaries, that 
such vein, so discovered, ran into the placer, was and 
could only have been the merest surmise. Belief in such 
theories (no matter how correct they may be proved by 
subsequent development) is not under the law evidence 
of that knowledge of the existence of a vein required to 
bring such vein within the second exception of the pa- 
tent.” 


30. Because the court erred in refusing to charge the 


jurv as follows: “The jury is instructed that the veins 


or lodes mentioned in the second exception of the patent 
for the Wells and Mover placer mean veins or lodes 
‘known to exist’ within the boundaries of the placer 
claim at the date of the issuance of the patent; that the 
exception does not refer to veins or lodes parts of which 
may be found subsequent to such date, dipping into the 
placer at greater or less depth beneath its surface.” 


34. Because the court erred in charging the jury as 
follows: “Le Conte savs (page 252): ‘If a mountain 
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slope, along which out-crop auriferous quartz veins, be 
subjected to powerful erosion by water currents, then in 
the stream beds will be found gravel drifts, composed 
partly of the country rock and partly of the quartz vein 
stone. Amone the gravel will be found particles of gold, 
washed out from the upper parts of the veins. By the 
sorting power of water the heavy vold particles are ‘apt 
to accumulate mostly near the bed of the gravel deposit 
(bed rock). These gravel deposits are the placers. [In 
these the gold) particles, like the stone fragments, are 
always rounded and worn by attrition” (Page 5990): 
‘The placers of California, however, are of two kinds, 
viz., the ordinary or superficial placers and the deep 
placers. The superficial placers are gravel drifts in the 
present river beds. The deep placers are gravel drifts in 
old river beds. These old river beds, as already stated 
(pp. 252,529), are tn many cases covered up with lava. 
fm some cases the general direction of the old bed coin- 
cides with that of the present river svstem, but more 
commonly the present river system cuts across the old 
river system. In all cases, however, it is evident. that 
the old river gravels were formed before the lava flow 
and the new gravels after the lava flow. [In all cases, 
also, the present river system has cut down far below the 
old beds, in this respect entirely different from: the old 
river beds of the eastern portion of the continent.” 


oo. Beeause the court erred in charging the jury as 
follows: “Speaking of superfical deposits, Whitney says 
(page $4): These comprise all deposits of mineral metals 
and their ores which He loose upon the surface or inter- 
mingled with the superfical formations, the drift and the 
alluvial. They are made up of particles and rounded 
fragments which have originally formed a part of some 
bed or vein and from which they have been detached by 
Various causes similar to those which have produced the 
great masses of clay, sand and gravel which almost every- 
where cover the rocks in’ place. Some metalliferous de- 
posits are usually called ‘Washings’ or ‘stream-works.’ ” 


3G. Because the court erred in charging the jury. as 
follows: “Such a deposit existing commonly in the allu- 
vium of streams and along their courses, and often on the 
sides or elevated plateaus of the mountains, in the loose 
material of the surface are easily distinguished from a 
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lode or vein, which is a body of ore or mineralized rock 
in the general mass of the mountain.” 
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37. Because the court erred in charging the jury as 
follows: “When they are associated with a lode or vein 
in the same territory the placer is on the surface of the 
rock which forms the matrix of the lode or vein. The 
bed rock of the placer becomes the dividing line’ between 
the two deposits, and they are distinguishable in elevation 
as in other characteristics already mentioned.” . 


3S. Because the court erred in charging the: jurv as 
follows: (“As to each form of deposit provision'is made 
in the act of Congress for acquiring title from the gov- 
ernment, but the quantity of land which may be taken 
in a placer location is much larger than that which may 
be acquired in a lode location, and the proceedings for 
acquiring title differ in some particulars, to which it will 
he hecessary to refer in detail.” 

3%. Because the court erred in charging the jury as 
follows: “It is, however, provided in section 2333 of the 
Revised Statutes that in an application for patent for a 
placer claim, when a vein or lode is known to exist with- 
in the claim, the application shall be made with the 
statement that it includes such vein or lode, and in such 
‘ase a patent shall issue for the placer claim, subject to 
the provision of this chapter, including such vein or 
lode.” 


“And where a vein or lode is known to exist within 
the boundaries of the placer claim, application for a patent 
for such placer claim which does not include an applica- 
tion for the vein or lode claim shall be construed asa 
conclusive declaration that the claimant of the placer 
claim has no right of possession of the vein or lode claim, 
but where the existence of a vein or lode ina_ placer 
claim is not known, a patent for the placer claim shall 
convey all valuable mineral and other deposits within 
the boundaries thereof.” 


“The effect of this section is to exclude from the opera- 
tion and to exclude from the grant of a patent for a m ve 
claim any vein or lode the existence of which was known 
to the patentee at the time of the application for the 
patent, so that such vein or lode remains the property of 
the government or of any citizen who may have acquired 
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title to it in the same manner and to the same extent as 
if the grant had not been made. In other words, as be- 
tween the patentee of the placer and the government or 
other claimants of the vein or lode, it is in the same situ- 
ation as if the patent had not been issued.” 


40. Because the court erred in charging the jury as 
follows: “In this instance the existence of a lode at the 
point in controversy under the placer seems to be denied 
by plaintiffs counsel, but there is nothing in the evidence 
to support that denial. That there is a body of ore with 
detined boundaries in the general mass of the mountain 
in that locality is sufficiently established, and the case 
turns upon the point whether its existence was known to 
Wells and Moyer or to Stevens at the date of the applica- 
tion for patent.” 


41. Beeause the court erred in charging the jury as 
follows: “It is shown in the evidence that Wells and 
Mover, in making the application for patent, were acting 
as the agents of Stevens and Leiter, their grantees, the 
latter having purchased from them before the application 
was made; and therefore it is sufficient if it appear that 
the existence of the lode was known to Wells and Moyer 
or to Stevens or to all of them at and before the time of 
the application for patent. Was it known to them or any 
or all of them at that time; and if known, how known ? 
What means of knowledge must the parties have had to 
charge them with the notice of the lode?” 


42. Beeause the court erred in charging the jury as 
follows: “Counsel for plaintiff contend that they must 
have ascertained by actual exploration within the limits 
of the placer that the lode existed there, or that there 
must have been an outcropping of the lode within the 
limits of the placer which could be seen by all observers: 
but such rule would) be unreasonable and wholly defeat 
the intent of the statute.” 


45. Because the court erred in charging the jury as 
follows: ‘“ In this instance it seems to be unnecessary to 
declare what circumstances may be sufficient to affect a 
patentee with knowledge as declared by the statutes; for, 
if in any case it appear that an application fora patent is 
made with intent to acquire title to a lode or vein which 
may exist in the ground beneath the surface of a placer, 
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it is believed that a patent issued upon such application 
cannot operate to convey such lode or vein.” 


44. Because the court erred in charging the jury as 
follows: “That intention could be formed only upon 
investigation as to the character of the ground and the 
belief as to the existence of a valuable lode therein, which 
would amount to knowledge under the statute.” 


45. Because the court erred in charging the jury as 
follows: “If we look to the circumstances developed in 
the evidence we shall find that they tend strongly to the 
conclusion that the application in this instance was of 
that character. Wells and Moyer were placer miners in 
California Gulch and in Eureka Gulch long before Mr. 
Stevens and his associates acquired title to the premi- 
ses. Their operations had been confined to Califor- 
nia gulch and to Eureka gulch and some slight explora- 
tions on the hillside. Upon the purchase by Mr.-Stevens 
and his associates the claims were extended in a Westerly 
and southerly direction to a great distance and ever ter- 
ritory which had not been before that time occupied for 
placer mining, and which apparently contained ro placer 
deposits. Mr. Stevens and his associates were in search 
of lode locations, silver bearing lodes, and a metal which 
is not tound in placer ground.” 


46. Because the court erred in charging the jury as 
follows: “Von Cotta says (page 505): ‘Surface deposits 
from which silver is extracted are not known, nor do 
thev probably exist.” ’ 


47. Because the court erred in charging 'the jury 
as follows: “Why was this done? The intentions 
of Wells and Mover and Stevens are said to have been 
expressed at the time. If they were so expressed, did 
thev state the truth? If not, what is the fact in relation 
to the matter? What was the intention of the parties in 
making this application and securing this patent? If, 
upon the evidence you say it was to acquire title to the 
lode or vein in controversy, the patent will not operate to 
convey such title. If, on the other hand, the application 
was made in good faith, with intent to acquire the premi- 
ses as placer ground only and without knowledge of the 
existence of any lode in the premises, the patent will 
operate to convey such title.” 
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AS. Because the court erred in charging the jury as 
follows: “If the application had been limited to Califor- 
nia and Eureka gulches, and some reasonable space 
adjacent thereto, which it might be supposed contained 
such valuable deposits as hi ul been worked out in the 
gulches, no questions could arise in respect to the matter, 
but when the outlying territory beyond these culches, 
which contains nothing in the nature of a placer deposit, 
and is apparantly valuable only for ores and minerals 
which may be found beneath the surface within the 
country rock in the form of veins or lodes, is embraced in 
such application, what shall be said as to the purpose of 
putting in such outlying parts?” 


49. Because the court erred in charging the jury as 
follows: “The conduct of the parties, quite independently 
of any intention by them expressed, may be the subject 
of reasonable presumption and inference, and if it appear 
to you that the purpose was to secure such lodes or veins 
as might be found on the mountains within the limits of 
the placer claim, such purpose cannot be effected in any 
such way. 


“Any attempt to pervert the statute and take the lode 
in a manner not authorized by law cannot be upheld.” 


oO. Because the court erred in charging the jury as 
follows: “If you believe from the evidence that at the 
time Thomas S. Wells and William Mover applied for 
patent to and entered the Wells and Moyer placer claim, 
they were doing so for the benefit and at the instance of 
William H. Stevens and Levi Z. Leiter, and by reason of 
agreement with said Stevens and Leiter to purchase the 
same, and that the said Stevens and Leiter paid all the 
expenses attendant upon the location, patenting and entry 
of said placer claim, receiving therefor a deed shortly 
after said entry was made, then you are instructed that 
the act of the said Wells and Mover was the act of said 
Stevens and Leiter, and the knowledge of said Wells and 
Mover, and either of them, was the knowledge of the said 
Stevens and Leiter.” 

O1. Because the court erred in charging the jury as 
follows: “And you are further instructed that if vot 
believe such an arrangement and agreement was made, 
then, even though said Wells and Mover should have 
been ignorant of the existence thereof, vet if the said 
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Stevens knew the same to exist, neither he nor the plaintiff 
could in anywise shield themselves behind the lack of 
knowledge on the part of said Wells and Moyer or either 
of them.” 


52. Because the court erred in charging the jury as 
follows: “You are further instructed that the plaintiff 
must recover upon the strength of his own title and not 
upon the weakness of that of his adversary. Whether the 
defendants have any title or not to that part of the deposit 
of which they are in possession under the Wells and 
Mover placer claim, becomes immaterial unless the plaintiff 
can show some better title thereto, and if you believe from 
the evidence that the said Wells and Moyer or William 
H. Stevens knew before the date of their entry in the land 
office that the said vein or deposit underlay the said 
placer claim, then you are instructed that the same did 
hot pass to them by the said patent, and they, having ho 
title thereto, cannot complain because the defendants are 
in possession, since their trespass cannot be a trespass 
against a person having no title. In such case the lodes 
or veins known to exist when a patent is asked for are 
excluded from the ground as much as if they were 
described in clear terms. It was not intended to remit 
the question of their title to be raised by some one who 
had or might get a better title, but to assert that no title 
passed by the patent in such case from the United States. 
itgremains in the United States at the time of the issuing 
of the patent, and in such case it does not pass to the 
patentee. He takes his surface land and his placer mine 
and such lodes or veins of mineral that are within it as 
were unknown, but to such as were known to exist he gets 
by that patent no right whatever.” 

53. Because the court erred in charging the jury as 
follows: “The title remaining in his grantor, the United 
States, to this vein the existence of which was known, the 
plaintiff has no such interest in it as authorizes it to dis- 
turb any one else in the peaceable possession and mining 
thereof. When it is once shown that the vein was known 
to exist at the time the title was acquired to the placer, 
itis shown that the patentee had acquired no title or 
interest in that vein by his patent. Whether the defend- 
ants, therefore, have any title or are mere trespassers is im- 
material. It is certain that they are in possession, and 
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that isa wilRele mt defense against one who has no title 
at all and never had any.’ 


ARGUMENT. 


The questions presented for decision, by the record 
and assingnment of errors, involve the consideration of 
nearly the whole of the Mining Law of 1872, but inore 
especially of Sections 2320, 2322, 2329 and 233%, In view 
of the fact that the Court below seems, throughout the 
trial of the case, and throughout its instructions, to have 
been under the impression that a “placer”, under the 
laws of the United States, must and could only be ground 
containing free gold in alluvial deposits, counsel begs 
leave to preface his argument by referring to the mining 
laws, in their bearing on “placers”. 

In the spring of 1S72, Congress found itself face to face 
with the necessity of amending or changing the laws, at 
that time controlling the mineral_lands of the country. 
The statutes then in existence, or a majority of them, had 
been found to be both defective and unsuited to the 
existing conditions. After much work, by a= special 
committee, composed of men peculiarly qualified by 
virtue of their knowledge of the conditions existing 
among miners of the western States and Territories, a 
bill was passed, now known as “The Law of 1872”. The 
first clause of that bill, now known as section ‘2319 of the 
Revised Statutes of the United States, is worded as fol- 
lows: 

“All valuable mineral deposits, in lands belonging to 
the United States, both-surveved and unsurveyed, are 
hereby declared to be free and open to exploration and 
purchase, and the lands in which they are found to oe- 
cupation and purchase by citizens of the United States, 
and those who have declared their intentions to become 
such.” 


Here, then, is the declaration by Congress that all 
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valuable minerable deposits in lands belonging to the 
United States, regardless of their character, are open to — 
occupation and purchase, and that the government is 
willing to part with its title thereto. The law then de- 
scribes of what a mining claim upon a vein or lode of 
quartz, or other rock in place, shall consist, whether-lo- 
cated by one or more persons, to wit: It shall not exceed 
more than three hundred feet in width on each side of 
the middle of that vein at the surface, nor shall it ex- 
ceed fifteen hundred feet in length along the vein. The 
law then provides, among other things, that the locator 
of such a claim, or of any valid mining claim, shall have 
the exclusive right of possession and enjoyment of all the 
surface included within the lines of his location, and of 
all veins, lodes and ledges throughout their entire depth, 
etc., and that the miners of each mining district may 
make rules not in conflict with the laws of the United 
States, or with the laws ef the state or territory in which 
the claims may be situated. 

Section 2325 provides the method of obtaining patent 
to any land claimed and 'ocated for valuable deposits, 
either lode or otherwise, but not one word has so far been 
said in the statutes relative to “placers,” or the class of 
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claims thereinafter described as “placers.” It is not until 
section 2320 is reached, which is part of an act passed 
July 9, 1870, consequently prior to the act of 1872, that 
we encounter any mention of the only other class into 
which mineral lands have been divided, making the two 
classes, “lode claims” and “placers.” Congress seeing 
fit to place veins of quartz, or other rocks in place, in 
one category, and all the other mineral deposits in an- 
other; and, unfortunately for plaintiff in error, designat- 
ing the latter class “ placers,” presumably for the want of 
a better name. But it was so careful that it should not 
be misunderstood, that section 2329 reads as follows (the 
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italics are counsel’s): “Claims usually called ‘placers,’ 
including all forms of deposits, excepting veins of quartz 
or other rock in place * *  * — shall be subject to 
entry and patent under like circumstances and condi- 
tions, and upon similar proceedings as are provided for 
vein or lode claims.” Mark the wording: “Claims usu- 
ally called ‘placers.” First, the use of the word “claims,” 
meaning the other branch of claims for which it intends 
to provide. Then, for want of a better name, the “usu- 
ally called * placers, including all forms of deposits,” in- 
tending thereby to offer for sale and to sell any and all 
mineral deposits under one classification or the other, 
knowing that it could not, with the limited acquaintance 
it had of the country, pretend to classify the lands more 
closely, and wanting to dispose of all of them, it made 
the two simple classes, the lodes on the one hand, and 
every other mineral deposit on the other, calling one 
“lodes,” and the other “ placers.” 

Further distinctions have been attempted on the 
ground that the land must be valuable for minerals. This 
is a matter utterly impossible to determine beforehand. 
A lode may be located and worked for years before it 
mav develop value of any kind. A man could not be 
deprived of his right to acquire title to that lode, because 
at the time he sought to acquire it he could not ship the 
ore or make money from it. The argument applies 
equally well to the other class of mineral claims. It is 
not necessary that it should be demonstrated by the loca- 
tor of any mineral deposit that it has value at the time of 
his appropriation. If he sees in the land value enough 
for him to afford to pay the government for it, and ac- 
quire title to it under the law, it is sufficient enquiry for 
the government to make. [It should no more ask him to 
demonstrate its present commercial value than it should 
in the case of a lode, because the possibilities of its en- 
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hancing in value, as a result of his labor, as the years 
roll by, are the chances for which he pays the govern- 
ment when he buys the property, and these chances it is 
perfectly legal for him to take. The government is bene- 
fitted instead of injured by it, by receiving its money, in 
advance, for the land, at a time antedating that when the 
enhanced value of the property would make it market- 
able and worth while for somebody to take the same. 
The intention of congress was to part with the title to all 
its mineral lands to any person who would comply with 
the law, and consider the lands of sufficient value to pay 
the government for them. 

It is peculiarly unfortunate for plaintiff in error that 
congress has used the word “placers,” in connection with 
the second class of mineral claims. The plain statutory 
definition of congress, set forth in section 2329, has, as a 
result, been totally and entirely disregarded, especially by 
the people at large. They have narrowed the definition 
to that of the Spanish word, which is identical, and which 
means simply a deposit of free gold in alluvial gravel. 
Had the two classes been designated as “Class A.” and 
“Class b.” instead of “lodes” and “placers,” it would be 
almost safe to predict that the class of litigation, of which 
this case is typical, would never have arisen. Certainly 
the instructions given by the court below in this case 
would never have been given. The department of the 
interior has certainly understood and always executed 
the law as counsel has interpreted it, that is, that there 
are but two classes, “lode” and “placer.” The depart- 
ment has patented as “placers” mineral lands said to 
contain diamonds, bog iron, potash, borax, mica, fire 
clay, kaolin, marble, slate, ochre, umber, coal oil and a 
numer of other mineral deposits which counsel does 
not now recall. 


Sickels, page 485, et seq. 
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[t is, therefore, evident that a “placer” may contain 
anv kind of mineral and other deposit (Sees. 2529-2555), 
and is not confined to one definition of land containing 
free gold in alluvial soil. This much to show that if a 
patented mineral claim, though designated by the patent 
as a placer, does not contain gold, the fact cannot be held 
in any way to impeach the bona fides of the location. 

To proceed to the consideration of: the bearing of see- 
tion 2320 upon the case, counsel quotes the statute in 
order that a more convenient consideration of its con- 
tents may be had: 


“Mining claims upon lodes or veins of quartz or other 
rock in place, bearing gold, silver, cinnabar, lead, tin, 
copper or other valuable deposits, heretofore located, shall 
be governed as to length along the vein or lode by the 
customs, regulations and laws in force at the date of their 
location. A mining claim located after the tenth of May, 
eighteen hundred and seventy-two, whether located by 
ohe or more persons, may equal but shall not exceed 
one thousand five hundred feet in length along the vein 
or lode, but no location of a mining claim shall be made 
until the discovery of the vein or lode within the limits 
of the claim located. No claim shall extend more than 
three hundred feet on each side of the middle of the vein 
at the surface, nor shall any claim) be limited by any 
Inining regulation to less than twenty-five feet on each 
side of the middle of the vein at the surface, except where 
adverse rights existing on the tenth day of May, eighteen 
hundred and seventy-two,render such limitation necessary. 
The end lines of each claim shall be parallel to each 
other.” 


This section describes fully and completely what class 
of mineral deposits Congress intended should be known 
as lode claims. It must contain a lode of quartz or 
other rock in place bearing gold, ete. By complying with 
certain laws the discoverer can have, of this class of min- 
eral land, three hundred feet on either side of the vein 
which he may discover, and fifteen hundred feet along 
the length of such vein; but can make “no location of 


amining claim * * * * * * without the discov- 
ery of a lode or vein within the limits of the claim lo- 
eated;” he can, however, make any number of locations. 
In other words, he must first discover his vein before he 
has any right to make the first step towards the location 
of any portion of lode mineral land. This has been de- 
cided by this Honorable Court so many times that it is 
unnecesssary to again call the attention of the court 
to it. 

It is this class of claims, that is, a claim preceded by a 
discovery, followed by the proper and legal acts of loca- 
tion, to wit: the posting of notices, staking and recording, 
to which section 2533, which I now quote, refers. 


“Src. 2553. Where the same person, association or 
corporation is in possession of a placer claim, and also a 
vein or lode included within the boundaries thereof, 
application shall be made for a patent for the placer 
claim, with the statement that it ineludes such vein or 
lode; and in such case a patent shall issue for the placer 
claim, subject to the provisions of this chapter, including 
such vein or lode, upon the payment of five dollars per 
acre for such vein or lode claim, and twenty-five feet of 
surface on each side thereof. The remainder of the placer 
claim, or any placer claim not embracing any vein or lode: 
claim, shall be paid for at the rate of two dollars and fifty 
celts per acre, together with all costs of proceedings; and 
where a vein or lode such as is described in section twenty- 
three hundred and twenty, is known to exist within the 
boundaries of a placer claim, an application for a patent 
for such placer claim which does not include an applica- 
tion for the vein or lode claim, shall be construed as a 
conclusive declaration that the claimant of the placer 
claim has no right of possession of the vein or lode claim; 
but where the existence of a vein or lode in a placer claim 
is not known, a patent for the placer claim shall convey 
all valuable mineral and other deposits within the bound- 
aries thereof.” 


The clear intention of Congress, as shown by all its 
mining statutes, was to make the acquisition of title by 
the prospector as easy as possible. This section is no 
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exception to the rule, and provides that where a_ placer 
claimant is in possession of a lode, that is such a mineral 
deposit as should properly be classified under the other 
class of claims, he shall not be put to the expense or 
trouble of obtaining one patent for the lode and another 
for the placer, but that he may apply, at one and the 
same time, for both classes of ground, and receive one 
patent for both in lieu of two. Congress further recog- 
nizes that if the prospector possesses the surrounding 
ground as a placer, he will not require the ordinary three 
hundred feet on either side of the lode as an incident to 
the vein, because he already owns it as placer and should 
not, therefore, be: required to pay for it at a larger price 
than its classification would call for. Congress therefore 
reduces the ground, for which he must pay the higher 
price, to a minimum, to-wit: Twenty-five feet on either 
side of the vein to which he desires to obtain title, knowing 
full well that veins, often, themselves exceed fifty feet in 
width. 

Still following out the idea of making it easy to obtain 
patents, Congress further provides that where such a vein 
as is described in section 2520 is known to exist within 
the boundaries of a placer, an application for a patent for 
such placer, which does not include an application for the 
vein or lode claim, shall be considered as a conclusive 
declaration that the claimant of the placer has no right 
of possession to the vein or lode claim. In other words, 
it is not necessary for the claimant of the placer to go to 
the expense of cutting out of his survey any vein or lode 
claim, which is already known to exist, and which is 
owned and located and claimed by some other person, but 
he may run his lines around said lode claim, and the 
very act is in itself a declaration that he claims no right 
of possession of that portion of the public mineral domain 
already appropriated by some other person by virtue of 
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the discovery of a vein and the location of the same by 
such person. , 

The theory upon which the whole mining law is con- 
structed is, that all veins are discovered by their top, 
apex, or outcrop. It is such a vein that section 2333 has 
in contemplation, namely, a vein, the top, apex, or out- 
crop of which occurs withina placer. It is a vein or lode, 
which, if not lecated already, is susceptible of location. 
It is a vein or lode, the strike of which can be discovered 
in order that the prospector may know in which direction 
to locate his 50 ft. strip and the width of which can be 
ascertained, so that the center can be found, in order that 
from that center twenty-five feet on either side can be 
measured. It is a vein or lode within the placer boundaries 
which is in possession of the placer claimant, or, which, 
if not in his possession, has been discovered, staked, 
claimed and located by some other person. 

That there might afterwards be discovered veins or 
other deposits ina placer, which had not been discovered, 
or claimed, or located at the date of the application for 
the patent, Congress fully realized, and in the same gen- 
erous spirit provides, in this section, that a patent for a 
placer claim shall convey the title to all such lodes or 
other deposits to the patentee of the placer. It is only 
such a lode as has been mentioned which is excluded 
from the operation of the patent, and which falls within 
the reservation of the same. Congress does not ask that 
impossibilities shall be performed in order that citizens 
may avail themselves of its grants. It would be absurd 
to suppose that the claimant of that class of mineral land 
known as “placer” must examine the country surround- 
ing his claim, the course and direction of veins discover- 
ed without the boundaries of his piacer claim, perhaps 
within a radius of miles, and make surveys and under- 
take to ascertain the course or direction in which veins 
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in the vicinity may dip or strike. In his application for 
his patent for his placer must he set forth that James 
Smith has discovered or located a vein a half mile dis- 
tant from the northern boundary of his placer, and that 
from the developments made by Smith he believes that 
Smith’s vein dips toward his placer, and that if it con- 
tinues in the direction of its dip for the half mile which 
intervenes between Smith’s claim and the applicant A’s, 
it will, undoubtedly, dip into his placer, and that he ver- 
ily believes it does so dip. That in order to acquire title 
to the same “A” desires to apply for twenty-five feet on 
either side of that vein which he believes enters his placer 
ata depth of some seven hundred feet from the surface. 
Or, that in the second case, Jones on the south of “ A,” at 
a distance of a mile, has located a vein which, on its 
strike, undoubted|y, if it continues in the direction which 
it appears to have, will pass into his: placer, but which, 
after due diligence, he has been unable to tind within his 
placer, because of the extraordinary amount of wash and 
vravel of, say, four hundred feet in depth, which covers 
the apex of Jones’ vein, where, if continuous, It passes on 
its strike into his placer, thus making it a blind vein. 
Yet he is desirous of obtaining title to such vein where it 
crosses his placer claim, in case it does cross the same, 
and wants to take up twenty-five feet on either side of it. 

[x it not Impossible in the first case, where Smith's vein 
passes on its dip into the placer territory, for “A” to 
locate twenty-five feet on either side of the vein which 
has its apex on Smith’s claim, a distance of a half mile 
off”? What good would it do him to locate it? It is not 
susceptible of location, if it is already located by Smith 
by virtue of his discovery of its apex. It is owned by 
Smith wherever it goes into the center of the earth, 
within his produced end lines, which, suppose in this 


case, take in the ground sought to be located by “A”. If 
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not included by Smith’s produced end lines it is legally 
another vein and passes to “A” as an unknown vein. 
A’s location of the vein, on its supposed dip within the 
placer would be a farce. Equally so would the location 
of the vein in controversy in this action on its dip where 
it passes into the Wells and Mover placer have been a 
farce had Wells and Moyer attempted it. For was it not 
and is it not a vein already owned, by virtue of its dis- 
covery, and the location of its apex without the bound- 
aries of the placer, on the Rock, Dome, Stone and other 
claims, owned by other parties. If not included within 
their produced end lines it is legally another vein and 
could not be legally known by the discovery of those 
veins. No good could have come of such a location and 
ho legal location or claim could have been made by any 
number of surveys of strips fifty feet in width, anywhere 
along the placer, or within its boundaries. 

Equally foolish would it be for “A” to have attempted 
to locate Jones’ vein, no matter how strong his belief that 
its strike extended within the placer. If the placer, at 
the point of intersection with the vein, is covered by 
wash to a depth of, say, four hundred feet, he could not 
be expected to sink through that wash, shaft after shaft, 
in order to determine the exact direction of the strike of 
the apex of Jones’ vein. He might sink a number of 


shafts and ultimately find that the vein had been cut off 


between his and Jones’ location by dikes and faults—that 
it did not really extend and strike into his placer at all. 
The amount of money required to sink even one shaft 
through that amount of wash would probably preclude 
him from sinking it. After years of development, and 
after the patenting of the placer, Jones by making loca- 
tion after location, as his developments indicated the 
course of the vein, would finally reach, with his loca- 
tions, the placer, cross its line from his workings in that 
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direction, and mine under the placer on the same identi- 
cal vein which was located and discovered prior to the 
date of the application for the patent, at a distance of a 
mile from the placer ; and, when “A” seeks to eject him 
therefrom, he replies to “A” that there are clauses in his, 
“A’s” patent, excepting veins known to exist at the date 
of its issuance from the operation of the patent—* the 
vein upon which I am working is the same identical vein 
which | lad discovered prior to your application for 
patent, and of the location and discovery of which you 
knew because you made surveys to ascertain the direction 
of its strike, prior to the date of the application for your 
patent, and, therefore, it is excepted from its operation. 
[ claim it by virtue of my right of possession. My men 
are in there working and | propose that they shall stay 
there.” “A” savs, “It is true, I knew that the vein 
existed on your location, but I didn’t know, and no one 
could know that it existed within my placer boundaries, 
in any shape. The intention of Congress was to grant to 
me all veins not known to exist at the date of my appli- 
cation, and, as I say, this one could not be known.” 

Is “A” to be taxed with knowledge under such circum- 
stances and deprived of his property by reason of it? 
If so, at what point or distance from the boundaries of the 
placer does knowledge end? Suppose it be a vein like 
the Comstock, ten or fiften miles in length. Is a diseov- 
ery at one end of that vein sufficient to tax a placer 
owner at the other end with the knowlenge of its exist- 


ence within his placer, if ultimately the vein be followed - 


and worked until it reaches the placer? May not the 
limit be extended even to twenty miles or more? Coun- 
sel ean understand how and why Congress has sought to 
protect a bona fide, legitimate owner of a valid lode claim, 


located within the boundaries of a placer, prior to the 


date of application, by making it unnecessary for him 
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even to adverse or protest against any attempt to obtain 
title to the othér class of mineral lands surrounding him, 
as well as by making it unnecessary for the applicant for 
that class of land to exclude from his survey, or his ap- 
plication for the patent, the ground already appropriated 
as a lode claim by virtue of the discovery of a lode with- 
in it. The interests cannot possibly clash. The placer 
claimant's patent shows to what he is entitled. The ree- 
ords of the county show the date of the location and the 
discovery of the lode claim, The vein on the claim 
speaks for itself, and all interests are preserved entirely 
separate, and justice is done to both. On the other hand, 
if the mere existence of a lode, proved by a discovery 
without the boundaries of the placer and in the vicinity 
thereof, is evidence in any form of the existence. of that 
vein within the boundaries of the placer, either upon its 
dip or strike, then the question may never bever be set- 
tled and the title never quieted. , 

It may be only after miles of drifts and levels have 
been run that the placer claimant may find that the vein 
upon which he is working is identical with a discovery 
made half a mile from his boundaries prior to the date of 
the application for patent. [Is he at once deprived of all 
right to this vein by virtue of the fact that he knew of the 
existence of that discovery in the vicinity and had seen 
the vein disclosed by the workings at that point of dis- 
covery, and this regardless. of the fact whether the dis 
covery Was made on the apex or upon the dip of a vein, 
and of the fact that the vein within the placer is not and 
cannot be claimed by virtue of the possession of an apex, 
because the end lines produced do not include the placer? 
Then any stranger may come and entering his placer by 
means of underground passages may work this vein, 
which is now shown to exist within the placer, and which 
the stranger will claim is not the property of the placer 
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patentee because it was known and exposed, at a distance 
from the placer, prior to the application for patent for the 
same. | 

Opposing counsel, throughout the trial, ingeniously 
endeavored, by following the wording of the second 
excepting clause in the patent, which differs from section 
2533 in using the word “claimed,” to make it appear that 
if a lode were claimed, by the community in general, at 
the time of the application for a patent for the placer, to 
exist within the placer, or that it were a hereditary tra- 
dition handed down from the grandmothers of the com- 
munity that such a lode existed within a certajn property, 
afterwards appropriated as a placer, it would be sufficient 
to reserve, from the operation of the. patent, any lode 
which might be found therein, because it had always been 
claimed by the community that a lode did exist there. 

There must be some definition given to the statute that 
will not only interpret the intention of Congress, but will 
serve for all time to quiet the titles acquired under placer 
patents. It must not be a definition that will forever 
leave the matter open to the assertion of tithe by any per- 
son that he is working on a vein within the boundaries 
of the placer which was known to exist at the date of the 
application for patent therefor. Who by such bare asser- 
tion can obtain standing in court and be permitted to 
sustain his claim by testimony that it was known by one 
man ata distance of half a mile from the boundaries of 
the placer—that another man’s father had told him that 
he had discovered it within the boundaries of the placer; 
that it was claimed by the community that it extended 
into the placer, and that all this happened prior to the 
date of the application for the patent for the placer. 
Would not such a definition as this latter place any 
grantee of the placer patentee in the position of having 
constantly to defend his title against any man who may 
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choose to make such assertions and attempt to prove them 
by evidence of the kind above mentioned? Would not 
such a definition bring about the state of things which 
Justice Field in the case of the St. Louis Smelting Com- 
pany vs. Kemp, 14 Otto, 636-657, deprecates, as follows: 

“Tt is this unassailable character which gives to it (the 
patent) its chief, indeed, its only value, as a means of 
quieting its possessor in the enjoyment of the lands it 
embraces. 1f intruders upon them could compel him in 
every suit for possession, to establish the validity of the 
action of the Land Department and the correctness of its 
rulings upon matters submitted to it, the patent, instead 
of being a means of peace and security, would subject his 
rights to constant and ruinous litigation. He would re- 
cover one portion of his land if the jury were satistied 
that the evidence produced justified the action of that 
department, and lose another portion the title whereof 
rests upon the same facts, because another jury came to 
different conclusions. So his rights in different suits 
upon the same patent would be determined not by its 
efficacy as a conveyance of the government, but according 
to the fluctuating prejudices of different jurymen, or 
their varying capacities to weigh evidence. ” 

It is true that this case is not a case of collateral attack 
upon a patent, but the intention of this kind of action is 
to limit or define the grant made by the patent, before a 
jury, or various juries. First, by prejudicing the mind 
of the jury by showing, that the ground included in the 
placer patent is not considered, by a few men who are in- 
troduced as witnesses, to be a particular kind of placer 
ground, or rather to come within the popular definition 
of placer ground. Secondly, that there is, without the 
boundaries of the placer, a lode which was discovered and 
known, and claimed to exist by the community, prior to 
the date of the application for the placer patent, and that 
the same lode is found within the placer boundaries 
to-day, and is therefore excepted from the operation of 
the placer patent. One jury may believe such evidence 
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on a certain portion of the placer. Another jury may 
refuse to believe it and so, our rights under the patent 
will be left to the varying prejudices of juries, to limit or 
extend. A definition, therefore, must be given which 
will quiet the title, and one which will remove the ques- 
tion entirely from the fluctuating prejudices of different 
jurvmen; and from the effect of evidence often dictated 
by the interest of the witnesses giving it. Such a defini- 
tion has been furnished by Judge McCrary, in the case of 
a so-called lode against this very placer. The decision is 
that of The Iron Silver Mining Company vs. Sullivan 
et al, 16th Federal Reporter, 820 It was made on a 
demurrer to the complaint. Judge McCrary sustained 
the demurrer and the case was brought on a writ of error 
to this Honorable Court, and reversed in the case of 
S.. DOO: 
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Sullivan e¢ al. vs. The Tron Company, 109 U0, 
this Honorable Court holding that the complaint was 
good. This Court did not in its decision give a definition 
of the words, “known to exist” as used im section 28, 
so that Judge MeCrary’s definition of those words may 
still be considered an authority and a high one. He says 
the words vein or lode known to exist, as used in section 
23533, “will be held to mean a vein or lode that has been 
discovered ; that has been developed or located, and that 
has metes and bounds ” at the date of the application for 
placer claim.  TLow clearly and definitely this settles the 
patentee’s rights. It leaves to record evidence the whole 
matter. Ife is put on his guard and informed by the 
records, at the date of the application for his patent, what 
he takes by his patent. [le cannot, afterwards, plead 
ignorance: neither can an adventurer produce suborned 
witnesses, and introduce evidence of the opinions of in- 
dividuals or of communities as to the existence of any 
particular vein or of some vein within the boundaries of 
the placer. The whole matter is settled with jastice to 
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both parties; litigation is avoided and the rights of the 
patentee are no longer subjected to “constant and ruinous 
litigation.” 

Judge McCrary’s view of the case has been adopted by 
the Supreme Court of Montana in the following cases: 


Mantel vs. Noyes (Montana) 5th Pac. Reporter, 
S61: | 
Raunheim vs. Dahl, 9th Pac. Rep., 892. 


The right of the owner of a location, made upon a vein 
discovered without the boundaries of the placer, can in no 
manner be prejudiced by the definition above set forth. 

It is provided by the 3d excepting clause in the patent, 
which is justified under the law, in words as follows: 


“That the premises hereby conveyed may be entered 
by the proprietors of any vein or lode of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, cop- 
per or other valuable deposits, for the purpose of extract- 
ing and removing the ore from such vein, lode or deposit, 
should the same or any part thereof be found to penetrate, 
intersect, pass through, or dip into the mining ground or 
premises hereby granted.” 

The owner of a lode properly located upon the apex 
may follow such lode, within his end lines produced, on 
its dip, into the earth, even though the same should pass 
or dip into the placer. There is no hardship in this. 
Nothing but simple justice. The law gives the discoverer 
the vein wherever it goes towards the center of the 
earth, between his end lines produced. This right accrues 
to him at the moment he locates his claim, and no sub- 
sequent location of a placer or lode can deprive him of 
the right, so long as he keeps his location alive. There 
is, however, a limitation, and that is that he must be the 
“proprietor” of the lode claim, at the date of the applica- 
tion for the patent for the placer claim. This, by virtue 
of the fact that the location of the placer claim carries 
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with it the right, under section 2333, to “all valuable 
mineral and other deposits within the boundaries there- 
of.” Should a subsequent locator to the placer, by virtue 
of a lode claim located without the placer, after the date of 
application for patent for the placer, seek the right to 
enter the placer by virtue of his apex, the exercise of such 
right would be a trespass upon the placer owner, who has 
already received a grant from the government to all 
valuable mineral and other deposits within the bound- 
aries of his placer. 


Pacific C. M’g Co. vs. Spargo, S Sawyer, 6-4. 


Passing to the consideration of the assignments of 
error: 

First assignment of error is the admission by the court 
of evidence as to the existence of lode claims in the ricin- 
ity of the Wells and Moyer placer, for the purpose of prov- 
ing knowledge as to the existence of lodes withtn the 
placer. (See p. 50, div. 52, record.) 

This evidence is clearly not allowable and cannot in 
anv way establish or tend to establish the existence of 
veins or lodes, or vein or lode claims within the bounda- 
ries of the placer. It is almost like attempting to estab- 
lish the competency of a witness ax an expert musician 
by proof that for ten years of his life he had lived next 
door to Mozart. Accepting the definition ef the court 
below, that a placer must contain gold in alluvial soil, 
and the court’s further assertion, by its citation from 
Whitney, that “such metalliferous deposits have origi- 
nally formed part of some bed or vein,” it necessarily fol- 
lows that in the vicinity of every gold placer there must 
be some vein whose disintegration has produced the 
placer in its vicinity. If such evidence is admissible, 
every gold placer may be proved to be not a placer by 
proof of the existence of the vein in the vicinity which 
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created it. That other courts have not considered that the 
existence of a vein in the vicinity of a placer raises any 
presumption of its existence, in part or whole, within the 
placer, see 
Raunheim vs. Dahl (Montana), 9th Pac. Pep., 
p. 892. 


Second assignment is to the admission of evidence of 
the location of lode claims in the vicinity of the placer, 
not located or discovered prior to July, 1878, when the 
entry of the Wells and Moyer placer was made. (See p. 
31, record.) 

The time when, according to section 2335 of the Re- 
vised Statutes, a lode must be known to exist so as to 
take it out of the operation of the placer patent, is as 
clearly expressed by that section—the date of the applica- 
tion for patent for the placer. Evidence, therefore, of 
lode locations not made even at the date of the entry of 
the placer patent, which must be at least sixty days later 
than the date of the application for the patent, is clearly 
inadmissible; especially is it inadmissible when it is 
shown that such lode claim is not located within the 
boundaries of the placer patent, and when the evidence 
is introduced for the purpose of proving the existence of 
a vein within the placer. 

Third assignment is the admission of evidence as to 
the existence of mere lode claims in the vicinity of the 
“ega without first compelling a foundation to be laid, 
wv proof of the discovery of. a lode within the boun- 
daries of the so-called claim, the staking and location of 
which was sought to be established. (p. 31, Record.) 

This was clearly wrong and very much to the preju- 
dice of plaintiff in error, in allowing the minds of the 


jurv to be prejudiced by evidence of a state of affairs 


which may have had its origin in fraud. The first thing 
required by the laws is the discovery of a lode; the next 


is the doing of certain work, and next the location and 
staking and recording. Yet evidence is admitted begin- 
ning with the staking and recording, which, in them- 


selves, may have been unlawful by virtue of the want of 


the discovery of a lode within the territory so staked and 
located—with the result that what is in itself a fraud be- 
comes evidence against the patented right of plaintiff in 
error. The plaintiff in error, though presumably inno- 
cent, is thus sought to be convicted of a constructive 
fraud against the government by the introduction in 
evidence of the fraud of another party. 


U.S. vs. Lron S. M. Co., 24 Fed. Rep., 469. 


Fourth assignment is to the admission of testimony as 
to the character of the ground patented as the Wells and 
Mover placer. 

This court has, time and time again, decided that if 
there is one thing which is decisive between the patentee 
and a third person, and upon which, above everything 
else, the patent is conclusive, it is as to the character of 
the ground. In Steele vs. Smelting Co., 16 Otto, 447, 
Justice Field says, referring to the land department: 

“That department, as we have frequently said, was es- 
tablished to supervise the various proceedings whereby a 
conveyance of title from the United States to portions of 
the public domain is obtained, and to see that the differ- 
ent requirements of different acts of Congress are complied 
with. Necessarily, therefore, it must consider and_ pass 
upon the qualifications of the applicant, the acts he has 
performed to secure the title, the nature of the land and 
whether it is of the class which is open to sale. Its judg- 
ment upon these matters Is that of a special tribunal, and 
is unassailable except by direct proceedings for its anul- 
ment or limitation.” 


Again, further in said decision, Justice Field says: 


“In French vs. Fyvan, a patent had been issued to the 
State of Missouri, for swamp and overflowed land, under 
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the act of September 28, 1850. In an action of ejectment 
by a party claiming title under a grant to a raiiroad com- 
pany, which would have carried the title if the land were 
not swamp and overflowed, parol testimony was offered 
to prove that it was not land of that character, and thus 
to impeach the validity of the patent. The Court below 
held that the patent concluded the question and rejected 
the testimony. The case being brought here the ruling 
was sustained.” 

The admission of evidence as to the character of the 
ground embraced within the Wells and Moyer placer 
necessarily developed into an investigation as to the 
value of the territory. for if, in the opinion of the witnesses, 
the ground is not placer, it follows per se that also in their 
opinion it has no value for placer purposes. Thus an 
impression was created upon the minds of the jury that 
because the ground was poor in alluvial gold contents, 
some ulterior and illegal motive must have existed in 
the minds of the locators to induce them to acquire title 
to ground as poor in gold as this was shown, or sought to 
be shown to be. That this sort of testimony is inadmis- 
sible see Correa vs. Frietas, 32 Cal., 339. 

If the value of a mining claim for any purpose can be 
considered an element, evidence of which can, in a suit 
against a party not connected with the title, be allowed in 
any manner to affect or limit the title, or be introduced 
to show the intent of parties in acquiring that title, very 
few mining claims would be located. Ninety-nine out of 
a hundred claims are practically valueless at the date of 
location; and it is only after the prospector feels safe in 
his title, that he develops or proves up the value of the 
property. This development may take ten years, and 
during that time, is it to be supposed for a moment, that 
such evidence can in any way be held to affect the bona 
fides of his location”? 


Fifth assignment is to the admission of evidence as 
to the existence of a vein within the boundaries of the 
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Wells and Moyer placer, the proof of which existence 
was based upon workings and developments made within 
the placer since the date of the issuance of the patent for 
the same. (See p. 55, div. 62, Record). 


It ix easy now, years after the issuance of the patent 
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and after workings and developments have been pushed 
into and within the boundaries of the placer, and have 
there disclosed a vein or lode, to establish that that lode 
disclosed in such workings exists within the placer. It 
is self-evident that if a vein now exists that it must have 
existed at the date of the issuance of the placer patent. 
But at that date, the workings and developinents upon 
which the testimony objected to under this assignment ts 
based, did not exist, and had not been made, dug or ex- 
‘avated, and were not made or dug until vears after- 
wards. Tlow, then, can what is disclosed in these work- 
ings be held to have been known at the date of the 
issuance of the patent? While the workings may or may 
not prove the vein disclosed by them to be the same and 
identical vein as that which was discovered on the Stone, 
Rock and Dome, a thousand feet from and without the 
boundaries of the placer, prior to the date of the issuance 
of the patent, whatever they do show could not have 
been known to exist before they were made. In spite of all 
the speculative theories that were formed with regard to 
the dip or direction of that vein, evidence as to what ex- 
ists at this date within these recent workings cannot be 
received in order to prove that those who held those 
theories had knowledge of the existence of what is 
now shown in these workings at a long time prior to the 
date when they were excavated. 

Sixth assignment is the refusal to allow plaintiff in 
error to prove that the vein which it was claimed by de- 
fendants was known to exist within the boundaries of the 
Wells and Mover placer, was identical with the vein  lo- 
‘ated by grantors of plaintiffin error, without the bound- 


ey 


ae, 


— — 


aries of the Wells and Moyer placer, and on the Stone, 
Rock and Dome lodes, long prior to the location and pat- 
enting of the placer, and that said vein was the property 
of plaintiff in error at the date of the commencement of 
this suit, by virtue of the ownership of said Stone, Rock 
and Dome locations, and the possession of the apex upon 
those locations. (See p. 40, div. 71, Record.) 


The refusal to admit this evidence deprived plaintiff 
in error of the right to prove one of the sources of title 
under which it claimed. It also prevented it from prov- 
ing that the very vein, which defendants in error were 
seeking to prove was known to exist within the placer 
boundaries, had been once appropriated by other parties 
without the boundaries, under another title, to wit: sev- 
eral apex lode locations; that all had been done that 
could be done by other parties to acquire title to this very 
lode, and that the parties who now own the placer were, 
likewise, the grantees of the parties who had located this 
vein, as lode claims, in good faith, prior to the date of the 
application for a patent. That the vein having once 
been located on its apex without the placer it could not, 
under any possible set of circumstances be again lawfully 
located on its dip within the placer boundaries, no matter 
what amount of speculation or theory might have been 
held by the locators of either placer or lodes, as to its dip 
or direction or entry into the placer. 

Is the failure to commit this unlawful act to be taken 
advantage of and used as a means of depriving plaintiff 
in error of the benefit of either source of title? 

Seventh assignment is the exclusion of evidence as to 
the existence of faults, breaks, or dikes without the 
placer, breaking this so-called continuous vein into dif- 
ferent and separate veins, and thereby preventing the 
identification of the particular vein claimed by defend- 
ants in error as being known to exist at the date of the 
issuance of the patent for the Wells ana Moyer placer. 

In this case plaintiff in error found the attorneys for 
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defendants in error seeking to establish as a continuous 
vein, the same identical vein which they, in a case which 
has been decided by this honorable court, to wit: Iron 
Co. vs. Cheesman, 116 U.S. 529, sought to establish, was 
broken up by dikes, faults and movements of the earth 
into a number of distinct and discontinuous veins, and 
which state of affairs, the records show they succeeded in 
persuading a jury to believe existed. When, however, it 
becomes their policy, these faults, dikes and eruptions all 
disappear like magic, and this immense territory becomes 
underlaid by a continuous vein which they declare was 
known to exist at a number of points without the placer 
boundaries, prior to the issuance of the placer patent, and 
being one continuous and identical, must have been 
known to exist, according to their theory, within the 
placer boundaries, as one end of a string is evidence that 
there is another. Plaintiff in error was not allowed to 
show that faults and dikes really did exist, running 
asterly and westerly across the strike of this vein, 
between some of the discoveries made outside the placer, 
and the placer, dividing this so-called continuous vein 
on its strike into a number of parts, and that proof of 
discovery of a vein at a remote point could not be held 
conclusive, on account of these breaks and faults, as to 
the continuance of that vein into the placer ; and, there- 
fore, is no proof that the particular vein discovered was 
identical with that now shown to exist within the placer. 

Kighth and ninth assignments are to the admission of 
evidence of conversations of Mr. Stevens relative to the 
existence of veins without the boundaries of the placer, or 
his expression of any ideas made prior to the date of the 
issuance of the patent. 

In the first place, evidence as to Mr. Stevens’ conversa- 
tions as to lodes without the placer boundaries is certainly 
inadmissible, for the reasons above set forth, as proving 
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or tending to establish the existence of lodes within the 
placer. The burden of these conversations and of all of 
them was to the effect that Mr. Stevens had made a num- 
ber of lode locations along what he believed to be the 
apex of a vein. That parties finding that this vein ap- 
peared to dip, at a slight angle to the eastward, could be 
reached easily from points on the surface,.at slight ex- 
pense, had made so-called locations on thé dip of this 
vein. That Stevens bought some of these locations out, 
rather than contest them, and in the conversations at the 
date of these purchases he told them that he had located 
the apex of the vein, and that he believed ‘that vein ex- 
tended a great distance to the eastward. That wherever 
it went it was his, by virtue of his apex locations. (See 
record, pp. 42, 44, 65, 66.) Stevens having located his 
claims as the law provides, on the apex of this vein, his 
grantees can not be deprived of it where’ it, departing 
from the produced end lines of those lode Tocations and 
becoming legally another vein, dips into this placer, be- 
cause he expressed an opinion that it dips in a certain 
direction. He, at that time, speaking before the location 
of the placer, formed his theory that it did so dip, and 
also formed ideas and other theories that the country 
was underlaid with mineral. Ie didn’t see that one vein, 
as he expressed it, from Malta and Leadville to the Mos- 
quito- range. He said he formed his theories from what 
knowledge he had of the formation of the country. That 
he believed at that time that if a railroad could be in- 
duced to come into Leadville it would make a great min- 
ing camp. Ilis theories and speculations have, unfortu- 
nately for his grantees, if such evidence can be received, 
proved correct. 

The territory described by him has turned out to be 
underlaid by vast veins which have enriched the whole 
country. Because he had the ability to foretell this state 


ee 
of affairs, shall his predictions be now allowed to recoil 
upon his grantees, and be introduced as evidence in order 
to deprive them of certain property. The testimony of 
one witness (see record, p. 61) shows that at a time before 
the acquisition of title by Stevens of the Wells and Moyer 
placer, he, Stevens, was desirous of acquiring that title for 
the purpose of keeping people from the surface of the 
ground, and making it impossible for them to sink and 
reach the vein on its dip, the vein to which he had al- 
ready acquired title by virtue of his apex locations. — It 
appears to counsel that had Mr. Stevens, at the date of 
the application for patent, actually worked his lodes from 
their apex to the placer boundary lines (which he had not 
done), and had received almost absolute demonstration 
that the vein extended within the placer boundaries, that 
it would have been perfectly lawful for him, as a means 
of protecting his lode on its dip, or for any other purpose 
whatsoever, to acquire title to the Wells and Mover, as 
placer. It was confessedly mineral ground, and had not 
and has not, throughout its entire area, any vein or lode 
outcropping thereon, and had not, at that time, any de- 
velopments showing, or tending to show the existence 
thereon of any vein or lode. It would not have been an 
unlawful act. There was no doubt about the land being 
subject to entry as placer, the officials of the land depart- 
ment having since decided that it was so subject to entry 
by the issuance of a patent therefor. And it was not 
then, nor would it be now, incumbent upon any one to 
ascertain, by extensive developments, to ascertain whether 
it contained gold in quantities to pay or not. It was 
sufficient, and would now be sufficient, that it was that 
class of mineral land subject to entry as placer, and that 
it was valuable to Mr. Stevens for a certain purpose. 
Tenth assignment was the refusal to allow plaintiff in 
error to show that the ground in controversy is not within 


the so-called Crown Point and Pinnacle lode claims, 
belonging to defendants in error, and refusing to allow 
plaintiff in error to show that the workings do not pass 
into the ground in controversy upon any lode or follow- 
ing any lode, the top or apex of which is within the limits 
of the Crown Point and Pinnacle claims. 

Defendants in error had set up in their pleadings the 
right to work the vein which they allege was known to 
exist by virtue of a lode found on the Crown Point and 
Pinnacle claims. It was certainly essential for plaintiff 
in error, in order to present the case clearly to the jury, 
that it should show that this vein so claimed as being 
known to exist, was one to which defendants in error had 
no possible right or claim by virtue of possessing an apex 
or otherwise. That in working upon this vein within the 
Crown Point and Pinnacle claims defendants in error had 
really committed a trespass on the rights of the Rock 
and Dome and other claims holding the apex; and that 
the so-called discoveries upon the Crown Point and Pin- 
nacle were made upon the dip of the very vein which has 
its outcrop on the Rock, Dome and Stone. That no right 
to follow that vein into the ground in controversy was 
given defendants in error by virtue of the possession of 
any apex within the Crown Point or Pinnacle claims. 
The inability to introduce this evidence may have left 
upon the minds of the jurors the belief that the vein was 
the property of defendants in error, by virtue of these 
Crown Point and Pinnacle locations, and that plaintiff in 
error was seeking to deprive them, by virtue of the placer 
location, of rights acquired under the Crown Point and 
Pinnacle claims. 


Twelfth assignment is the refusal to charge as asked, 
that Thomas S. Wells and William Moyer were the ap- 
plicants for the placer patent in question and their appli- 
cation toenter and patent the same was made on the 16th 
day of May, 1878. ¥ . . They applied for 
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and obtained their patent claiming that no lode or vein 
within the boundaries of their claim was known to exist. 
The principal question in this case is whether or no the 
patentees, Wells and Moyer, had knowledge of the exis- 
tence of such a lode or vein, and, if so, whether it is the 
same lode or vein from which plaintiff in this case, now 
the owner of the placer claim, seeks to dispossess the de- 
fendant. 

The question in the case under the pleadings, was un- 
doubtedly whether Wells and Moyer knew of the existence 
of the vein within the boundaries of the placer at the 
date of the entry for the placer patent—counsel believes 
that it should be at the date of the application for the 
patent, but the instruction was drawn to be wide enough. 
It require | the vein thus known to be identified, and in- 
formed the jury that they must be satisfied that the vein 
so identified was the one particular vein upon which de- 
fendants in error were working. The evidence admitted 
was of such a wandering character it was impossible for 
counsel, throughout the trial, to compel the witnesses to 
particularize. According to their evidence this vein was 
one rolling ocean with waves in it of over a thousand 
feet in height. While shown, as claimed in the Coon 
Valley, at a depth of seven hundred feet, it reappears ac- 
cording to the evidence a mile to the eastward on the 
Pennsylvania at the surface. The existence of the so- 
called vein on the Pennsylvania, discovered without the 
placer, was admitted in evidence to prove that it was one 
and the same vein with that of the Coon Valley, Sequin, 
Rock, Dome and others on the other side of the placer 
and a distance of over a mile therefrom, In the absence 
of this instruction this kind of evidence led the jury to 
believe that under the law there was no necessity of iden- 
tifving absolutely the vein which it was claimed was 
known to exist prior to the entry for patent for the placer, 
and that they could, theretore, draw their own conclusions 
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as to the identity of this vein, which, under such evi- 
dence, was, in spite of the peculiarities mentioned, assert- 
ed by witnesses to be one and the same vein. 


Thirteenth assignment is the refusal to charge the jury 
that the lode or vein, which, if known to tne applicants, 
Wells and Mover, it became necessary for them to include 
in their application, ought to be excluded from the 
possession thereof must have been — 


First—A lode or vein the top or apex of which out- 
cropped at the surface, or was known to exist at some 
point below the surface within the boundaries of their 
placer claim. 


Second—It must have been susceptible of location by 
its top or apex upon the surface of the ground of the 
placer claim. 


Third—It must have been a lode or vein known to 
them at the time of their application for the placer patent, 
to wit, May 16th, 1878. 


This instruction has three divisions, and it was vitally 
important to the case of plaintiff in error it should be 
given to the jury. 

The first division provides that the lode or vein, falling 
within the reservation of the patent, must be a lode or 
vein, either which outcrops at the surface or was known 
to exist (as by developments) at some point beneath the 
surface, and that both these facts must exist within the 
boundaries of the placer. This is, certainly, not unreason-_ 
able. The words, “ within the boundaries of the placer,” 
are essentially part of section 2553, where that section 
describes the kind of lode which shall be excepted. No 
other construction would be fair, as counsel has endeav- 
ored previously to show. 

The second division provides that the vein must be 
susceptible of location, and that also within the bound- 
aries of the placer ground. No one will contend for a 
moment that congress had in mind in passing this section 
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any other kind of a vein than one which could be | 
legally located. In section 2355 it provides that the 
center of the vein must be found. That twenty-five feet 
shall be measured from the center of the vein. And that, 
with an area of ground measured by the length of the 
strike of the vein within the placer, and fifty feet in 
width, shall be paid for at the rate of five dollars per acre. 

How is the center of a vein, hundreds of feet beneath 
the surface, and undeveloped, even if known to exist 
through some occult power, to be ascertained, so that 
the point of that center can be fixed upon the surface; 
so that from that point twenty-five feet on either side 
can be measured? Would it be necessary, after perform- 
ing such an act, supposing this vein to be nearly flat, to 
vo immediately next to this fifty foot strip and repeat 
the operation, and thus until the whole placer is cov- 
ered with these fifty foot strips? Then we should be 
sure that this lode underlying it had been lecated and 
we should have paid for the land both as lode and 
placer. The government would be paid for the land, 
perhaps, fifty times over, and after we had purchased it 
and paid for it, as above set forth, we should have the 
satisfaction, perhaps, of finding that somebody, without 
the placer, prior to the date of application for the patent 
for the placer, had located this same uearly flat lode 
upon the apex, and by virtue of that apex owned the 
whole lode wherever it passed to the center of the earth 
on its dip. That our locations were not good and utterly 
valueless, and that in spite of them and of our endeavor 
to obtain it, we had lost the lode in any event. Such a 
construction of the intention of Congress cannot for a 
moment be entertained. 

The intention of Congress was, that if a placer appli- 
eant had, within the placer, a vein, and measured off 
twenty-five feet on either side of it, and applied for it, it 
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would grant him that vein, and he would not be subject 
to be deprived of it in any manner, let alone by outside 
lode locations. The imaginary case stated above is ex- 
actly that of the Wells and Moyer placer. This placer is 
now shown to be underlaid by a nearly flat lode, the top 
or apex of which was discovered without the boundaries 
of the placer. It was believed by some at the time that 
perhaps the lode dipped under the placer. Had Wells 
and Mover so believed and located over imaginary vein 
centers, fifty-foot strips all over the placer, plaintiff in 
error, to-day, in spite of those locations, would have 
found itself deprived of the right to that vejn under lode 
locations made upon its apex without the boundaries of 
the placer. .\ vein cannot be twice located. If located 
on the apex it is not open to location on the dip. The 
conclusion then is, that the one and only kind of a vein 
which Congress intended to specify by section 2333, is a 
vein which it can grant—which it has the power to grant; 
and over which it has control. It is nota vein which has 
been appropriated by locations on iis apex without the 
placer. It is not a vein which Congress has already 
granted by allowing it to be located on its apex. Neither 
was it the intention of Congress to deprive the locator of 
the apex, without tl.e placer, of the right to follow under 
the placer by permitting the placer claimant to locate 
fiftv-foot strips, and thus claim the right to that vein 
within the placer. Congress does and can only mean by 
that section to describe a vein having an apex within the 
boundaries of the placer, and one susceptible of legal Jo- 
cation. 

The third division provides that it must have been a 
lode or vein within the placer known to the applicants at 
the time of the application for the placer patent, to wit, 
May 16, 1878. The discussion of this division is virtually 
the discussion of the whole question involved in the case, 
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to wit: the meaning of the words “known to exist.” The 
full discussion of the meahing of these words has been 
undertaken by counsel abler than and senior to the 


writer, who will, therefore, venture but little on this: 


branch of the subject. 

The rules of evidence do not allow of the indroduction 
of hearsay testimony to prove the existence of a fact or a 
thing. In this case, the existence of a vein, within certain 
boundaries, must be shown to have been known at a cer- 
tain date, in order that defendants in error may prevail. 
Mere knowledge of the existence of a vein is not here 
sufficient. There must be knowledge also as to boundaries 
of property. 


Has Congress intended to open wide the rule to allow | 


the introduction of theories, speculations, assertions, com- 
mon rumor and the belief of a community to establish 
the existence of this vein, or these boundaries”? Has the 
existence of the boundaries to be proved in any different 
manner or under different rules than the existence of the 
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vein within the boundaries? Is a greater latitude to be 
allowed in proving the existence of a vein, than should be 
allowed in proving the existence of the boundaries? How 
would the existence of the boundaries be proved in the 
regular order? It would be by the evidence of a witness 
that he had seen, walked over and touched the boundary 
stones, or monuments on the ground, or that he had 
established, from actual survey, the boundary posts or 
stones, and that consequently he knew where these bound- 
aries were, by having walked over them, seen them, and 
touched them. In other words, by a demonstration to his 
mind by one or more of his senses. Can there be any 
other way by which his evidence could establish his par- 
ticular knowledge of these boundaries? And would any 
other kind of evidence be admissible? If then, therefore, 
such evidence as this is required to establish knowledge 
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of the existence of the boundaries, is not precisely the 
same kind of evidence required to prove the knowledge 
of the existence of the vein within the boundaries? After 
‘testifying, first, to the boundaries, and his knowledge of 
their whereabouts, the witness must state, first, that he 
knows a vein when he sees one; what his competency in 
that regard is, and how he knows it. He must then say 
whether or not such a vein exists within the boundaries 
already testified to, and how he knows it exists there. 
That he has seen this vein, and, perhaps, has also touched 
or felt the same, while looking at it, and has seen the 
record of its location. That he knows, in some competent 
way, that the vein which he saw was a vein carrying 
yold, silver, cinnabar, or some other valuable metal in 
rock in place. That it was in possession of the placer 
claimant, or of some other person, or that it was so plainly 
visible upon the ground that the placer claimant could 
not have avoided seeing it, if he were familiar with his 
own property, Which the law presumes he must be. This 
much as to the evidence as to the existence of the vein. 
There is one other thing which must also be shown, 
and that is, that the placer claimant was competent to, 
and did know, what a vein was when he saw it, and there- 
fore had no excuse for not including this particular vein 
in his application for patent. Would it be pretended for 
a moment that a vein, such as is now described, would be 
exempted from the operation of the patent simply because 
it was a conspicuous object at the date of the application, 
and was known to exist by the placer applicant at that 
date? Suppose a ledge of rocks, standing out of the 
level of the adjacent country, some sixty or seventy feet, 
within territory patented as a placer, known to the 
placer applicant at the date of his application — 
known to the whole community — by virtue of be- 
ing so prominent an object. Supposing, years after, 
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this ledge should be discovered to be a vein, and a very 
valuable one, containing some little known metal, as, for 
instance, iridium; can a stranger appropriate this vein, 
and under what law can it be done? It is true the ledge 
was known to exist at the date of the application for the 
placer patent, by the placer claimant, but he did not know 
that it was a vein: and not believing it to be a vein, he 
certa nly should not be visited with the penalty of forfeit- 
ure for failing to lay off the twenty-five foot strip on either 
side of it, and applying for it in his patent. How much 
less, therefore, should the placer claimant be held to an 
accountability, and a knowledge formed and based on 
theories, speculations, rumors and reports, as to the exist- 
ence of a vein within the placer, which neither he, nor 
any person alive, ever saw or touched. 

It would not be admisible as testimony in proving the 
boundaries, for a witness to say that he is an engineer: 
that while he had never surveyed the boundaries or seen 
them, he had seen one, and standing by that one, from 
his knowledge of his profession he could tell about where 
the others were, and felt justified in saving that he knew 
the boundaries. Such testimony as this would not and 
could not constitute knowledge; neither could Mr. 
Stevens assertions, made as a practical miner, or a geolo- 
gist, standing at Malta or at Riverside, according to the 
Leonhardy testimony, and delivering his lectures—giv- 
ing his ideas to individuals, that knowing the vein 
occurred at this point, or knowing it occurred at that 
point, and having that knowledge, he could, from the ex- 
perience derived in his profession, tell wherever that vein 
went on its dip or strike, or that he believed it extended 
from where he was standing to Mosquito Range, on an 
ast and west line, and that on a north and south line he 
believed it extended a distance of some twenty miles. 
Does such evidence as this prove knowledge? Would 
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such evidence be sufficient to deprive a blacksmith of his 
rights, who had, without any knowledge of geology or 
mining or veins, located a placer within that territory ; 
and would it be receivable as evidence that the lode ex- 
isted and was claimed or known to exist within the 
blacksmith’s placer prior to the date of his application 
for patent therefore ? 

If the knowledge referred to in the statute be not a 
knowledge derivable through or demonstrable by some 
one or other of the senses, and that within certain 
boundaries, how far and where will it lead us? Imagine 
the case of two prospectors meeting in an unknown and 
undeveloped country. They agree to become partners. 
In a few days one of them finds a lode. They work 
together continuously for some months, and summer 
arrives. A says to B, “B, I am not used to this sort of 
mining. | ama placer miner. | tell you what I will do: 
I will give you my interest in this lode, and go out pros- 
pecting on my own account for placers. From what I have 
seen of this country I believe there are valuable deposits, 
which I can make pay. Of course I shall keep my 
interest in the cabin, but you are welcome to my interest 
in the lode.” A starts out. At a distance from where he 
had been previously working, after some prospecting, he 
runs across an alluvial deposit containing, let us say, 
gold, in what he considers valuable quantities. He 
locates the mine as a placer. His northern boundary 
line is just two thousand feet from the discovery of B's 
lode and from their cabin, and some 1,250 feet from the 
southern boundary end line of B’s claim. They both 
work diligently. B works to the southern end of his 
claim, following his vein on its strike. The vein in- 
creasing in richness during the time. He finally finds 
that it crosses his southern boundary on its strike and 
increases in value south of his original claim. He knows 


— ae 


that in order to secure the vein where it crosses that 

southern end line he must make another lode location, : 
and proceeds at once to do so in a due southerly direction 
and as a continuation of his old claim. This location 

laps upon A’s placer a distance of some two hundred feet. , 
“A” objects to this, but “B” tells him it will be all right. 

“All T shall claim will be the vein in the placer, if it . 
extends into it, and as I shall work it underground it | 
will not interfere with vou.” A says, “But my patent 
gives me the right to all veins the tops or apices of which 
are within my placer boundaries.” “ But”, says B, “your 
patent also excepts all veins known to exist at the date o 
the placer patent, and you know well that this vein, 
which T have proved up, and shown now to extend within 
the placer, existed long before you located the placer. . 
You not only saw it, you felt it and you worked on it; 
you owned an interest in if. You crossed it and walked 
along part of its outcrop every morning in going to work 
from the cabin to your placer, therefore, this vein was L 
known to exist, and I have the right to work it, and it is ‘ 
excepted from your patent. [t was known to exist by ; 
you, as well as, (to again use the simile) ‘one end of a . 
string proves to vou the existence of the other.’ ” 

The intention of congress was, without doubt, to con- 

stitute every location of fifteen hundred feet along the 

length or strike of a vein, a separate vein, in the eve of 

the law. So that B's first location would be regarded as 

one vein, and his second location, although geologically 

upon the same vein, as entirely a separate and new vein 

for all legal purposes, and must be so treated in order to 
definitely settle A’s rights and quiet his title. 

The last illustration has been made on a vein which is 

supposed to have its line of strike in a north and south | 
line. “The vein being discovered and worked at the 
northern end, the whereabouts of the southern end being 
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unknown, and subsequently to the issuance of A’s placer 
patent, being found to exist within his placer boundaries, 
but being there a blind vein and covered by wash and 
debris. 

The question of the vein having its outcrop or apex 
without the placer, at a greater or less distance therefrom, 
and which was known to exist by the placer patentee 
having felt and seen the same, prior to his patent appli- 
cation, and which is subsequently discovered, after years 
of development, to dip into the placer, is settled by the 
location of the apex. If the end lines of the apex lode 
location, when extended according to law, take in a part 
of the lode shown to continue and dip into the placer, 
the owner of the apex location is entitled to all of that 
lode under the placer within his end lines produced. If, 
however, it is shown that the part of the lode under the 
placer does not fall within the end lines produced, then 
that portion lying without the end lines produced be- 
comes, legally, another vein, and is granted by the patent 
to the placer owner, by authority of the last clause of sec- 
tion 2333, which provides: “A patent for a placer claim 
shall convey all valuable mineral and other deposits 
within the boundaries thereof,” until some one can show 
a clear title to it by virtue of owning a new portion of the 
apex. 

Thirtieth assignment is the refusal to instruct the 
jury that the definition of what constitutes a placer, given 
by the statutes of the United States is, “Claims usually 
called placers include all forms of deposits, except veins 
of quartz or other rock in place.” The veins of quartz or 
other rock in place are veins known to exist at the date 
of application for patent for the placer. 

As much of the above instruction as is included in 
quotation marks is quoted verbatim from section 2329 of 
the Revised Statutes. Plaintiff in error was certainly en- 
titled to receive the statutory definition of what consti- 
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tutes a placer as an instruction, and no other definition 
of what constitutes a placer should be given, unless ex- 
planatory of the statutory definition. Any otier defini- 
tion and especially the one given by the court could only 
be extremely misleading to the jury and detrimental to 
the rights of plaintiff in error. 


Thirty-second assignment is the refusal to charge the 


jury that under the evidence any speculative theory, 


formed at the date of the issuance of the patent for the 
Wells and Mover placer, from the fact that at that time 
discoveries of a vein or veins had been made outside the 
placer boundaries, that such vein so discovered ran into 
the placer, was and could only be the merest surmise. 
Belief in such theories (no matter how correct they may 
be proved by subsequent development) is not, under the 
law, evidence of that knowledge of the existence of a vein 
required to bring such vein within the second exception 
of the patent. 

This instruction speaks for itself. It is well known 
that belief and hope are a prospector’s life. It is upon 
these and these alone he exists from day to day, in spite 
of disappointment. And it is upon these and these alone 
that the mineral lands of the United States are located. 
Without them, our mines, to-day, would be undeveloped. 
It is seldom they are founded upon reason, or upon any 
basis aside fromthe individual temperament of the pros- 
pector. Tle is) sometimes right, more often wrong. 
Therefore his hopes, belief, faith and ideas, or theories, 
can never be accepted as evidence to prove the existence 
of things. Ile might also be unfortunate because he is 
right, as Stevens’ grantees may prove to be if this kind of 
evidence is admissible. 

Counsel will not argue cach instruction refused because 
in the argued instructions he has attempted to cover 
those unargued. He begs leave, however, to still rely for 
error upon the unargued instructions as well as upon 
those argued. 


To proceed to the discussion of the charge given to the 
jury: 


A large part of the charge was made up of a geological 
definition of what constitutes a placer in the original and 
Spanish meaning of the word. There is and can be no 
objection to the correctness of this scientific geological 
definition, and to the quotations from Le Conte and other 
geologists in support of it, but the fact that it was given 
as the Jegal definition to this jury operated strongly 
against the interests of plaintiff in error. After the ad- 
mission before the jury of evidence of the character of the 
ground, that it was not in the opinion of the witnesses a 
placer, or rather not gold placer, they are told by the 
court that a placer must contain gold, or some metal in a 
free state in alluvial deposit, before it can be a placer. 


Further evidence presented before them, that in the 
opinion of witnesses, from surface examinations, this 
placer does not contain gold or any other free metal in 
the alluvial deposit of which it is composed, led them at 
once to the conclusion that the ground is not placer 
ground. It is notorius, and the very scientific works from 
which his honor quoted bear out the statement, that all 
metals in alluvial deposits, occur in greatest quantities 
nearest to the bed rock, which, in this case, was shown to 
be hundreds of feet beneath the surface, and yet, the 
opinion of witnesses formed from surface examinations is 
received to demonstrate the fact that the gold does not 
exist within the placer, even on bed rock, also to demon- 
strate that the vein does and did exist within the placer, 
although neither the vein nor the bed rock had ever been 
exposed or developed prior to the date of application for 
the patent. The evidence is equally valuable in the one 
case as in the other, and equally inadmissible in both. 
The thirty-eighth assignment is the charging of the jury 


as follows: “As to each form of deposit provision is 
made in the act of Congress for acquiring title from the 
government, but the quantity of land which may be 
taken in a placer location is much larger than that which 
may be acquired in a lode location, and the proceedings 
for acquiring title differ in some particulars, to which it 
will be necessary to refer in detail.” 

Is this instruction law? Is it fact? Had the instruc- 
tion been given prior to May 10th, 1872, it would have 
been both law and fact. At that date section 2530 U.S. 
Rev. Stat. was the only section bearing upon the subject. 
That section reads as follows : 

“Legal subdivisions of forty acres may be subdivided 
into ten-acre tracts, and two or more persons or associa- 
tions of persons, having contiguous claims of any size, 
although such claims may be less than ten acres each, 
may make joint entry thereof, but no location of a placer 
claim made after the ninth day of July, eighteen hundred 
and seventy, shall exceed one hundred and sixty acres 
for any one person or association of persons, which 
location shall conform to the United States surveys; * *” 

This section provides that “no location of a_ placer 
claim made after the ninth day of July, eighteen hund- 
red and seventy, shall exceed one hundred and sixty 
acres for any one person or association of persons”, mak- 
ing it possible at that time for one person to include one 
hundred and sixty acres in one location. 

On May 10th, 1872, Congress passed another law, now 
section 2351 U.S. Revised Statutes, in words as follows: 

“Where placer claims are upon surveyed lands and 
conform to legal subdivisions, no further survey or plat 
shall be required, and all placer mining claims after the 
twentieth of May, eighteen hundred and seventy-two, shall 
conform as near as practicable with the United States 
system of public land surveys, and the rectangular sub- 
divisions of such surveys, and no such location shall in- 


clude more than twenty acres for each individual claim- 
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This section limits the amount of ground that may be 
included by one individual in a location to twenty acres. 

If there is a conflict between the sections the latter 
must govern, because it was passed in 1872 while the 
former was passed in 1870. 

We have already seen that by section 2320 U.S. Rev. 
Stat. Congress has fixed the size of lode claims at 1500 x 
600 feet = 203 acres. Section 2551 fixes the size of placer 
claims at 20 acres, actually two thirds of an acre less for 
placers than for lodes. 

There is no limit to the number of locations which can 
be made or acquired to either lodes or placers by any 
person ; and, therefore, the assertion, made in this in- 
struction, that more ground may be taken in a placer 
location than may be taken in a lode location, is neither 
law nor fact and is entirely misleading, when given as 
bearing upon the intent, or showing the intent, or being 
an element from which the intent could be interpreted, 
of the location of this Wells and Moyer placer. Had it 
been possible it would have been as legal for the placer 
locators to make nineteen lode locations to acquire the 
If) acres included in the placer, if there had been any 
veins or lodes upon which they could base the lode lo- 
cations. Further, the original location certificates of the 
Wells and Moyer placer show that the ground now 
embraced by it was originally located by some twelve 
men, Whose rights were acquired by purchase... The in- 
struction referred to impliedly places the badge of fraud 
upon the location of the placer, by first intimating that 
the ground was located that way because more could be 
acquired, and, secondly, by not explaining that the same 
amount of ground could be taken up by any. one indi- 
vidual by multiplying his lode locations, and, thirdly, by 
implication that the location of the placer was a one man 
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act, and not really the act of twelve men, whose aggregate 
rights are now consolidated in the placer. 

The forty-second assignment is the charging the jury 
as follows: “Counsel for plaintiff contend that they 
must have ascertained by actual exploration within the 
limits of the placer that the lode existed there, or that 
there must have been an outcropping of the lode within 
the limits of the placer, which could be seen by all ob- 
servers; but) such a rule would be unreasonable and 
wholly defeat the intent of the statute.” 

This instruction is virtually an instruction to find for 
the defendants. Reading between the lines it stands, 
“though it may be true that there was not, at the date of 
the application for patent for the Wells and Moyer placer, 
any developed vein, or any vein, the top, apex or out- 
crop of which was visible within the placer boundaries, 
though it may be true that it was utterly Impossible for 
the locators of the placer to make a valid lode location 
within the boundaries of the placer, even had the placer 
not been in existence; though it may be true— that 
it Was Impossible to find within the placer the center of 
any vein from which they could measure twenty-tive feet 
on either side, or the direction of the strike of which 
they could ascertain. Though it was impossible for 
placer locators, had they so desired, to have acquired the 
legal title to this or any lode which is now proved to ex- 
ist Within the placer, yet it is “unreasonable” for counsel 
to contend, that because it is Impossible to do any or 
all of these things, that such impossibility should be 
taken or accepted as a valid defense against a stranger to 
the title, who may, by burrowing under ground from the 
outside of the placer, be in possession of a vein found 
therein, and which he may claim was known to exist 
outside the placer; this, in spite of the fact that the placer 
patent conveys the right to all mineral and other deposits 
within the boundaries of the placer; and although the 
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Judge giving the instruction has, himself stated, in the 
case of The Leadville Mining Company vs. Fitzgerald, 4 
Morrison, 385, that: “ Within the lines of each location 
the owner shall be regarded as having full right to all 
that may be found, until some one can show a clear title 
to it, as part of some lode or vein having its top or apex 
in other territory.” 

In this case we have an admitted deposit having its 
apex without the boundaries of the placer, properly and 
legally located by lode claims belonging to some person, 
but admittedly not the property of defendants in error. 
(See Record p. 70). It is, however, declared unreasonable 
and as wholly defeating the intent of the statute, for 
plaintiff in error to defend its title to that portion of the 
deposit within the boundaries of the placer location in 
controversy In this action in possession of a stranger to 
the placer title, who does not claim his right through an 
apex of the vein without the placer, by showing that no 
lode outcropped within the boundaries and that no de- 
velopments showed any lode upon the placer at the date 
of issuance of patent, and by claiming that only such a 
lode was excepted under the patent. 

The forty-third and forty-fourth assignments are the 
charging the jury as follows: “In this instance it seems 
to be unnecessary to declare what circumstances may be 
sufficient to affect a patentee with knowledge as declared 
by the statutes; for, if in any case it appear that an appli- 
cation for a patent is made with intent to acquire title to 
a lode or vein which may exist in the ground beneath the 
surface of a placer, it is believed that a patent issued upon 
such application cannot operate to convey such lode or 
vein.” 

“That intention could only be formed upon investiga- 
tion as to the character of the ground and the belief as to 
the existence of a valuable lode therein, which would 
amount to knowledge under the statute.” 


In these two instructions and in those following from 
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which counsel will quote, the court first comments on 
what it evidently considers to be the gist of the whole 
question in the case, to wit: The intention of the parties 
in locating this placer. The jury is accordingly instructed 
(assignment 44) that the belief on which this intention 
was founded was sufficient toamount to knowledge under 
the statute. If the intention can be shown at all it can 
only be shown and taken advantage of by the government 
as proof of fraud, in a direct proceeding to set aside the 
patent for that fraud. Evidence of fraud cannot be intro- 
duced to defeat the right of the grantees under the patent 
in favor of or by a third party having no title, and claim- 
ing none. And yet it would have been impossible for the 
jury not to have been convinced by these instructions 
that fraud, and radical fraud, existed. Facts brought forth 
by the trial were grouped in such a way: geological 
authorities searched, and quoted, and everything was so 
arranged that the conclusion was irresistible. Plaintiff in 
error Was consequently found guilty and punished 
accordingly. 

Counsel believes that the question of intent had and 
has not the remotest connection with this case. Certainly 
if it had or has and a fraud was committed, the plaintiff 
in error is, as far as the record shows, an innocent pur- 
chaser and cannot be affected by that fraud. 

Counsel, however, believes the true doctrine to be that 
ina matter where it is legal for a party to perform a certain 
act, it is immaterial, and no matter of inquiry as to what 
the intention of such party was in performing that act. 

In this case, suppose we admit a fraudulent intent to 
acquire known lodes. [It has not been and cannot be ac- 
complished, for does not the patent in express terms re- 


serve known lodes? Whnowing that all these patents con- 
tain these reservations, how foolish it would be. to 


seek to obtain an indirect grant to a thing which will 
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be reserved in the evidence of that grant. How, then, 
can the fraud be perpetrated? If one cannot be perpe- 
trated what relevancy can the intent then have upon the 
question? If there can be no fraud in the matter there 
can be no intent to commit one. 

To pass to the examination of what inquiries, under 
the law, it is necessary for a man to make before locating 
a placer: The first question he must settle is, whether or 
not it is mineral land; second, does it contain any known 
lodes, that is, after diligent search and thorough exami- 
nation of the surface, can I see any evidence of the out- 
cropping, or are there developments which show the ex- 
istence, of any lodes upon the ground, and do the county 
records show any locations as made thereon; and, third, 
is the land open to location, either as lode or placer. If 
the answer to the first question is in the affirmative, to 
the second in the negative, and to the third in the affirm- 
ative, he then may proceed with his location. It has 
been ascertained that it is mineral but not lode ground, 
and the only other wav in which he may obtain title to 
it is as placer. It may be valuable only to him for some 
idea or theory he may possess, and the correctness or fal- 
lacy of which he may wish to demonstrate. This is not 
an inquiry which the government can make; if he sees 
there value for which he chooses to pay, it is his affair. 
He proceeds with his location, makes his application for 
patent, perfects his entry and receives his patent ; which, 
when he receives it, becomes evidence and proof as 
against the whole world that his acts were legal; that the 
land is the character of land mentioned in the patent; 
and only the United States government itself can attack 
or limit that patent, and then only upon the ground of 
fraud. It being of course understood that the land de- 
partment had authority to issue the same. 

Suppose this man to have formed ideas that within 
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this area of mineral land there may be blind veins and other 


raluable deposits. Ile desires to obtain title to them. 


He has expressed his belief and his intention formed on 
that belief. He cannot make lode locations on the 
ground for he can discover no lodes. He therefore ap- 
propriates it as placer, intending after his title is perfected 
to develop the property. He simply does in this case 
what every business man does, risks his money on his 
opinion, first assuring himself of his title. The govern- 
ment is not defrauded and the community is benefitted 
by the expenditure of money which would not be spent 
were it impossible to secure the title. 

Is such an intention evidence of fraud, and is it not 
allowable for a man to acquire title under such condi- 
tions? They are the same under which every mining 
location is made. The belief of the locator in every 
instance is that there is something worth having within 
the ground, and his intent is to get this something worth 
having. He gets it. If his lode location proves to be 
more valuable as a gold placer than as a lode, his patent 
gives him everything within his boundary lines, not 
already appropriated by others. If it is lawful for the 
locator of a lode, by his lode location, to acquire title to 
valuable gold placer subsequently found therein, and 
which he believed and had announced he believed, from 
the fact that his lode was a gold lode, might exist, is it 
not equally so for the placer locator to acquire title to a 
lode or deposit subsequently found, although he had 
announced his belief that the lode existed? 

If the deduction is good from gold lode to gold placer 
it is equally so reversed. It was, therefore, clearly lawful, 
for Wells and Moyer, or for Stevens, to acquire title to 
this ground as placer, even if they did so for the purpose 
of owning all unknown deposits, within it, or for the 
purpose of. preventing people sinking shafts from the 
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surface into a vein which Stevens announced that he 
believed dipped from his apex locations into and under 
the placer, in order to avoid litigation. Must this belief, 
now proved to be correct, and the announced intention 
accompanying it, while both of them lawful, at this late 
day, be construed into evidence of a fraud, and inno- 
cent grantees of the patentees be affected thereby ? 

The court, further, in the latter part of assignment 
forty-five charges the jury as follows: “Mr. Stevens and 
his associates were in search of lode locations—silver 


bearing lodes— and a metal which is not found in placer 
ground.” 


This portion of the charge is not supported by the evi- 
dence, because there is nothing in the evidence to show 
that Mr. Stevens was in search of lode locations on this 
ground; on the contrary, what the evidence does show is 
that Mr. Stevens had had an opportunity, and had been 
for vears searching for veins upon which to make lode 
locations. That he and his associates had made a num- 
ber, commencing at the north and proceeding south, the 
Iron, Iron Hat, Bull’s Eye, Lime, Rock, Dome and Sum- 
mit. What is the evidence in regard to the Summit? 
(See page 50, record.) That they sunk one or more shafts 
and finding no lode therein abandoned the location, be- 
‘ause, for want of such discovery, Stevens did not believe 
it to be valid. Here on the face of the record is proof 
that Stevens did all he could possibly do to tind lodes, 
and located all the lodes which he could find, and that 
thereafter, others taking advantage of his work, went be- 
hind him on the dip of his lodes. If to protect himself 
on the dip, he took up as placer, mineral land which con- 
tained no known lodes, in order to more fully protect his 
right to the vein or veins which he had already located, 
was he not justified? Yet it is said that Mr. Stevens was 
in search of lode locations, and that not only were those 
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lodes to be silver bearing lodes, but it was also said that 
silver is a metal which is not found in placers. Asa 
matter of fact, as reference to Emmon’s reports will show, 
silver has been found in California gulch in a free state, 
and more or less of it is always found associated with gold 
in all gold placers. The experience of all miners proves 
that the gold they extract from placers brings a lower or 
higher price per ounce, as it contains more or less silver: 
This instruction also could have had no other effect than 
to tettonee the jury of the fraud of the placer locators. 
Finally, assignment forty-eight is a virtual instruction 
on the part of the court that though the ground in con- 
troversy in this action has been patented as a placer it is 
only a placer within certain limits, and that without 
these limits it is not a placer and contains nothing in the 
nature of a placer deposit, branding the obtaining of the 
patent as a fraud, and at once placing plaintiff in error 
in the most unenviable light possible, before the jury. 
Counsel in conclusion begs to offer in extenuation of 
the length of this brief the fact that the case is of vast 


importance, not only to the parties interested, but to the 


whole mining community. The questions involved are 
new and authorities even from lower courts so few that it 
may almost be said they do not exist. 


Most respectfully submitted, 
FRANK W. OWERS, 
Of Counsel for Plaintiff in Error. 
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1. Before proceeding to a discussion of what is 
claimed by the plaintiff in error to be an assignment of 
errors, it may be well to inquire whether, in the con- 
dition of the record as presented to the consideration of 
this tribunal, there is anything to discuss. Assuming 
that the transcript of the record has been correctly pre- 
pared and printed by the clerk, and that the copy which 
we have for our guidance imports absolute verity, we 
are confronted at the threshhold of the case by the 
absence of even a pretended compliance by the plaintiff 
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in error, with the requirements of the rules of this Court 
and the statutes of the United States concerning writs of 
error. Section 997 of the Revised Statutes provides that: 
“There shall be annexed to and returned with any writ 
of error, for the removal of a cause at the day and place 
therein mentioned, an authenticated transcript of the 
record, an assignment of errors and a prayer for reversal, with 
a citation to the adverse party.” Rule 21, Subdivision 4, 
of this Court, first announced May Ist, 1871, amended 
November 16th, 1872, and re-anounced January 7th, 1SS4, 
reads as follows: “When there is no assignment of 
errors as required by section 997 of the Revised Statutes, 
counsel will not be heard except at the request of the 
Court, and errors not specified according to this rule, will 
be disregarded; but the Court at its option may notice a 
plain error not assigned or specified.” The record in 
this cause was filed during the recess between the last 
and the present term. By the statutory provision just 
cited, it would seem that an assignment of errors and a 
prayer for reversal is as essential a part of the proceed- 
ings to be followed by the plaintiff in error, as is the 
suing out of the writ to which it must be annexed. It is 
something, the disregard of which cannot be remedied: 
but when error is patent upon the face of the record, the 
Court may, by a rule of its own, request argument there- 
upon. An examination of the record in this case dis- 
closes the fact that although voluminous, it contains 
neither assignment of error nor prayer for reversal, and up to 
the date of our receipt of a copy of the argument of Mr. 
Owers, which was shortly after the first day of October, 
1887, we have had no notification of the errors upon 
which counsel intended to ask for a reversal, unless, in- 
deed, we might assume them to be based upon the vast 
number of exceptions disclosed by the record. This 
radical defect has either been overlooked or ignored by 
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counsel, or they have assumed that the specification of 
errors in the argument filed, would cure it. These 
specifications were made under paragraph 2, section 2, 
rule 21, of this Court. With all deference, however, we 
submit that the rule in question was not intended 
to, and does not provide a method for remedying such a 
defect in the transcript, since if it did it would be in op- 
position to the express requirements of section 997, R. S. 
Rule 21 requires that briefs of counsel shall in all cases 
contain a specification of the errors relied upon; but 
such specification can only be of errors already assigned 
as required by statute and not of something assigned for 
the first time in the brief; otherwise section 2, rule 21, 
would be out of harmony with section 4 of the same rule, 
which expressly declares that where there is no assign- 
ment as required by section 997, counsel will not be 
heard. This, per se, disposes of the assignment contained 
in the brief. We call this condition of things to the 
attention of the Court at this time and in this way, 


because it is the first opportunity which has presented 


itself to us to do so, and because it seems clear to us that 
under the decision of the Court upon the subject a formal 
motion to dismiss, based upon such grounds, is unneces- 
sary. Where there has been. no assignment of errors as 
required by the statute and the rule, this Court has dis- 
missed a cause upon its own motion. 

Portland Co. vs. U. S., 15 Wall., 1. 


It has also affirmed the judgment of the Court below 
of its own motion. 

Ryan vs. Koch, 17 Wall., 19. 

It has also opened the record and granted an‘affirm- 
ance on the prayer of the defendant in error, there being 
no assigniment, or proper assignment of error. 

Maxwell vs. Stewart, 21 Wall., 71. 
Treat vs. Jemison, 20 Wall., 652. 
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We object, therefore, to the consideration of any of the - 
so-called assignments of error, and that the judgment of 
the Court below be affirmed by reason of the non-com- 
pliance by the plaintiff in error with the requirements of 
the law and of the rules of the Court. Even if the speci- 
fication of errors in the appellant's brief could cure the 
defect of the absence of the assignment of errors, It can- 
not affect that other provision of the statute, equally im- 
portant in our judgment, which requires that the assign- 
ment of errors shall be accompanied by prayer for re- 
versal. There is not so much as a pretence of such a 
praver, either in the transcript or in the assignments 
made in the brief, which, of course, is no part of the 
record. Since no errors have been specified according to 
the rule, we ask that all errors discussed by the plaintift 
be disregarded; and as there is no plain error not assigned 
or specified, 1t seems to us that there is nothing before the 
Court, provided the rule referred to be enforced in this 


‘ase according to its letter and spirit. 


The cause under consideration is one with which this 
Court is already familiar. It was tried on the 18th and 
19th days of November, 18584, when a verdict for the 
present plaintiff in error, under the instruction of the 
Court, was returned. A judgment was rendered upon 
that verdict on the 29th dav of December, 1884, where- 
upon it was brought on a writ of error by the present 
defendants to this Court, to which it was submitted under 
the 20th rule. 

On the Ist dav of Mareh, 1886, this Court announced a 
decision which reversed the judgment of the Court below, 
deciding, among other things, that where a vein or lode 
is known to exist under the surface, included in a placer 
patent, at the time of application and entry, and is not in 
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the claimant’s possession, and not mentioned in the appli- 
cation on which the patent issues, the title to such vein or 
lode remains in the United States, unless previously con- 
veyed to some one else, and does not pass to the patentee, 
who thereby acquires no interest 1n such vein or lode. 

A mandate having issued from this Court to the Circuit 
Court for the district of Colorado, the cause was redocketed, 
after which, and on the 22d of January, 1887, another 
trial was had, resulting in a verdict for the defendants in 
error. Judgment having been rendered upon such a ver- 
dict, the case is once more here for determination, pre- 
senting the same questions, and differing from its previous 
condition in scarcely anything more than that the attitude 
of the parties has been changed. 

It is true that the instructions given by the trial Court 
to the jury differed very materially from those submitted 
in the first trial, but that difference was the logical result 
of the decision of this Court, and consisted in the applica- 
tion to the case of the rules and principles which were 
here determined upon a full consideration of the respec- 
tive rights of the parties. The evidence presented by the 
record does not essentiaily change any of its original fea- 
tures. It is more elaborate and extended than before, 
showing more fully, if possible, the knowledge and means 
of knowledge by the grantors of the plaintiff in error of 
the existence within the boundaries of the Wells and 
Mover placer of the deposit of ore in place, thus embrac- 
ing to some extent what may be termed the “local history ” 
of California Gulch, from the early days of its occupancy 
down to the commencement of this controversy. 

The questions presented by the record are not, there- 
fore, “ distinct from any then decided,” but are in effect 
the same which have heretofore been reviewed by this 
Court. 

At the risk of re-statement of some things with which the 
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members of this Court have become familiar from their 
consideration of this and similar causes, It is deemed ex- 
pedient to sketch in brief outline the history of California 
Gulch, where this property is situated. In 1860, gold in loose 
condition, mingled with the debris overlying the solid 
formation of the mountains and constituting what are 
generally known as placer diggings, was discovered by pros- 
pectorsalong the shores of California Creek, and extending 
from its headwaters to its confluence with the Arkansas river. 
Claims were staked out and worked with varying success 
from that time until 1876, during all of which time the 
labor and energies of miners and mine-owners were di- 
rected to the separation of gold in its loose and variable 
quantities from the gravel containing it. The existence 
within the district of deposits of silver-bearing ore in 
place, while it may have been imagined by some, was up 
to that time known to but few,and to them only within a 
brief preceding period. About the year 1874, William H. 
Stevens, one of the grantors of the plaintiff in error, and 
its original President and one of its largest stockholders, 
having pursued a line of search and investigation based 
upon the discovery of carbonate ores in the Oro La Plata 
mine, had made a number of lode locations extending in 
a northerly and southerly direction, connecting with each 
other and crossing California Gulch immediately below 
and to the west of what is now known as the Wells and 
Mover placer claim. These lode locations consisted of 
the Summit, Rock, Dome, Stone, Lime, Bull’s-Eye and 
[ron lode claims, and were supposed by him to contain 
within their boundaries the top or apex of a lode or vein 
of silver and lead-bearing ore, lying between a floor of 
limestone and a roof or hanging wall ot porphyry or 
eruptive rock. At about the close of the year 1876 the 
attention of prospectors in that section was diverted from 
a search for gold placer mines to a search for silver-bear- 
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ing lode deposits; in consequence of which, within the 
two or three years succeeding that period, almost the 
entire area of what was called California Mining District 
was located either as lode or placer claims, the latter loca- 
tions having for the most part been made for the purpose 
of acquiring large tracts of ground supposed to cemprise 
within their boundaries undefined areas of silver-bearing 
ore in rock in place at the point below the surface where 
the two rocks above mentioned would come in contact 
with each other. The developments of the years 1877 and 
1S7S established, with as much certainty as is possible, short 
of ocular demonstration, the existence within the limits 
of California Mining District of enormous bodies of silver 
and lead-bearing ores, lying in lenticular sheets or blankets, 
for the most part, at the point of contact between strata of 
limestone constituting one of the general geological fea- 
tures of the country, and an overlying mass of porphy- 
ritic or eruptive rock, forming the upper or more superfi- 
cial deposit of rock in place beneath the debris of the 
mountain. These masses of ore were not always found at 
the line of contact between these two formations, as they 
frequently came together without any intervening space 
or material; but the occurrence of the bodies of ore were 
so general and uniformly distributed at this line, that to 
reach it became the law of the miner’s action, and if he 
failed on sinking a shaft to find ore on the “ contact,” his 
next course would be to drift upon that line in one or 
more directions. 

These sheets of ore, generally speaking, were horizontal. 
They dipped with gentle slope at an angle of ten to 
fifteen degrees below the horizon, and generally in an 
easterly direction. The greater part of the district has 
for its upper geological structure, first, a mass of debris, 
or gravel, or wash, as it is interchangeably called; second, 
a layeror overthrow of porphyritic rock, and third, and 
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below these, a bed of limestone. These last two forma- 
tions have been faulted in many instances, but their rela- 
tive position to each other, and their corresponding slope 
towards the east, remains for the most part unaltered. 

In the early spring of the vear 1878, there had been 
located to the west and northwest of what is now the 
Wells and Mover placer claim, a large number of lode 
claims, upon the most of which, shafts had been sunk to 
the point of contact disclosing the existence of ore bodies 
or deposits in rock in place between the porphyry and 
limestone, and showing their dip or slope generally and 
gently toward the east and in the direction of the ground 
In controversy. The record discloses that the Oro La 
Plata mine, the first of these locations, was discovered in 
1S75 or 1874, and was the first discovery of carbonate 
ores in the district; and that between that time and the 
23d of March, 1878, the Rock, the Dome, the Stone, the 
H. 1), the William Redick, the Crown-Point, the Pinna- 
cle, the Gnesen, the A. Y., and one or two other claims 
had been discovered and located, the developments upon 
which demonstrated the same state or condition of things. 
Prior to the 23d of March, 1878, William H. Stevens and 
Levi Z. Leiter, the immediate grantors of the plaintiff in 
error, attempted through one C. C. Baldwin, their surveyor, 
to locate all the ground lIving east of the claims men- 
tioned and now known as the Wells and Moyer placer, 
as a placer claim; but for some reason best known to 
themselves, thev feared that such an attempt would not 
be successful. William Moyer, one of the patentees of 
the Wells and Moyer placer claim, was then the owner of 
the small strip or section of placer ground running on 
either side of California gulch from the William Redick 
mine eastward to Eureka gulch, and then for a short dis- 
tance southerly along the said gulch. It had been worked 
for a number of years and was doubtless genuine placer 
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ground, as the term is understood in mining parlance. 
Mr. Baldwin says that finding they could not succeed, he 
was informed by Mr. Stevens that they intended to let 
Wells and Moyer locate the ground which lay to the 
south of the Rock and Dome, as a placer claim, who 
would, on acquiring title, convey to them; he, Stevens, 
having the idea that the lode on which his line of lode 
claims had been located, extended in an easterly direction 
on the dip, and that by taking up placer claims on the 
outside, he could keep parties from getting patents on 
them and from sinking further down on the dip. On or 
about the 23d day of March, 1S78, in accordance with 
this intention, a survey was made by Henry D. Bates, 
ostensibly for Wells and Moyer, he then being in the em- 
ploy of Stevens and Leiter, and which survey, conform- 
ing to the lines of the lode claims surrounding it, took in 
and comprised an area of ground embracing something 
over 13 acres in extent, including the placer claim of 
William Mover, and running from thence up to the sum- 
mit of and across the mountain lying between Cali- 
fornia and Towa gulches. On the 11th day of April, 1878, 
or thereabouts, the survey seems to have been completed, 
and the “ Wells and Moyer placer claim” assumed the 
dignity of a recorded location. The work was paid for 
by Stevens and Leiter. How many lode claims actually 
located and in process of development it included, none 
at this time can say. Its boundaries are identical almost 
throughout its area, with the boundaries of lode claims 
previously located, and some of which extend into the 
ground embraced in the location, like promontories into 
the sea. 

A glance at one of the defendants’ exhibits, which ap- 
pears at page 70 of the transcript, not only confirms this 
statement, but gives the Court a very clear idea of the 
process adopted by Mr. Stevens for the purpose of mo- 
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nopolizing that entire section of the country. The heavy 
black lines upon the exhibit represent the exterior boun- 
daries of the placer claim, and it will be seen that every 
little vacant piece of ground between the claims located 
to the west of Eureka gulch was included within the sur- 
vey, wWhiletheSummit, the Leadville, the Nisi Prius and the 
(mnesen lode claims were not respected at all, but the lines 
of the placer survey swept them out of existence, and de- 
stroved their autonomy as lode locations as compictely as 
though they had been placed upon a blackboard and 
sponged off to be succeeded by something else. It is true 
that for the purpose of preventing adverses, and in order 
to carry out the ultimate design of acquiring a large area 
of territory for the deposits in place which it contains, 
Wells, Moyer and Mr. Stevens agreed with the owners of 
the Nisi Prius, the Gnesen, Pennsylvania and others, to 
make them conveyance of all ground claimed by them 
within the limits of the placer; but that does not affect 
the accuracy of our statement, but serves rather to con- 
firm our contention as to what the object of this location 
was and the knowledge of the existence of the lode or 
deposit which plaintiff’s grantors must have had, and are 
now estopped from denying, that they had at the time of 
the location and patenting of the Wells and Moyer placer. 
No good reason can be assigned for their agreements with 
the owners of conflicting lode claims, save the single and 
conclusive one, that adverses and trials growing out of 
them would conclusively establish the existence of the 
lode deposit within the placer, and thus defeat the darling 
object of the application. 

It is plaintively asserted by counsel for the plaintiff in 
error, that the ground in controversy had all been origin- 
ally located as placers in small parcels, which were in- 
cluded in one general location by Wells and Moyer, the 
subsequent purchasers of them. We challenge the inspec- 


tion of the record as to the correctness of this proposition, 
and confidently assert that while it appears in the testi- 
mony of Mr. Wells that there had been in past years some 
locations of placer claims upon the ground, yet no such 
locations existed, or were transferred to either Wells or 
Mover at any time; that Moyer was surprised when Bates 
proposed to extend the lines of the claim across the moun- 
tain, and that, with the exception of the claims owned by 
these gentlemen in the bed of California and Eureka 
gulches, and constituting, according to the estimate of the 
Witnesses, about five per cent. of the entire placer claim 
as located, no original placer location was included in the 
survey. Mr. Henry D. Bates made the survey in March, 
1878. At folio 110 of the transcript, he says he surveyed 
the whole of it at the request of Mr. Stevens, whose agent 
paid him for doing it. Mr. Stevens marked out on the map 
in lead-pencil the ground which he wanted taken in. He 
wanted the survey to leave out snch claims as were bona 
fide and owned by other people. He thought the vein rau 
under the ground, and that if he had surface rights to it 
he ‘could prevent litigation by keeping outsiders off it. 
Mover helped to.make the survey, and when the witness 
came to the point where he started up hill, Moyer seemed 
to have been surprised, and asked why he was going in 
that direction, to which the witness replied that he was fol- 
lowing Mr. Stevens’ instructions. Moyer did not so under- 
stand it,—he never supposed the ground in that direction 
could be called placer ground, but nevertheless followed 
Bates’ lead. At folio 111 the latter says he first surveyed 
the tract into two claims under Mr. Borden’s direction, 
the latter being Stevens’ agent. This was done because 
the ground taken together would constitute more than 
one hundred and sixty acres; but after the survey was 
made the two locations were immediately consolidated 
into one, and the application for the patent followed. 
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[n February, 1878, Mr. Stevens purchased the “ H. D. 
lode claim from its owners. He wanted them at the 
time of the purchase to sign and swear to an agreemnet 
to the effect that they would make no additional lode 
locations above it. Hlethen said that the mineral dipped 
from the Stone lode into the Hl. D. A glance at the ex- 
hibit shows the latter to be between the Stone and the 
placer claims. Stevens was also an owner in the Wm. 
Redick, which then showed the deposit dipping to the 
east. 

Transcript, pp. 42, 43 and 45, Testimony of 
Dutro and Donath. 


We have then, at the time of this survey, a condition 
of things the truth of which is beyond dispute and which 
makes the subsequent conduct of Wells, Moyer and 
Stevens consistent only with the proposition that the 
object to be subserved by the location and patenting of 
the Wells and Mover placer, was the perversion of the 
statute concerning placer claims and the consequent ac- 
quisition of a large tract of ground valuable only for lode 
purposes. The fact thata number of locations was upon the very 
ground included in the survey; that agreements were made 
with such owners thereof as were disposed to resist the 
application for patent to convey to them such premises as 
they claimed to own as lode locations; that the boun- 
daries of the claim, like a pattern, conformed absolutely 
to the artificial lines made by other lode locations; that 
the pretense of the ground being placer was based upon 
the possession by Wells and Mover of a narrow fringe of 
territory within the lines of the placer; that Mover him- 
self was surprised at the extent, character and direction 
of the survey; that Stevens and Leiter were the owners 
of many of the lode claims bordering upon and in the 
immediate neighborhood of the property; that Wells and 
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Mover were the ostensible, while Stevens and Leiter were 
the actual owners of the property; that the latter were 
holding two placer miners out to the world as desiring to 
extend their placer acquisitions, while they were really 
paying all the expenses of the project; that Stevens had 
time upon time declared that from the geological charac- 
teristics of the district the ground was underlaid with a 
deposit of mineral in rock in place of great value, and 
had just before then purchased the H. D. lode claim, 
which extended so far into the ground afterwards lo- 
cated as a placer as to almost bisect it; that develop- 
ments in adjacent mines all went to confirm the correct- 
ness of this conclusion, and above all, that notwithstanding 
the country had been settled and extensive placer opera- 
tions had been carried on for eighteen years previously 
thereto, no experiments of a placer mining character, 
upon the premises outside of the limits of the gulch 
itself, had been successful—all these things carry convic- 
tion to the mind of any reasonable man that at the time 
of the location of this claim it was the wrongful purpose 
of the grantors of the plaintiff in error to perpetrate a 
deliberate and unpardonable fraud upon the government, 
and to use the agencies given to its citizens for the acqui- 
sition of its mineral domain, in such a manner as to per- 
vert their original object and intention and to deprive 
other citizens of the United States from the exercise of 
their rights to prospect upon the public domain for the 
deposits of mineral in rock in place. A more complete, 
convincing and connected chain of circumstances was 
never presented to the consideration of a judicial 
tribunal. 
If the Court desires to examine the nature and extent 


of the formation of the mineral in rock in place in that 


section of the country, it has but to turn to the second — 
exhibit of the defendants in error, at page 70 of the tran- 
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script. The photograph representing that exhibit is not 
so clear as the map introduced in evidence by the engi- 
neer in the Court below, but the upper line of the dark 
colored mass called porphyry is intended to represent the 
surface of the ground, while the dark line between it and 
the limestone is intended to represent the mineral de- 
posit of carbonate of lead carrying silver. Below this 1s 
the limestone which constitutes, for the most part, the 
floor of the mineral, although it is frequently found im- 
pregnated with silver and other metals, making it com- 
mercially valuable. A number of shafts are shown upon 
the exhibit, which, being sunk from the surface through 
the porphyry, upon reaching the line of contact almost 
inevitably disclose the same condition of affairs. The 
deposit of ore stretches from the Crown Point and Pinna- 
cle shafts into the placer claim, so that its identity is 
apparent. 

The condition of things at the time of the location of 
the placer claim having been described, it may not be 
amiss, before proceeding with the argument, to refer 
briefly to such developments as have taken place accord- 
ing to the testimony of the witnesses between the time of 
such location and the issue of the Receiver’s receipt and 
“patent. The claim was entered on the 22d day of July, 
1878, and the patent bears date the 11th day of March, 
1879. During the interval which elapsed between the 
date of location and the date of the entry no placer min- 
ing was attempted upon the premises in controversy, and 
from the date of the entry down to the issuance of the 
patent, and down even to the present day, neither the 
plaintiff in error or its grantors have ever pretended to 
regard the ground in controversy as valuable for anything 
but lode purposes. During the year 1878 work pro- 
eressed on the A. Y., H. D., William Redick, Rock, Dome: 
Crown Point, Pinnacle and Oro La Plata mines, all of 
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which were located long anterior to the placer, and the 
developments followed the deposit of ore in an easterly 
direction with the same persistency and regularity that a 
falling body obeys the law of gravitation. Some of the 
developments referred to were made by Stevens and Leiter: 
others by outsiders, but all had the same tendency, and all 
were carried on in the same direction. [See testimony of 
witness S.S. Robinson for plaintiff in error.] A glance 
at the photographs of the surface of the placer claim, as 
shown in the four last exhibits of the defendants, reveals 
the prosecution of work for mineral in rock in place car- 
ried on in some places upon a most extensive scale, but 
they disclose no attempt at any other class of develop- 
ment. Huge dumps of debris and innumerable shaft- 
houses dot the surface of the hill, some of the shafts 
which they represent having been sunk by the plaintiff 
in error, and many of them by lessees of sections of the 
ground in controversy. No sane man has ever suspected 
or pretended that the placer claim was good for any other 
purpose, and when in connection with the circumstances 
known to the plaintiff's grantors at the time of the loca- 
tion and patenting of the property, we believe that their 
subsequent acts and conduct were all devoted to carrying 
out the theory, the express belief—nay, the statement of 
positive knowledge and conviction on the part of William 
H. Stevens as to the nature and character of the ground. 
The conclusion, while absolute before, becomes irresistible 
now, that the patenting of the Wells and Moyér placer claim 
was intended to vest in the patentee a title to the immense 
area of what is generally known as lode ground, by means 
of an extensive placer claim extending in every direction, 
like the arms of Briareus, and excluding to the extent of 
its boundaries all further prospecting and research by 
others, upon what should properly be the mineral domain 
of the United States. 


—l6h— 


[n detailing some of the facts disclosed by the tran- 
script of the record in this case, we have not felt it neces- 
sary to follow the example of opposing counsel and set 
out the statements of some witness in extenso, or to refer, 
folio by folio, to the different matters which came to the 
attention of and was admitted in evidence by the Court 
below. The argument at best must be a long one, and it 
is necessary to abbreviate wherever it is possible, especi- 
ally as we may safely assume that the transeript, as well 
as the arguments, will receive the Court’s attention. 

We believe that, notwithstanding the assignment in one 
of the briefs of counsel for plaintiff in error of over fifty 
illeved errors, that the questions presented for decision 
simply involve a consideration of sections 2320, 2522 and 
some of the exceptions contained in patents issued 
by the Interior Department under these sections, to 
placer claims. That is to say, that the questions so pre- 
sented are practically those upon which this Court has 
tlready expressed itself when the case was before it on a 
prior oceasion for review, and that the appeal at present is 
in effect a motion for a re-hearing of the propositions 
then involved. Counsel for plaintiff in error practically 
desire the Court to reverse itself, not only upon the propo- 
sitions heretofore passed on, but in the very case in which 
said decision was made. 

We concede that the problems presented for solution 
are novel, but not to the extent that they were prior to the 
decision referred to. Up to that time they were as novel 
as Unportant, because no direct decision concerning them 
could be found in the books. They are important, as 
claimed by counsel for plaintiff in error, not only because 
of the effect which their ultimate determination must 
have upon the conflicting rights of lode and placer claim- 
ants within the same or upon adjoining premises, and 
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which have been patented under act of Congress of May 
10th, 1872, but also because men like the grantors of the 
plaintiff in error will hereafter be compelled to square 
their future conduct by a rule prescribed for them by this 
tribunal. 

Notwithstanding our belief that this Court has already 
reached a conclusion upon the questions here involved, 
we deem it desirable to repeat some of the arguments then 
used, as well as to reply as best we can to some of the 
views set forth by our brethren on the other side. Except 
their method of discussion of the term “known,” as used 
in the statute, thev do not differ essentially from the argu- 
ment which their predecessors filed at the former hearing. 
We think, then, that the propositions to be presented for 
consideration, with the exception of those which arise out 
of the instructions of the Court, can be confined to the 
following: 


First—What is the limit and extent of a grant of the 
government to a proprietor of a placer claim under sec- 
tion 2333 of the Revised Statutes, and what can the 
grantee under such a patent claim under the provisions 
of that section in connection with the first two exceptions 
inserted in the patent by the Interior Department? 


Second.—W hat is the limit and extent of a grant of the 
yovernment to a proprietor of a lode mining claim under 
section 2322 of the Revised Statutes, and the particular 
vein located and patented ” 

Third.—W hat is the proper construction of the follow- 
ing clause in the placer patent, to wit: “That it may 
be entered by the proprietor of any vein or lode of 
quartz or other rock in place bearing gold, silver, cin- 
nabar, lead, tin, copper or other valuable deposits for the 
purpose of extracting or removing ore from such vein, 
lode or deposit, should the same or any part thereof be 
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found to penetrate, intersect, pass through or dip into the 


mining ground or premises hereby granted”? 


Fourth.—Ilas the proprietor of a placer claim contain- 


ing a lode or deposit known to exist st the time of his 


patent, any right to interfere with or oust a third person 


from the possession of such lode or deposit, whether the 
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latter has any title thereto or otherwise” 


The first proposition for discussion, therefore, is 


whether a patent to a placer claim under the act of May 


10, 1872, conveys all known deposits or veins in rock in 


place which have not been discovered and located as lode 


claims at the time of the application for a patent to such 


placer claim, or whether all such deposits or veins known 
or claimed to exist at the date of such patent are excepted 
from the grant thereof, whether, at the time of such ap- 
plication they were located as lode claims or not? This 
query involves a consideration of sections 2333 and 2320 
of the Revised Statutes as to the first two exceptions 
which are found in all patents for placer claims issued 
by the government. For convenience we here quote the 
two sections of the statute referred to: 

“Section 2555. Where the same person, association or 
corporation, is In possession of a placer claim, and also a 
vein or lode included within the boundaries thereof, ap- 
plication shall be made for a patent for the placer claim 
with the statement that it includes such vein or lode, and 
in such a case a patent shall issue for the placer claim 
subject to the provisions of this chapter including such 
vein or lode, upon the payment of $5.00 per acre for such 
vein or lode claim and twenty-five feet of surface on each 
side thereof. The remainder of the placer claim, or any 
placer claim not embracing any vein or lode claim, shall 
be paid for at the rate of $2.50 per acre, together with all 
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costs of proceedings; and where a vein or lode such as 
described in section 2520 is known to exist within the 
boundaries of a placer claim, an application for a patent 
for such placer claim which does not include an applica- 
tion for the vein or lode claim, shall be construed as a 
conclusive declaration that the claimant of the placer 
claim has no right of possession of the vein or lode claim ; 
but where the existence of a vein or lode in a placer 
claim is not known, a patent for the placer claim shall 
convey all valuable mineral and other deposits within 
the boundaries thereof.” 

Section 2320. “Mining claims upon veins or lodes of 
quartz or other rock in place bearing gold, silver, cinnabar, 
lead, tin, copper or other valuable deposits heretofore located, 
shall be governed as to length along the vein or lode by 
the customs, regulations and laws in force at the date of 
their location. A mining claim located after the 10th day 
of May, 1872, whether located by one or more persons, 
may equal but shall not exceed one thousand five hun- 
dred feet in length along the vein or lode, but no location 
of a mining claim shall be made until the discovery of 
the vein or lode within the limits of the claim located. 
No claim shall extend more than three hundred feet on 
each side of the middle of the vein at the surface, nor 
shall any claim be limited by any mining regulation to 
less than twenty-five feet on each side of the width of the 
vein at the surface except where adverse rights render 
such limitation necessary. The end lines of each claim 
shall be parallel to each other.” 

We have italicized a clause of section 2320 to call at- 
tention to that part of it to which we think reference is 
made in section 2333, that being the only part of it which 
describes a vein or lode. Our contention is that it was 
the purpose and object of Congress in providing for the 
issuing of patents to placer claims to limit such grant as 
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far as possible to placer deposits proper, only extending it 
beyond such limitation to such vein or lode deposits as 
can only be discovered by subsequent development. Tf, 
therefore, any vein, lode or deposit of mineral in rock in 
place, whatever its form or characteristics may be, is 
known or claimed to exist within the boundaries of a 


placer claim at the time of application for patent or the 


issuance thereof, then such lode, vein or deposit cannot, 
and never was intended to pass by such patent, but. re- 
mains as mucha part of the public domain, open to loca- 
tion, as a lode claim, subject only to the right of the 
placer patentee to the superficial or placer deposit, as 
though no such patent to the premises had ever issued. 
This, we think, has always been, and we trust will always 
be the construction given to the section under considera- 
tion, since any other would utterly destroy the intention 
of congress to limit the dimensions of lode claims to a 
narrow compass, while permitting comparatively large 
tracts of territory to be embraced within patents for 
placer locations. 

At this point it is necessary to notice the assertion of 
counsel for plaintiffin error, that under an application 
for a lode claim it is possible to acquire a greater extent 
of territory than could be included within a placer clain. 
Even if this were so, the fallacy of counsel's argument 
would consist in the fact that under the statute concern- 
ing lode claims the Government realizes twice as much 
per acre for its lede ground as it does from patentees for 
placer ground, 

Assuming, for the sake of the argument, that under the 
acts of Congress unaffected by State or Territorial legisla- 
tion a lode claim ean be made to embrace twenty and two- 
third acres, while a placer claim is confined to twenty 
acres as a minimum, vet two things must be considered 
in connection with the assumption. The first, is that by 
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section 2320 the width of a lode claim can be limited by 
State or Territorial, or other mining regulations, to a 
minimum of fifty feet in width, and it is a historic fact 
that the privilege so given is one which has: been acted 
upon by all, or nearly all, the mining States and Terri- 
tories of the Union. The Colorado statute’ limits the 
width of a lode claim to three hundred feet, save in the 
counties of Boulder, Gilpin, Clear Creek and Summit, 
where the limitation is narrowed to one hundred and fifty 
feet, so that in no instance in Colorado can a lode mining 
claim exceed ten and one-third acres. 

The other consideration is, that no State or Territorial 
Legislature has any power to diminish the size. of a placer 
claim below twenty acres to the individual: still, under 
the privilege given by the Federal Statute, such claims 
are nearly always located by one in the names of eight or 
more individuals, whereupon the seven immediately con- 


vey to him, who thereby secures, with very little cireum- 


locution, a quarter section of land, amounting in the 
ageregate to nearly sixteen times the area of an ordinary 
lode claim, and this at $2.50 an acre, with but $500 worth 
of improvements, is vastly different from the same area at 
$5 an acre, with $500 worth of improvements on each 
claim; for it must not be forgotten by the Court, although 
it has escaped the notice of counsel, that before a patent 
can be obtained upon a lode claim, no matter what its di- 
mensions are, no less than 8500 of actual improvement 
must be made upon it, while no greater amount than $500 
is required to obtain a patent upon one hundred and sixty, 
or even a greater number of acres of placer ground. 

In this instance it will be noticed by the Court, although 
it is significant that no allusion to it is made by counsel 
for plaintiff in error, that the patent for the Wells and 
Mover placer was issued to but two men, and embraces 
one hundred and ninety-three and forty-three one-hun- 


dredths acres, being one hundred and fifty-three and 
forty-three one-hundredths acres more than could have 
been located by Wells and Moyer. The instruction of the 
Court, which forms the thirty-eighth specification of errors 
in the brief of counsel, is not only correct, therefore, but 
if we consider it solely in the light of the statutory pro- 
vision under consideration, it becomes emphatically so 
from the utterances of this tribunal upon the subjeet. 

In the case of Smelting Co. vs. Kent, 104 U. S., 656, it 
was held that a patent issued subsequent to the passage of 
the act of ‘70 may embrace a placer mining claim con- 
sisting of more than one hundred and sixty acres, and in- 
cluding as many contiguous locations as the patentee had 
secured prior to his application. The proceedings to ob- 
tain a patent therefor are the same as when the claim 
covers but one location. It was also decided that labor 
and improvements, within the meaning of the statute, 
were deemed to have been put on the mining claim, 
whether it consisted of one or more locations, when the 
labor was performed or the improvements made for its 


development, though, in fact, such labor and improve- 
ments may be on ground which originally constituted 


only one of the locations, or may be at a distance from 
the claim. 

In the case of Steel vs. Smelting Co., 106 U.S., 449, the 
same question was raised and the case of the Smelting 
Co. vs. Kemp was cited with approval. Since then the 
practice which had before been quite extensive, of apply- 
ing for and obtaining patents in the name of one indi- 
vidual to large tracts of so-called placer ground, has 
become almost universal, and upon the doing of $500 
worth of labor upon a tract owned by one individual who 
has acquired the same by a so-called purchase, and em- 
bracing hundreds of acres, it may all be included in one 
application for a patent. The statute, therefore, concern- 
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ing the patenting of placer mining claims, is as was 
stated by the Court below, much larger than the amount 
which may be acquired in a lode location; and the pro- 
ceedings for acquiring it differ in other particulars, to 
which the Court referred in detail. 

If we take the Wells and Moyer placer claim as a basis 
for illustrating this point we find that Stevens and Leiter, 
upon doing $500 worth of labor upon it and paying the 
government $487.50, making a total expenditure of 
$987.50, acquired title to 193 acres of ground, which 
would have made about nineteen lode claims of over ten 
acres each. To have entered this land as lode ground 
would have required the original expenditure of $9,500 
for improvements and the payment of $975 to the gov- 
ernment, at the rate of $5.00 an acre, whicli would have 
made an aggregate of $10,475, thus making a gain to 
Messrs. Stevens and Leiter of $9,487.50, to say nothing of 
the expenses attendant upon the making‘ of nineteen 
separate applications for patent as contrasted with the 
one application which embraced the claim. Further il- 
lustration is unnecessary to show not only ‘that the pro- 


ceedings required for obtaining patents for the two classes 
of property are different, but that the atquisition of 
immense tracts under the guise of placer 'ground for a 
nominal sum, and which ground really contains lodes or 


veins known to exist, is perfectly feasible. 

The criticism which Judge Dixon makes -in his argu- 
ment upon the instructions of the Court below upon this 
subject has at least the merit of novelty. After claiming 
that more territory can be included within a lode than a 
placer location, he asserts that “there is no limit to the 
number of lode claims and locations which may be made 
at the same time by the same individual or locator, 
whilst the placer claimant can make but one claim and 
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location at the same time!” This astounding and until 
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now unheard-of proposition is based upon the provisions 
of section 2331, that “no such location shall include more 
than twenty acres for each individual claimant,” and is 
made in turn the basis of an argument which proves to 
his satisfaction that the advantages offered for the acqui- 
sition of territory by lode over placer locations is a thou- 
sand to ene! This sounds like caricature. 

[t is not true that placer locators are limited to but one 
location at a time; but, on the contrary, the provisions of 
law as to the number of claims of either class which a 
man may locate are the same. There is no limit, save 
<uch as are imposed by the desires or the resources of the 
individual. One of Judge Dixon's associate counsel 1s 
to-day the owner of more than a thousand acres of “ placer 
ground ” in the vicinity of Leadville, the most of which 


was located at the same time, and case No. 503 on the 
present docket of this Court is a controversy between this 


plaintiff in error and the owners of a lode claim located 
and patented upon the “ William Moyer” placer, a placer 
claim located by the same Mover for the same Stevens, 
for the same purpose, at nearly the same time with his 
location of the one in controversy, adjoining this” placer 
on the north, and monopolizing the other side of Cali- 
fornia Gulch from the side on which this one is over- 
spread. 

And counsel is equally in error when he states that 
“in the present case ten individuals were required in’ the 
tirst instanee to make claims and locations afterwards 
vonsolidated of the placer.” Mr. Stevens did not conde- 
scend to so much useless circumlocution. He did order 
two surveys, which were signed by four or five men of 
straw, but even those he threw aside, and made one sur- 
vey in the names of Thomas S. Wells and Wm. Mover 
(Transcript, folio 45-e). 

A discussion of the theory now under consideration 
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makes it necessary to call the attention of the Court just , 
here to the first two exceptions contained in the patent of 
the plaintiff in error, and which are found in all placer 
patents. They are important, as not only defining the 
extent of the grant actually made to the grantors of the 
plaintiff in error, but also as evidencing the uniform and 
undeviating construction given by the Interior Depart- 
ment to section 2333 from May 10, 1872, down to the 
present time. They are: First—“ The grant hereby 
' made is restricted in its exterior limits to the boundaries 
of said lot No. 281, as hereinbefore described, and to any 
veins or lodes of quartz or other rock in place bearing 
gold, silver, cinnabar, lead, tin, copper or other valuable 
deposits which may hereafter be discovered within said limits, 
and which were not claimed or known to exist at the date 
hereof.” 

Second -“ Should any vein or lode of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, 
copper or other valuable deposits be claimed or known to 
exist within the above described premises at the date hereof, the 
same is expressly excepted and excluded from these pres- 
ents.” 

It will be noted that the first of the above quoted 
clauses, while not excepting anything in terms from the 
grant, expressly restricts and confines the conveyance to 
unknown and unclaimed veins, lodes or deposits in place. 
In order toemphasize what is meant by the term “claimed 
or known veins,” it declares that the restriction shall 
apply to veins “thereafter to be discovered.” While this 
language is tautologous, it is unmistakable; and if any 
emphasis upon the terms used were necessary, it is sup- 
plied by the second condition, which provides so emphat- 
ically that claimed or known veins or lodes are expressly 
excepted and excluded from the grant. 

These exceptions are of necessity based upon section 
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2333 of the Revised Statutes, and must rest for their in- 
tegrity upon the terms of that section. | 

Notwithstanding, in our judgment, their validity has 
been established by the decision of this Court on the 
former appeal, yet, since the exceptions are themselves the 
subject of such vigorous attack, it may not be amiss to 
refer to some of the reasons which can be assigned, not 
only to their soundness, but to the necessity for their in- 
troduction, in terms at least, in all placer patents. 

A careful analysis of section 2533 of the Revised 
Statutes shows that it was intended to cover and provide 
for three conditions or circumstances : 

First—The duty devolving upon the owner of a placer 
claim in making application for patent, who knows, or 
has reason to know, that within its limits is a lode, vein 
or deposit of mineral in rock in place. 

Second—The effect and consequence of a failure by him 
to apply for and patent such deposit as a lode claim, as 
therein provided ; and 

Third—The extent of the grant to the patentee in the 
placer patent as to unknown lodes or veins in rock in 
place. 

The fact that special provision is made in this connection 
for the mode of patenting lodes within placer claims when 
both are owned by the same person; that certain conse- 
quences are made to result from a disregard of such pro- 
vision, and that the extent of the placer patent, as regards 
unknown lodes or veins, is measured and limited, should, 
of themselves, afford a convincing argument that Congress 
never intended that individuals or associations of indi- 
viduals should include within patents for placer claims 
any deposits other than those usually ineluded within 
and expressed by the latter term. This conclusion re- 
ceives strength from the fact that, after ample provision 
was made in the act of May 10th, 1872, for the discovery, 


esas FL t,o 


a 


<= 
location and patenting of lodes, veins and deposits of 
rock in place, separate sections were deemed necessary to 
give to citizens of the United States the right to discover, 
locate and patent other mineral lands. Thus, it is pro- 
vided by section 2329 that “claims usually called placers, 
including all forms of deposit, except veins of quartz or other 
rock in place, shall be subject to entry and patent,” etc. A 
clear and complete distinction having been thus drawn 
by the act between the two forms of deposit, how can it be 
said that it was ever intended that the owner of a placer 
claim, knowing or having reason to know that it contains a 
lode, vein or deposit of ore in place, can acquire title to the 
latter, not only in violation of, but through the terms of 
the law, commanding him to make separate application 
for them? In this case it is charged by the answer, and 
proven by the testimony, not only of the defendant, but 
of the plaintiff in error, that when its grantors located 
and made application for the patent in controversy, they 
knew that a deposit in rock in place existed within its 
boundaries, and their purpose in locating it was to possess 
themselves of that deposit, and that the work done upon 
the placer was for the purpose of enjoying the fruits of 
the lode deposit found within it. Yet no application was 
made for the placer claim with the statement that it in- 
cluded any vein or lode, nor was any payment made for 
any part of it at the rate of 85 an acre. Thus the man- 
date of the statute was ignored; yet it is claimed that the 
plaintiff in error is entitled to the lode in question, first, 
because no tangible evidence of its actual existence was 
patent to the physical senses, and therefore everything 
was matter of conjecture; and second, because it was not 
located as a lode claim by some third party at the time the 
patent was applied for. It is difficult to see how the last 
position can be insisted upon, since the same section of 
the statute emphatically declares that when such a vein 
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or lode is known to exist, application for such placer claim, 
which does not include an application fora patent for the 
vein or lode claim, shall be construed as a conclusive 
declaration that the claimant of the placer claim has no 
right of possession of the vein or lode claim. 

Does this mean what it savs, or that the government 
intended only to protect the vested rights of outsiders 
without intending to reserve anything for itself? If the 
latter construction is the proper one, why was not such 
phraseology employed in the framing of the section as to 
make that meaning not only possible, but clear? In 
other words, was it intended that the rights of some citi- 
zen of the United States should attach to a vein, lode or 


deposit within a placer claim by an actual location before 


the clause last cited from the statute becomes operative, 
or did Congress intend to exclude all known veins from 
the crant of placer patents, as its terms provide? That 
the latter was its intention, is irrefutable when the modi- 
fying clause following that which relates to “a = con- 
clusive declaration,” ete., is considered. It provides that 
“where the existence of a vein or lode in the placer claim 
is not known, a patent for the placer claim shall convey 
all valuable mineral and other deposits within the 
boundaries thereof.” [f counsel can define the office of 
this proviso and reconcile their definition with any other 
hypothesis than that for which we have contended, then 
we confess ourselves at fault in the construction which 
we claim for it. The principal issues upon which defen- 
sive testimony was given, was the knowledge of the 
grantors of the defendants in error at the time of the 
location and patenting of the Wells and Moyer placer 
claim of the existence within its boundaries of the lode, 
vein or deposit in dispute, and that the grantors of the 
defendants in error had, prior thereto, located the Crown 
Point and Pinnacle lode claims upon said vein or deposit 
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adjoining the surface boundaries of what was afterwards 
located as a placer claim. The testimony of Page, 
Evans, Deutro, Leonhardy, Arnold, Hathaway, Bates and 
others, shows that with the exception of an acre or two 
of ground directly within California gulch, the Wells 
and Mover claim was utterly worthless tor placer pur- 
poses. While Moyer denies, Stevens, and Wells himself, 
practically admit that Wells and Moyer were mere 
figurcheads in the application for and obtaining patent to 
the placer claim. Stevens and Leiter paid all expenses 
for the application, survey and entry. That they in- 
tended by the patent to acquire an extensive tract of 
territory underlaid by a rich deposit of carbonate ore, 
which at the time they knew to be there, does not admit 
of a doubt. The testimony of these and other witnesses 
shows that Stevens stated at different times that his object 
in securing the patent was to obtain the mineral deposit 
referred to, and that Wells and Mover were used for the 
purpose because of the unpopularity of Stevens and 
Leiter and of the certainty of Opposition which an appli- 
cation for patent in their names would inevitably en- 
vender. 

It is shown by the exhibits and testimony of the de- 
fendants in error, especially by their title papers (folio 
126), and is wholly uncontradicted, that the Crown Point 
and Pinnacle claims belonging to the defendants in 
error, were discovered and located long prior to the loea- 
tion or pretended discovery of the Wells and Moyer 
placer. It was not only claimed but knewn, not simply 
as a matter of general information in the district, but 
to the grantors of the Tron Silver Mining Company in 
particular, which is Stevens and Leiter by another name, 
at the time of the location and application for patent and 
the entry of the Wells and Mover claim, that a vein or 
lode of quartz or other rock in place bearing silver and 


— 2 — 
lead, existed within the limits thereof. That being so it 
was by express terms excluded from the grant of that 
patent. It was equally well known, as appears from the 
testimony of Deutro, Baldwin, Leonhardy, Bates and 
others, that the deposit. within said boundaries entered 
from a westerly direction, that is to say, from the Crown 
Point and Pinnacle lodes. Having denied in his reph- 
cation that his grantors knew when they applied for a 
patent to the Wells and Moyer placer claim that there 
existed within its boundaries the lode or deposit which 
the defendants in error previously located, and that the 
veins, lodes or deposits in the Crown Point and Pinnacle 
lode claims entered into and underneath the Wells and 
Moyer placer claim in their course casterly and down- 
ward, and the testimony as.to this issue having been en- 
tirely against it, the plaintiff in’ error cannot well evade 
the effect of the conclusive declaration resulting by the 
statute from the failure to state in such application the 
existence of such lode or deposit and paying for it as the 
section requires. It is estopped by the action of its 
erantors from claiming possession of such veins or de- 
posits, and the fact that the surface boundaries of the 
Crown Point and Pinnacle are outside of the placer 
patent, is, we submit, wholly immaterial. Counsel for 
the plaintiff in error seem to have been conscious of this, 
and for that reason the instructions to the Court which 
they number 54, 35, 56,57 and 58, defining placer claims, 
become the subject of vigorous attack. If the argument 
based upon the vicious nature of these instructions be 
sound, then it must follow that the deposit of carbonate 
ores Within the bosom of the Wells and Mover placer 
claim, although many feet below the surface of the 
porphyritic rock, is a placer deposit and cannot form the 
subject of a lode location. 

sitter complaint is made that the Court below per- 
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mitted the defendants to show that free gold in paying 
quantities did not exist in the alluvium or wash covering 
the surface of the premises in controversy. It is said to 
be wholly irrelevant. But we suspect that the complaint 
is founded not so much upon the irrevelancy of the testi- 
mony so offered as upon the impossibility of successfully 
refuting it. If the ground contains no placer deposit; if 
it has never been utilized or attempted to be utilized for 
that purpose, it follows that its location as a plaéer must 
have been a pretense, and if so what was it? Did Stevens 
secure it for nuthing or was he carrying out some design 
of his own’ His own and the subsequent conduct of 
his grantor, together with the worthlessness of the premi- 
ses for the ostensible purpose of its acquisition, furnish 
the answer. 

It is true that section 2322 of the Revised Statutes, 
uses the term “ placer” to cover all forms of deposit ex- 
cept those in rock in place, but when the entire section 
is considered, the definitions of a placer claim given by 
the Court cover the entire ground. “Claims usually 
called placers, including all forms of deposit except veins 
of quartz or other rock in place,” is the language used. 
Of course the deposits must be valuable mineral, unless 
in order to determine what the claims are, which are usu- 
ally called placers, it is necessary not only to distinguish 
them from deposits in rock in place, but .also to deter- 
mine under what conditions the term is usually employed 
to define the character of the mining claim. It may be 
“unfortunate for the plaintiff in error,” as its counsel 
complains, that Congress has used the word “ placers ” in 
connection with the second class of mineral claims, but 
it is perhaps more unfortunate for it, that its grantors did 
not comprehend the term and gauge their action by it. 
If they saw fit to enlarge its meaning so as to attempt to 
make it embrace deposits of ore in rock in place, they 
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should not blame the law-making power for the dilemma 
in which they find themselves. [t is certain that the dis- 
tinction between the two classes of deposit has never before 
been questioned, and the ability to discern the one from 
the other is one of the simplest lessons which the pros- 
pector learns. The dilemma resulting from this position, 
assumed by one counsel, is seen by the other, and with a 
boldness which is commendable, Judge Dixon seeks to 
extricate his clients from it by declaring that “it is obvi- 
ous that Congress intended that all such deposits (2. ¢., all 
deposits in place, occupying a substantially horizontal 
position in the earth’s crust), if known to exist, and not 
located—with definiteness—-as lodes or veins, might be 
acquired under the denomination of placer, and by vir- 
tue of a placer patent.” He does not assert that they are 
placers as the term is defined by the Federal statute, 
nor does he deny that they are a form of deposits in rock 
in place, but because they are some distance below the 
surface, because they seldom “ outerop,” because they are 
in fact more literally “rock in place” than the filling 
of fissure veins, therefore they can be acquired by the 
formula known as the placer locations. With all due 
respect for the distinguished counsel, whose learning and 
erudition we never expect to equal, this seems to us to be 
a reductio ad absurdu m. 

Free gold, tin, and platina are metals which preserve 
their integrity after being eroded from their original posi- 
tion in place, and consequently are found in the loose 
alluvium of the surface. In England, in the tin stream- 
ing cases (Carlyon vy. Lovering, 1 HL. & N., 184), can be 
found a description of placer ‘mining for tin ores, ex- 
actly analogous to the California placers. The essential 
peculiarities of a placer mine, whether of gold, tin or pla- 
tinum are, that the ore or metal is found not in place but 
mixed with the loose soil and can only be obtained with 
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practical results by washing in some form with the 
rocker or the sluice, or on a larger scale, by booming, and 
on a grand scale by hydraulic works. 

In no art is the state of development, from primitive 
appliances up to the perfection of wholesale destructive 
mining, more clearly shown than in this series of pro- 
cesses, but all are alike in being different forms of wash- 
ing and none of them can be applied to lode mining. 

Lode mines, on the contrary, are worked by shafts and 
inclines, the ore being won by blasting, and when won, 
crushed and reduced in mills. 

Concurrent with these distinctions, it is found that the 
lode is generally confined to a narrow space between 
barren rocks while the placer covers a more extended 
surface, being spread over the ground, although to some 
extent confined by topographical causgs to the center of 
the gulch, ascending up the hillside more or less, accor4- 
ing to circumstances. 

One of the early writers on the subject of mines, min- 
ing claims and water rights in California, Mr. Gregory 
Yale, defines a placer to be a deposit of gold or silver 
found in particles in the earth or beds of streams, and we 
‘claims usually 
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assert without hesitation that when 
called placers” are spoken of, the placer claims so defined 
are meant. It may be true, as counsel insist, that the 
Department of the Interior has patented mineral lands 
as placers which have been asserted to contain diamonds, 
bog-iron, potash, borax, mica, fire clay, kaolin, marble, 
slate, ochre, umber, coal oil, and a number of other 
mineral deposits, but it is certain that the plaintiff in 
error has not obtained a placer patent to the Wells and 
Moyer claim upon the theory that it contains any of the 
minerals enumerated. It is equally true that as placer 
ground the vast bulk of the Wells and Moyer placer is 
as good for these forms of deposit as any others which 


might be defined as placer. Counsel might with equal 
propriety have informed the Court that patents have 
frequently been obtained for premises certified to be 
placers, but which have been used and intended to be 
used for town sites, timber claims, hay ranches, and 
nearly all the other uses to which land can be devoted ; 
and some of them were obtained in this very district by 
Stevens and Leiter; but this does not change the prin- 
ciple which underlies the section of the Revised Statutes 
under consideration. 

The only mineral which it was ever pretended any 
part of the Wells and Moyer claim contained in_ placer 
form, is gold; and the only part of it which was ever 
worked as placer mines are worked, was for that metal. 
Whether, therefore, silver, tin and other metals have 
been found in placer form in other sections of the United 
States, makes no difference. The charge of the Court 
was based upon the facts of the case and upon the other 
universal fact, that fully ninety-nine one-hundredths of 
the placer mines in the world are those which contain all 
particles of gold mixed with debris. 

It will be noted in this connection, that counsel insist, 
as they did at the time of the hearing of the first writ of 
error, that in order for the defendants in error to establish 
any right to the ground in controversy as against the 
plaintiff in error, it must appear not only that they are 
working upon a lode or vein of mineral, but also upon a 
claim located within the boundaries of the placer, upon 
such vein of mineral, anterior to the application for 
patent on the Wells and Moyer. To sustain this view, 
the decision of Judge MeCrary in the case of the Iron 
Silver Mining Co. vy. Sullivan, 16 Fed. Rep., 839, has been 
relied upon. We have now, as ever, the highest regard 
for the judicial utterances of the distinguished Judge 
who delivered that opinion, and have not the slightest 
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: desire to in any wise detract from his judicial utterances ; 
but since, in the opinion referred to, he expressed grave 
doubts as to its correctness, and since, in our view of the 
’ former decision of this Court in this case Judge McCrary 
has been directly overruled, we feel less hesitation about 
criticising it than would otherwise be the case. It is un- 
questionable that the opinions of that learned Judge are 
not orly entitled to great weight, but justly command 
universal respect; for they generally are based upon 
sound logic and represent the result of deep reflection 
.- and eautious consideration. There can be no doubt, 

however, that in this case, by committing the error of 


‘ confounding the distinction between lodes or veins as such, 

on the one hand, and claims located on veins and lodes on 

; the other, as a premise to his argument, he of necessity 

reached a conclusion at variance with the intention of 

“7 , Congress, and of the plain meaning and language em- 

ploved in the framing of the section. He gives his de- 

; cision with expressed misgivings as to its correctness, 

‘admits the difficulty attending the solution of the prob- 

oa lem, and ends by saying that “the question is somewhat 

doubtful, and while I shall sustain the demurrer to the 

answer, I think that before rendering final judgment in 

ge these cases, counsel had better take this case to the 

weit Supreme Court and let the matter be finally settled there.” 

+: We would not discuss the merits of this decision at 

a greater length if we did not feel that from the position 

. which our adversaries have taken they assume that its 

force has not been weakened or its conclusions overthrown. 

~—. They certainly assume it to be the law, and while, as _be- 

é fore stated, we are satisfied that it has not been recog- 

nized by this Court, yet a necessity, if not of its recogni- 

a Be tion, at least of its review, has been forced upon us by the 
argument of plaintiff in error. 

=” Concisely stated, the decision is that since the word 


— ih — 


“claim” is used several times in section 2355 in conneec- 
tion with the words “vein or lode,” the three must be 
construed together: and since a vein or lode claim differs 
from a vein or lode in that it defines something located 
over or upon a vein or lode and embracing surface ground 
on cither side of it, it follows that unless a lode claim be 
in existence, properly located and defined, Within the 
limits of a placer claim, at the time of the application for 
patent therefor, then such patent will carry with it all 
veins or lodes within its boundaries, whether known to 
the applicant or not. Such is not the meaning of the 
statute. 

We have already referred to the fact that such construc- 
tion would necessarily destroy the eflect.of the statute sO 
far as the interest of the Government in the exclusion is 
concerned, and that unless some third party, a stranger to 
the application for patent, lad at the time thereof ac- 
quired a vested interest in the lode or vein known to 
exist, by making a location upon it, the reservation pro- 
vided for by the statute would be inoperative. This 
would deny to the Government, notwithstanding the lan- 
guage of the section, the right to reserve for itself lodes or 
veins which it could reserve for any of its citizens. It 
would practically deprive Congress of the power to segre- 
gate the lode or vein from the operation ofa placer patent, 
save for a condition of things which would result in de- 
priving the Government in any event from the enjoy- 
ment or possession of the thing excepted: since, if the 
reservation in favor of the Government does not result 
from the language used in section 2553, it cannot arise 
from any phraseology which might be employed by the 
law-making power. That the reservation or exception 
was intended to operate not only in favor of vested rights 
in other individuals, but in favor of the Government gen- 
erally, whenever a vein, lode or deposit within a placer 
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claim is known to exist at the time of entry, is apparent, 
we think, from five considerations : 

First—Other sections of the act of May 10, 1872, make 
ample provision for the preservation of the rights of third 
persons as against applications for patent to which they 
are strangers. Section 2326 enacts how and when ad- 
verse applications to lode claims shall be filed, and how 
they shall be disposed of. Section 2529 provides that 
placers shall be entered and patented in manner similar 
to lode claims, subject only to such exceptions as the dif- 
ference between the two classes of deposits necessarily im- 
poses. Lest a preclusion of possession or enjoyment should 
result from a disregard of these provisions regarding the 
filing and prosecution of adverse claims to applications 
for placer patents, the Interior Department has required 
them to be and they have been filed and prosecuted in 
the same manner and to the same extent as in applica- 
tions for lode patents. Lode claims located previous to 
the application would, we think, he ipso facto. excepted 
from a placer patent without a necessity for adversing, 
but such has undoubtedly been the previous course of 
proceeding. 

Second—The primary object of section 2553 is to pro- 
vide a method for patenting a placer claim including a 
vein or lode, when the latter is in the possession of and 
claimed by the same person, association or corporation. Such 
being the case, the same person, etc., must state that the 
application includes a vein or lode, and then only is it 
regarded upon such a statement as a vein or lode claim 
for the purpose of distinguishing it from the placer, and 
for the purpose of a patent; the section does not refer to a 
claim until it recites what shall be included within the 
placer application. If the vein or lode were regarded as 
a claim in the sense of a discovery, and location made 
thereon under other sections of the statute it would, by the 


same person as well as by an outsider, have to be separately 
located, discovered, recorded and segregated from the 
public domain as such, before it could be either included 
in or excluded trom the patent. 

Third—In Sullivan's case, 16 Fed. Rep., cited by coun- 
sel, Judge MeCrary divided section 2533 into four para- 
graphs, and based his decision principally upon a discus- 
sion of the third, which we submit, when properly 
analyzed, demonstrates with almost mathematical preci- 
sion that the reservation made by the government was 
intended to operate to itself and not to owners of lode 
claims previously located on the same premises by others. 
Judge McCrary’s third paragraph is as follows: “And 
when a vein or lode, such as is described in section 2320, 
is known to exist within the boundaries of a placer claim, 
an application for a patent for such placer claim which does 
not include an application for the vein or lode claim, shall be 
construed as a conclusive declaration that the claimant 
of the placer claim has no right of possession of the vein 
or lode claim.” We have italicized that part of the para- 
graph which we think the learned Judge did not take into 
account at all, vet which gives the key to the intention of 
Congress. If tt was meant by this section to exclude from 
the grant of a placer patent only such lodes as had been 
previously discovered and located by a third person, why 
the necessity of estopping the grantee of a placer patent from 
claiming possession or ownership of lodes or veins not included 
by himself within his own application? It is evident that 
the lode claim belonging to a third person cannot and ts 
not expected to be included in the application of the 
owner of the placer. That is something which was never 
contemplated by the framers of the section, whose object 
was to define the rights of the placer claimant and the 
government, solely, and to reserve lodes and veins not 
included as lode claims in the same application which are, 
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ex necessitate,in possession of and claimed by the same 
person, association or corporation. To illustrate this idea 
we will suppose the Crown Point mine to have been 
located by the defendants in error when Wells and Moyer 
made application for their patent, and covering a part of 
the same surface, and that there had been included 
Within it an application for patent to the Crown Point; 
to obtain such patenf in that application Wells and 
Mover would have been compelled to claim the owner- 
ship and possession of it themselves, since an allegation of 
title in the defendants in error would have denied the 
former any right to patent thereof. 

Fourth—The statute works an absolute estoppel upon 
the owner of the placer claim to all title to any vein or 
lode not included within his application. This results 
from the unmistakable language of the section, and it is 
immaterial whether the owners of the placer be the owners 
of the lode claim or vein, or not. The section does not 
say that the act of the applicant shall amount to a con- 
clusive declaration that he has no right of possession to 
any vein or lode claim located hy some third person, but to any 
lode or vein known to exist within the limits of the claim. 
So that it may be that the applicant is in possession of it, 
vet the declaration is equally conclusive. Such identity 
of possession of both lode and placer precludes the idea 
of a previous location of the lode or vein by an outsider; 
and the conclusive declaration implies that the title to the 
lode or vein being still in the Government, it is “ free and 
open to exploration and purchase” thereafter by citizens 
and those who have declared their intention to become 
such, under section 2319 of the Revised Statutes. “Where 
the existence of the vein is known, but concealed in the 
application, it is a fraud upon the Government,” and such 
a patent should be set aside without reference to the 
claims or rights of third persons. 
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Fifth—Reference is evidently made by section 2555 to 
section 2320, because the latter section is about the only 
one Which gives a description, if not a definition, of lodes 
or veins, as distinguished from placers, which are made 
to embrace “all other forms of deposit.” [t practically 
declares that if a placer claim, including a deposit usually 
known as a placer, such as is described in section 2550, 
contains a lode or vein deposit, such as is described in 
section 2320, then application for patent shall be specifie- 
ally made therefor. 

These considerations receive confirmation from the con- 
struction given the statute by tle Interior Department. 
The second exception of the patent excludes from its 
erant any vein or lode within the boundaries of the placer, 
known to exist at the date of the patent. This implies that 
if a vein or lode should be found within the limits of a 
placer claim, between the date of application and entry, 
it would not pass by the patent. Yet how could this re- 
sult if the thing excepted must not only be a lode or vein 
but one properly located at the time of the application ? 

Let us suppose a placer claim to be three thousand feet 
long, and to have a known vein running through it. A. 
locates a lode claim in the placer, and on the vein for fif- 
teen hundred feet, but the rest of it is not located, al- 
though its existence is not denied. Is it not puerile to 
contend that the placer patentee is the owner of fifteen 
hundred feet of the vein by virtue of his patent, but 
has no right to the remainder because of such location 
upon It? 

The foregoing reasons justify the assertion that by section 
2335 1t was intended that if the owner of a placer claim, 
In. possession of the vein or lode within its boundaries, 
desires to obtain a title to such vein or lode in his appli- 
cation for a patent to his placer, and thus prevent any 
third person from making any claim to it, he can do so 
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by simply stating that his application includes such vein, 
whereupon, by paying at the rate of 85 an acre for a strip at 
the surface, his placer patent will include his vein; fail- 
ing to do which, the vein is excepted from the patent, and 
subject to location by other citizens as fully as though the 
same laid outside of and beyond the limits of the placer 
premises. 

“While the lode is not mentioned in the patent, the 
Court held that for the purposes of this suit, the title to it 
was conferred by that instrument. 

“It appears to us that such a proposition is opposed to 
the policy of the acts of Congress in the different rules 
which it applies to granting titles to placer mines and to 
vein, lode and fissure mines; to the express language of 
the statute, and to the reservations in the patent itself. 

“We are of opinion that Congress meant that veins and 
lodes known to exist when the patent was asked for, 
should be excluded from the grant as much as if they 
were described in clear terms. It was not intended to 
remit the question of their title to be raised by some one 
who had or might get a better title, but to assert that no 
title passed by the patent in such case from the United 
States. It remainsin the United States at the time of the 
issuing of the patent, and in such case it does not pass to 
the patentee. He takes his surface land and his placer 
mine and such lodes or veins of mineral matter within it 
as were unknown: but as to such as were known to exist, 
he gets by that patent no right whatever.” 


Iron Silver Mining Co. vs. Reynolds, 116 U. S., 
693-698. 

This language is apparently comprehensive enough to 
settle the question for all time, and finds material for its 
support, not only in the matters hereinbefore suggested, 
but in others which are equally cogent. The reference in 
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section 2353 to section 2320 makes the latter section, so 
far as its language is germane to the object of the former, 
a part of it. Section 2520 contains a description of two 
things, to wit: Mining claims and veins or lodes. As the 
two essentially differ, and as we are expressly referred to 
one of them only, that one is the object of our search. 
The veins or lodes described in definite language in that 
section, are: “ All quartz or other rock in place bearing 
vold, silver, cinnabar, lead, tin, copper and other valuable 
deposits;” hence it is to this that reference was made. 
The balance of the section provides for the size, shape 
and character of lode claims to be located thereon. The 
Interior Department, in performing its duty of issuing 
patents under this law, have ever since followed this con- 
struction. Referring to the exceptions already quoted 
from the placer patents issued by it, it will be found that 
one of them restricts the grant to the surface and all veins 
or lodes (not vein or lode claims) of the above desecrip- 
tion, not known, ete., while the other expressly excludes 
from the grant all veins or lodes (not vein or lode claims) 
of the above description, known or claimed to exist at the 
date of the patent. This construction precludes the pos 
sibility of any intention by Congress to except from its 
placer patents only such lodes which have been duly lo- 
eated by outsiders at the date of the placer entry, since it 
makes the exception operate down to the very date of the 
patent. 

If we suppose the terms “vein or lode claim,” as used 
In section 2555, to mean a mining location upon a vein or 
lode in Colorado, it must, by our local statutes, consist of 
a piece of ground not to exceed fifteen hundred feet in 
length by three hundred feet in width. The section pro- 
vides that when a vein or lode is in possession of some 
person making application fora patent to the placer claim 
which includes the vein, he shall make a statement to 
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that effect in his application, in which case the placer 
patent shall include such vein or lode, upon the payment 
of $5 per acre for such vein or lode claim, and twenty-five 
feet of surface on each side thereof. This means, under 
the construction contended for by counsel for plaintiff in 
error, that payment should be made at the rate of $5 per 
acre for the vein or lode claim, fifteen hundred feet in 
length by three hundred feet in width, together with an 
additional strip of twenty-five feet in width on each side, 
or three hundred and fifty feet in all, or else it means that 
if a lode claim is located within the limits of a placer 
claim by an outsider, he must, owing to an accident of 
the situation, content himself with a strip of ground fifty 
feet in width by fifteen hundred feet in length, instead of 
fifteen hundred feet in length by three hundred feet in 
width, which he would be entitled to if his claim were 
situated elsewhere; either of which is an absurdity. 

To further illustrate the consequences resulting from 
the position of the plainuff in error, if a reconsideration 
of the decision of this Court could be obtained, we will 
suppose that the owner of a placer claim comprising 160 
acres or more, may be in possession of a vein or lode run- 
ning the entire length of his claim, which he may desire 
to include in: his application for a patent. His placer 
claim need conform to government subdivisions only 
when situate within the lines thereof; otherwise, it may, 
and frequently does, extend for thousands of feet along 
the line of a creek or gulch. The lode or vein in such a 
claim might be 1,500 feet or 15,000 feet in length; still, 
if it is included within the boundaries of the placer and 
claimed by the owner of the latter he may apply for a 
patent to the placer with the statement that it includes 
the vein or lode. There is nothing in the statutes which 
limits the owner of a placer patent to a 1,500 foot section 
of the vein included therein, but on the contrary, he may 


hi asi 


pay for and receive a patent for such part thereof as it 
does include, regardless of the length of the strike of the 
vein contained within his placer. If the views of counsel] 
for plaintiff in error be tenable, the patentee in such case 
could only obtain title to a strip 50 by 1,500 feet in area, 
while the conclusive declaration provided for by the 
statute might apply to the remainder of lodes comprised 
within the placer. The reservations contained in_ placer 
patents have been before the Courts for consideration but 
few times, vet in almost every such instance the deci- 
sions have been in favor of the views herein expressed 
and in full accord with the decision ef this Court in 


the present case. 


Clary vs. Hazlet, 7 Pac. Rep., 701; 8. C., 67 Cal., 
YS6. 
Mantel vs. Noyes, Montana, 5 Pac. Rep. 855. 


[t is intimated, but not very vigorously asserted, that 
the language emploved to express the reservation con- 
tained in placer patents relates to something, which, 
being dependent upon knowledge, can only apply to 
those instances where the fact ef knowledge is conceded. 
And counsel indulge in a long dissertation upon the propo- 
sition that the degree or kind of knowledge required by 
the statute, differs from that proven in this case. We 
shall have something to say upon that subject shortly. 
So far as the phraseology of the reservations are concerned, 
however, they are exceptions and exclusions in the full 
sense of the term; they are something more than reser- 
vations, and as is stated by a standard author on real 
property, they stand as though the relations of the parties 
to the conveyance were reversed, the grantee becoming 
grantor. 

3 Wash. Real Property, 3 Ed., 369, et seq. 
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It isof interest to note what the consequence of the 
consideration contended for by the plaintiff in error 
under the law in consideration, would be. Indeed, this 
is one test by which the proper construction of statute 
can be ascertained. If, therefore, we consider the act of 
May 10, 1872, as a whole, it is too clear for argument that 
Congress thereby intended to throw the entire mineral 
domain of the government open to exploration and pur- 
chase by its citizens and those who have declared their 
intention to become such; that a necessary distinction 
was drawn between lodes and placers; that while each is 
equally open to location, the title to one can be secured 
in a comparatively small quantity at $5 per acre, and to 
the other in a comparatively large quantity at $2.50 per 
acre; vet, if we are wrong in our premises, individuals, 
corporations and associations are at perfect liberty to 
acquire the fee to lodes or veins in practically unlimited 
quantity at fifty per cent. of what the government should 
receive therefor, were the intention and object of the 
statutes observed. It is true that these lands are not 
placed upon the market primarily for the purpose of 
enabling the Government to derive a revenue from their 
sale, nor was it primarily intended by the distinction in 
price to enable the Government to obtain a larger return 
for its lands in the one instance than in the other; but 
it is unquestionable that in making the distinction, the 
Government had a sound and salutary object and end in 
view. New and valuable mining districts are, through 
the energy and restlessness of the prospector, being con- 
stantly opened and discovered. Under counsel's con- 
struction, individuals may find upon the hitherto unpros- 
pected mineral domain lode deposits, 1,500 feet by 300 
feet of which may contain sufficient metallic wealth to 
exhaust cupidity; yet in obedience to the dictates of 
natural selfishness and for the purpose of monopolizing 
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all that exists of the known deposit, vast tracts may be 
located and surveyed as placer claims; and the locators 
thereof, with full knowledge of its existence, and for the 
sole purpose of securing it, and conscious of the worth- 
lessness of placer locations as such, can deliberately per- 
petrate a fraud upon the Government and a greater 
wrong upon its citizens, thus outraging the purposes of 
the statute under which all their proceedings are con- 
ducted. Then, in the teeth of the exceptions contained 
in such patent, the owner may say to the subsequent 
locator of part of the deposit: “It is true that we knew 
of the existence of the lode when the placer was located 
and patented; it is true that I have failed to accompany 
my application with a statement that it contained a lode; 
it is true that by reason of my failure to do so the statute 
says that I have conclusively declared that I have no 
right of possession thereto; it is true that by our expen- 
diture of but $500 for improvements I have acquired a 
large area of country, but since you did not, at the time 
of my application, have a located and recorded lode claim 
within the limits of my placer, and since the govern- 
ment cannot reserve to itself anything which, without 
such reservation, would pass to me, you cannot have it 
now. It has cost me but $2.50 an acre, but nevertheless 
it is mine under the principle of statutory construction, 
and no power can take it from me.” 

Were such consequences ever intended? Senator Cole, 
of California, in the debate which accompanied the 
passage of the act of May 10, called the attention of the 
Senate to the necessity of preventing, by appropriate 
legislation, just such things as are liable to occur, if the 
views of the statute heretofore adopted by this Court, be 
erroneous. (See Cong. Globe, 42d Congress, p. 2459.) 
On June 19, 1866, Senator Stewart, of Nevada, in dis- 
cussing the draft of the first mining law passed by Con- 
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gress, clearly outlines what the policy of the government 
should and was intended to be, in throwing the public 
mineral domain open to inspection. Such a policy as 
that which must result from any other than the decision 
of this and other Courts upon the subject can find no 
place in a plan which forms the groundwork of all our 
mining statutes, to wit: The laws and customs of the 
miners in the West. 

In disposing of its public domain, whether agricultural 
or mineral, the government invariably requires that the 
claimant of any portion thereof shall give notice to the 
world by. publication of his intention to make entry, so 
that all persons may have opportunity, if they :so desire, 
to come in and contest the entry of the claimant. For 
' this reason, among others, the owner of a placer claim 
containing a vein or lode is required to make a statement 
of the existence of the latter in his application for a pat- 
ent to the former. Such publication calls thé attention 
of outsiders to the extent of the claim, which: otherwise 
would remain unnoticed; and failure to make it, unless 
amounting to a conclusive declaration against ‘the person 
so failing, would enable him to obtain a patent to the 
lode or vein actually claimed by some outsider at the 
time of such application; while he, lulled into security by 
the seductive words of the statute, would be deprived of 
all right to contest by a disregard of the very things 
which were enacted for his benefit. If the owner ofa 
placer can obtain title to the vein or lode known to exist 
within its limits without making such publication, then it 
is a solitary exception to the general rule, and is the one in- 
stance in which some part of the public domain can be ac- 
quired from the government without advertisement, and conse- 
quent opportunity to adverse claimants to come in and 
protect or attempt to protect their claims under the forms 
of law. It has been urged and will be urged that the ex- 


ceptions inserted in a placer patent concerning known 
veins or lodes, might become as broad as the grant itself 
and thus be repugnant to the familiar rule that such ex- 
ceptions or reservations are inconsistent with the grant 
and therefore void ; but the very fact that such a_possi- 
bilitv might result, indicates what the policy of the gov- 
ernment is, since no such state of affairs can be produced 
by anything short of conduct such as that which charac- 
terized Wells and Moyer and Mr. Stevens in obtaining 
this patent. In any event, too, the exceptions result from 
the express provisions of the very law which prescribes 
the method of acquiring title to mineral lands. In such 
acase the government grant, when taken, must be re- 
ceived with all the modifications and = restrictions which 
the granting power has seen fit to enact. It is not unfair 
to suppose that Congress deliberately intended to avoid 
all erants to the extent of exceptions contained therein, 
whenever patents were issued ostensibly for placers, but. 
really for lodes, notwithstanding the result might be to 
absolutely vitiate the patent. Such a consequence ought 
to follow in every case, since it is by far the best means 
which the government can employ to protect itself against 
the frauds of individuals and keep its public domain open 
to exploration by its citizens until legally and fairly pat- 
ented. [t crops out all through the transcript that the 
plaintiff in error has thousands of acres of mineral do- 
main in Lake County, the vast bulk of which it has ae- 
quired through placer patents obtained by the same 
grantors by means similar to those which were adopted 
in this instance; and yet, with all its effrontery, it will 
not pretend that it ever attempted to develop any of them 
save as lode or vein claims. Such an abuse of the privi- 
leges given by the government to its citizens should be 
punished more severely than by enforcing exceptions 
contained in the patents which they have obtained and 
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under which these wrongs are sought to be justified. But 
counsel declare that the word “claimed,” that appears in 
the first and second reservations in the patent, is not auth- 
orized by the statute and consequently its use makes the 
reservation broader than the statute, thus interfering with 
the rights of the patentee to that extent and opening wide 
the door to litigation suggested either by the cupidity or 
dislike of outsiders; that while there is sufficient doubt 
as to the construction of the word “known,” there is even 
no limit to conjecture if the use of the other word is to be 
justified. So far as that is concerned, we shall have very 
little to say. 

It is true that the use of the word “claimed” in the 
reservation mentioned, seems to have the implied sane- 
tion of this Court in its decision in 116 U.S., and it is 
equally true that counsel for the defendants in error in- 
sisted that the word was proper when taken in connec- 
tion with the language of the statute and the evils which 
it sought to avert, but when the question concerning the 
claims of other individuals as to the existence of a lode 
was asked to different witnesses, the Court below sustained 
the objection of the plaintiff in error thereto, and also 
eharged the jury as appears at section 191 of the tran- 
script, as follows: “ The insertion of the word ‘claim’ in 
the second exception of the patent is unauthorized and 
you must consider the section as if it read ‘known to ex- 
ist, only.” This sets the Court at rest so far as it can 
affect this case, since in the trial Court the plaintiff in 
error obtained the construction for which it contended. 

We confess that we cannot well understand the pur- 
pose of Judge Dixon’s discussion of this word, either as it 
exists in the patent or as it was construed by Judge 
Hallett. Since he eliminated it from the controversy by 
giving the jury an instruction prepared by counsel for 
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the plaintiff in error, it cannot well become a factor in 
the decision to be made here. 

Because the statute provides that where the owner of a 
placer claim is also the owner of a lode claim within its 
limits, he can obtain a patent for the latter by including 
it within his application for patent and paying therefor 
at the rate of $5.00 per acre for such vein with twenty- 
five fect on each side at the surface thereof, counsel for 
the plaintiff in error coolly assert that where a placer 
claim contains a deposit in rock in place either not com- 
ing to the surface at all or lying in a horizontal bed 
beneath the surface, and appearing at the surface else- 
where, the statute does not apply to such deposits, but it 
passes with the grant of the placer patent. It has been 
frequently announced, and the proposition has never 
been successfully denied, either before this Court or 
elsewhere, that at the time of the passage of the act of 
May 10, 1572, many of the conditions attendant upon the 
formation of ore bodies in this country were unknown ; 
not in the sense that similar formations had not been 
found elsewhere, but in the sense that they were not con- 
sidered as a part of the mineral wealth of the United 
States. Strata or beds of mineral ore in rock in place 
conforming to the structure of the country, lving between 
the different formations and occupying other than sub- 
stantially a vertical position, not having been developed, 
no provision was made in terms for the manner of their 
location and patenting; but the tremendous impetus 
which the passage of the act of May 10, 1872, gave to the 
mining industry of the far West, led to the discovery of 
such formations in great numbers, and it is safe to say 
that 75 per cent of the present silver product of the 
United States comes from contact and stratified deposits 
instead of fissure veins. Can it be said that because the 
formation of the ore deposit underneath. the Wells and 
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Moyer placer does not protrude from the surface of that 
placer, therefore the patent to the placer conveys such 
deposit to the patentee? If so, then the granting and the 
excepting clause of a placer patent must be determined 
not by the statute itself, but by the topographical and 
geological formation of the country embraced within its 
boundaries, and a man would be able to acquire title to a 
known flat deposit in Leadville by a placer patent while 
he would be denied the same right under a similar patent 
issued under the same statute to ground in some other 
part of the State of Colorado, where the deposits in place 
are more vertical in their formation. Thus, the forma- 
tion of the vein and the angle of its descent into the 
earth would become the controlling feature in the prob- 
lem of statutory construction. “It is a vein” says coun- 
sel, “the top, apex or out-crop of which occurs within the 
placer, that section 2353 has in contemplation. Other- 
wise, how can you know in which direction to locate a 
fifty foot strip and ascertain the width of it so that from 
such center twenty-five feet on either side can be meas- 
ured?” This is a query that deserves some attention, 
not because of its difficulty, but because it arises directly 
from the language of the section. The statute concern- 
ing the location of lode claims also provides that such a 
claim may equal but not exceed 300 feet on “each side of 
the middle of the vein at the surface.” It has been 
found necessary, owing to the character of the mineral 
veins and deposits, some of which are found practically 
Hat and others of which are found with the top or “out- 
crop” many feet below the surface, to assume, for the pur- 
pose of enabling citizens to acquire patent, that where a 
shaft sunk on such formations encounters mineral, such 
point is the center of the vein and to measure the given 
number of feet on either side of such shaft. By this 
theory many locations have been made possible which 
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otherwise would have found no warrant in law: and 
innumerable are the patents which have been issued to - 
such locations. The same theory is applicable, or should 
be, to the proviso under consideration in section 2355, 

But if, for the sake of argument, such a thing is con- 
ceded to be undeniable, then the obvious conclusion is that 
since Congress never intended that a placer patent should . , 
cover lode claims unless such lode claims were specially 
mentioned therein, then such patent can never convey a 
vein or lode known to exist within its boundaries but not 
protruding at the surface on account of its character, for- ‘ 
mation and condition in the earth, and, consequently, land 
containing such a deposit, and valuable for no other min- 
eral purposes than because of its containing such a deposit, 
never should be the subject of an appli ‘ation or entry as 
a placer claim: and if the plaintiff in error is the owner 
of such a claim, containing such a deposit known to exist 
to its grantors prior to or at the time of the patent, it can- 
not complain that its patent is worthless unless it be 
permitted to retain that which was never granted by it, 
unless the vein developes “so that its width can be as- 
certained by measurement,” since you must take “ twenty- 
five feet on either side of it at the surface.” The sort of 
veins which Congress intended to except must be such 
“as extend by their edge, top or apex through the country 
rock or other surrounding formation, upwards to or 
through the surface, and downwards perpendicularly ;” 
and “nothing is a vein or lode which does not come 
within this description.” ‘Therefore, “ from the situation 
of the vein in controversy,” it is no vein at all within the a9 i 
limits of the placer patent, although some part of it was ‘ 
located by Stevens, in the Rock, Dome, and William Red- 
dick as lode claims, and another part of it was purchased 
by him as the IL. D. lode claim. 
And so counsel insist “ not only that the vein in ques- 
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tion was not excepted or intended to be, but that the ac- 
quiring of title to it by the placer patent, and as placer, 
was the only mode of so doing, and that which Congress 
intended.” ‘To this extreme does such a maze of contra- 
dictions carry them. The very definition of a vein or 
lode is ignored, if not denied. It is no longer “ any zone 
or belt of mineralized rock lying between boundaries 
clearly separating it from the neighboring rock, impressed 
with the same forms, coming from the same sources, and 
appearing to have been created by the same processes ;” 
but it is something which can be touched at the surface, 
and must be perpendicular, or practically so, in its course 
downward. 

If anything were needed to demonstrate that this is a 
fallacy, the third exception in the patent supplies the 
need. That gives the right to entry within or upon the 
placer to the proprietors of any vein which penetrates, inter- 
sects, passes through, or dips into it. In addition to this 
we have only to refer to the decision in 116 U.S., where 
the existence of veins or lodes, not coming to the surface, 
are recognized as being embraced within the limits of the 
exceptions. 

The highest point, or outcrop, of this deposit does enter 
the placer, however, from the Crown Point into the Lead- 
ville, and beyond that into the Nisi Prius, and this was 
conveved by metes and bounds by Wells and Moyer to its 
owners. 

There are many romantic suppositions in the chief ar- 
gument for plaintiff in error as to the effect to be antici- 
pated from the location of a placer claim covering min- 
eral deposits in rock in place which have been discovered 
at considerable distance from the location. They are not 
apposite to the case at bar, but some of them suggest the 
methed by which areas of ground are obtained by private 
individuals in the hope that lodes discovered by others in 
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the vicinity may ultimately enter the ground so obtained. 
We think none of them impose upon the Court the solu- 
tion of any very difficult problems, and it is sufficient to 
say In passing that the bona fides of the placer claimant is, 
or should be, under all circumstances, a true test of his 
right of ownership to the vein within his premises. That 
there are many ways of evading the mandate of a statute 
is known to all men of experience, whether lawyers or 
layinen; and while the evasion in this instance is not as 
Ingenious as some of the supposititious evasions of coun- 
sel, still it is natural, and, from the facts disclosed by the 
record, indubitable. “But experience has shown that 
both these classes of mineral deposits might be found 
within the same survey of superficial area; and = section 
2303 makes specific provision for such a case. There is 
no difficulty in case of a patent for a lode or vein, tor 
these necessarily must include both the surtace by which 
it was measured and the vein beneath it. But in the case 
of a placer mine whose deposits were superticial, there 
might be under it a vein of far more value than the 
twenty acres of surface mineral. A man cognizant of the 
existence of such a vein, who could, if he established his 
right to it as a lode, secure only a limited part of it, if he 
could cover it with a placer claim, would thereby increase 
the quantity of this vein over what he could get by 
making ita lode claim in double the amount, and in 
some cases reculated by the State or local mining laws, 
he might quadruple it.” (Reynolds vs. ron Silver Min- 
Ing Company, 116 UL S., 695.) 

ITere it becomes necessary to notice what counsel for 
plaintiff in error have said upon the subject of the char- 
acter, kind and extent of knowledge which, under the 
statute, must be shown to exist before the reservations in 
the patent become operative. The Courts have been 
treated to profuse metaphysical disquisitions upon the 
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subject of “knowledge,” of what it consists, how it is ac- 
quired, when it 1s complete and when partial—embracing, 
in fact, everything that can be found upon the subject 
from an essay of a Boston school-girl on psychology to 
the researches of Comte or Herbert Spencer. Upon read- 
ing the discourses we are bewildered by the result, and to 
some extent are obliged to agree with counsel that after 
all there is no such thing as actual knowledge. Never- 
theless, we adhere to our former conviction that this term 
was used by Congress in the sense in which it is ordinarily 
understood by the masses of mankind, and that claimants 
under placer patents cannot shield themselves behind or 
justify their conduct by refined and elaborate reasonings 
concerning the nature and attributes of knowledge, direct 
or indirect. The legitimate deduction to be drawn from 
the theory of counsel is that unless there is a vein within 
the limits of the placer claim which one can see with his 
eyes, feel with his hands, make tests of by analysis and 
trace it on the surface with comparatively little difficulty, 
and determine its boundaries by the actual exercise of 
some of the senses, it cannot be said to be “known to 
exist” in the meaning of the statute. In other words, 
that nothing can be said to be known except by processes 
that appeal directly to the senses or some one of them. 
This is a limitation upon the knowledge of man which 
none can for a moment admit. A lode claim coursing 
across the country in plain view may pass for half a foot 
or a foot under the slide and debris of the mountains and 
then disappear; vet the common experience of mankind 
tells everyone whose attention is called to it of the fact of 
its existence. The analogies furnished by geological re- 
search and discovery in given localities are in some 
instances an unerring index to the miner in his search 
for mineral wealth. The investigations and explorations 
made by Stevens in this and other placers convinced him 
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not only of the existence, but of the indefinite extent of 
this bed of mineral. Can he or his counsel be permitted 
to sav, “ We discovered this deposit in the immediate vi- 
cinitv ; we traced its course and marked its progress to 
the east: we knew from the developments which we had 
made and the money which we had expended that nothing 
but some great convulsion of nature could have stopped 
it within reasonable limits; we saw our neighbors en- 


croaching upon it at every point in the same vicinity, 
and their developments, added to ours, confirmed the 


conviction which we previously entertained; we did not 
sink a shaft upon the premises because we feared that this 
disclosure would result in the sinking of numerous others 
by outsiders; but, notwithstanding all this, since we 
could not see into the solid rock from the surface, since 
we could not place our hands upon the ore, since absolute 
and positive knowledge was not obtainable by any other 
means, we made an application for a placer patent, resting 
our claim to possession of the mineral subsequently found 
beneath the surface upon the construction which the 
words ‘known to exist’ would receive at the hands of the 
Federal Courts?” Counsel say that in a matter where it 
is legal for a party to perform a certain act it 1s immate- 
rial and no matter of inquiry as to what the intention of 
such party was in performing the act. This is probably 
true, but the converse of the proposition is equally true, 
to wit: that where it is illegal for a party to perform a 
certain act in a certain manner, it becomes material and 
a matter of inquiry as to what the intention of such party 

ras in such performance. Now, it is illegal to obtain a 
vein through the agency of an application for a placer 
patent without disclosing that fact; and inasmuch as a 
claim is now made to the vein, based upon such patent, 
the existence of the vein having been concealed, the in- 
tention and purpose of Mr. Stevens in securing this patent 


becomes one of the dominant questions, the solution of 
which is essential to a determination of thé rights which 
his grantees now assert. 

That intention is so obvious, from the testimony in this 
case, that counsel have not the hardihvood to question it. 

It is urged, however, that since a patent has issued for the 
surface of the Wells and Moyer placer, it must include a 
deposit like the one in possession of the defendants in 
error, because there is no method provided by statute for 
locating or in any manner enabling a citizen of the United 
States to obtain possession of it; that one cannot go upon 
the surface of a placer for that purpose, since such an 
entry would constitute a trespass, and, as no title can find 
its origin in a trespass, therefore there can be no acquisi- 
tion of the property in controversy ; hence, counsel say it 
was the intention of the Government to permit deposits 
like this to be acquired by placer patent, because other- 
wise a specific provision would have been made in the act 
of 1872 for locating deposits in place not coming to the 
surface. 

We have before adverted to the fact that many of the 
phenomena presented by developments made within the 
last fifteen vears upon the public mineral domain, were 
not before then known to exist within our boundaries. It 
was intended by the act of 1872 to fill a want then felt to 
be urgent, and to fill it in a manner commensurate with 
the apparent needs of the people. 

In many instances peculiar conditions have caused the 
letter of the statute to be evaded, but its spirit has always 
been enforced. We cannot, therefore, deny that the ob- 
ject of the statute was ample, because the flight of time 
has brought to the surface facts and circumstances to 
which it must apply, but which were dormant or un- 
thought of at the time of its enactment. 

Independent of this reasoning, however, we think that 
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the principles of the common law furnish a complete refu- 
tation of the position of the plaintiff in error. It is a 
familiar rule that whatever is necessary as an incident to 
the enjoyment of the principal thing included within or 
excepted from a grant, passes with such grant or is re- 
served with such exception. If A., as the owner of forty 
acres, sells thirty-nine of them, reserving to himself the 
fortieth in the center of the tract, a right-of-way across 
the land sold, to and from the premises reserved, Is neces- 
sarily implied. If the Government has actually made 
the exception, which we insist upon, then it certainly, by 
necessary implication, has also reserved every essential 
which is requisite to its enjoyment or future conveyance 
of the thing reserved ; hence, it seems to us that the argu- 
ment of counsel falls to the ground of its own weight. 
The chief reliance of Judge Dixon, notwithstanding his 
criticism of, and contention for, other alleged errors, is upon 
the construction which he thinks should be placed upon 
the words “ known to exist” as they occur in the statute. 
He, therefore, objects at the outset that the conversations 
of Mr. Stevens, concerning the question of knowledge, 
should have been excluded, because “they have no ten- 
dency to show” such knowledge. Can he be serious when 
he declares that what Mr. Stevens said to Dutro and 
Donath when he purchased the H. D. frem them, that his 
explanation to Leonhardy, his conversations with Hatha- 
way, Bates and Baldwin, his publiely declared utterances, 
and his private beliefs, cannot, when coupled with his 
conduct toward the premises in controversy, be relied 
upon as showing knowledge? Must we place him in 
direct contact with the vein or deposit inside the limits of 
the placer, and exhibit him in flagrante delicto before he 
ean be said to have known anything about the facts whieh 
deprived him and his grantee of any right to its owner- 
ship? It would be equally consistent to maintain that 
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the principles governing the production of proof by the 
prosecution in criminal cases are applicable to the defend- 
ant in error, and unless we establish his knowledge beyond 
all reasonable doubt, he should be “ acquitted.” We do 
not hesitate to affirm that could such a rule be invoked 
against us, we could point to the records in the full faith 
that its contents would be equal to the requirement. 

But these declarations are inadmissible because not 
within the issues formed by the pleadings. It is the 
knowledge of Wells and Mover that is material, not that 
of Mr. Stevens. This assertion is significant. Jc sug- 
gests one of the reasons why the application for patent 
was not made directly by Stevens and Leiter. The former 
knew, as positively as one by necessary inference and de- 
duction can know anything, that this deposit was under- 
neath the premises. He could not, therefore, make the 
affidavit required by the rules of the Interior Depart- 
ment, that he knew of no veins or lodes within its limits. 
But perhaps Wells or Mover could ; besides which, if the 
question ever arose, he could shield himself just as his 
counsel are now attempting to do, by claiming that not 
he, but they, must be shown to have had the knowledge. 

Will the learned counsel deliberately contend in this 
tribunal that a citizen of the United States desiring to 
possess himself of the title to a vein or lode, in an un- 
lawful manner, and by reason of his knowledge is unable 
to do so in his own behalf, can make a_ bargain with 
another who shall act as his alter ego and institute and 
carry out proceedings in the name of that other, so that 
when the ordeal of his good faith comes upon him he 
ean take refuge behind the instrument of his wrong? 
As well attempt to sustain the proposition that the actor 
is guilty while the accomplice is beyond the reach of 


justice. The knowledge of either or both is pertinent, 


and we have shown both. Nor is it at all material that 
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there is no allegation in the answer that Wells and 
Moyer made the entry for the benefit of Mr. Stevens. 
They did it, and Mr. Wells admits it like a man. The 
illustration made by counsel on page 19 of the second 
brief is not at all apposite. The case at bar is one in 
which a conspiracy is formed to defraud the government 
out of its property, ostensibly for the benefit of one but 
really for another. The beneficiary pays the government 
for the land, pays all the expenses incident to the entry 
and pays the applicant for his services, when the deed is 
passed. This extraordinary chain of events, commencing 
with the developments on the hill and ending with a 
patent to a piece of ground enhancing everything within 
the circumference of a boundary made by many lode 
locations, fastens knowledge so completely upon all con- 
cerned in the transactions, that no impartial man can 
escape the conclusion which we urge. 

A recent magazine article, entitled “Arguments for the 
Unseen,” would make a good companion piece to the 
sixth subdivision of Judge Dixon’s argument. If his 
view of the definition of the term “known to exist” be 
correct, the door to the successful perpetration of fraud 
and to the disregarding statutory provisos with impunity 
is swung wide open. — If the vein which was designed to 
be excepted from a placer patent must be one “cognizable 
by the senses of sight and touch,” applications for lode 
patents will soon be abandoned, and _ placer locations will 
wholly supersede them. ‘Two or three feet of debris will] 
cover a multitude of sins, and surface wash will com- 
mand a premium in the mining market. 

And if the vein to be excepted must be so cognizable, 
whose sight and touch must be called into requisition ? 
Must it be that of an experienced miner or that of a nov- 
ice, Whose physical senses when applied to the problem 
fails to enlighten him? And again, if the experienced 


miner sees and touches the vein, can he secure the patent 
through the ignorant novice,and then assert that because 
the latter could not have known, therefore there is no ex- 
ception ” 

In one thing we are in full accord with the learned 
yentleman. We agree that the word was used in the 
statute in its ordinary sense, and no strained or limited 
definition is permissible. That needs the citation of no 
authority. Yet, strange to say, counsel insists that the 
word should be shorn of its real significance. He would 
force it upon a Procrustean bed of his own making, and 
thus accomplish the very object against which he is 
pleased to cite authority. 

What, then, is the “popular or received import” of the 
term knowledge? Webster defines it to be “certain ap- 
prehension, experience, information, cognition, notice,” 
etc. This differs materially from the Dixonian defi- 
tion, which deprives mankind of the greater part of that 
little information which it is supposed to possess. But. 
that definition, it seems, is essential to “the stability of 
titles.” Without it all would depend upon “the fickle 
and uncertain verdicts of juries,” and “respectable mem- 
bers of the legal profession” cannot advise as to the 
meaning of the exceptions contained in placer patents. 
If absolutely sound advice, not only sound but warranted 
to insure against litigation, makes this construction nec- 
essary in the particular instance, it is a talismanic 
method of construction, the need of which is sadly felt in 
other branches of jurisprudence. This would seem, how- 
ever, to be one designed more completely for the benefit 
of lawyers than for the welfare of the government and its 
citizens. To the inquiry as to the extent of the granting 
clauses of a patent a counselor might ask, “Was this vein 
one which vou could see or feel when your patent was 
obtained ’” If answered in the negative he would then 
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respond that nothing was excepted, and that would end 
the consultation. Very simple,truly, but not so simple 
as to have deceived our distinguished friend when he 
adorned the supreme bench of Wisconsin. All knowl- 
edge, according to Mill, is inferential, and this must be so 
as to everything deductive. 

It is conceded (p. 16 Judge Dixon’s argument) that a 
discoverer who works and develops a vein “up to the line 
of the placer or within a few feet of it might not pause In 
his work and make entry of the placer claim as in ignor- 
ance of the lode existing within it.” This concession not 
only takes away the foundation of the “knowledge” argu- 
ment, but seems to us to yield the question in the case. 
This deposit had been worked up to or within a few feet 
of the line in half a dozen claims, half of which were lo- 
cated by Stevens, and, with one exception, the others had 
been acquired by him. The EI. D. is as much placer 
ground as is the ground on either side of it which is em- 
braced in the placer patent, and the plaintiff in error 
might as well claim no knowledge of any vein or lode 
within the one as within the other. 

The learned counsel is equally unfortunate in his claim 
that the patent should be treated as an agreement between 
individuals, with “the difference that if there is to be any 
more liberal rule adopted in the one case than in the 
other, it should be in favor of the purchaser from the 
Government.” This is, in effect, saying that if there be 
any doubt as to the construction to be given to any clause 
of the grant, that doubt should be construed against the 
Government. We confess to some surprise at the state- 
ment of this proposition. 

“In all questions of construction arising under grants, 
between the government and the citizen, a different rule 
prevails, in one respect, from that adopted in questions 
between individuals. Between the latter the construc 
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tion, if doubtful, is always to be in favor of the grantee 
and against the grantor, whereas, in the case of the gov- 
ernment, the construction is always against the grantee 
and in favor of the government. The act, in the latter 
case, is done by an agent and nothing will be presumed 
beyond the letter of the grant. Thus, where the govern- 
ment granted an estate upon conditions, which was 
broken, it was held at once to divest the title of the 
grantee without any entry or claim on the part of the 
grantors, as would have been necessary to defeat the 
estate, if it had been a private grant.” 

3 Washburn Real Property, pp. 171-2. 

Kennedy vs. McCartney, 4 Port., 141. 

Mayor vs. R. R. Co., 26 Pa. St., 555. 

R. R. Co. vs. Litchfield, 23 How., 88. 


But counsel insist that the deposit in question is not a 
known vein within the meaning of the statute, because, 
from its situation, “the utter impossibility of its having 
been applied for and included in the patent for the placer, 
is apparent.” We have already adverted to this and at- 
tempted to maintain that this is no reason, if true, why 
it should have been patented as a placer, but it is not true. 
A casual examination of the records of the Mineral Di- 
vision of the Land Department will show that hundreds 
of lode patents have been issued for locations in just such 
deposits, and among them will be found patents for the 
H. D. and Wm. Redick claims, issued to Wm. H. Stevens 
and Levi Z. Leiter, upon land which is an actual part of 
the ground in dispute, so far as its physical characteristics 

c are concerned. These applications for patent will doubt. 
less show, too, that these men in person or by agent made 
affidavit that these claims were located upon valid dis- 
covery of the veins or lodes therein contained. This, we 
think, effectually disposes of the premise upon which 

pages 27 and 28 of Judge Dixon’s argument are based. 
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A further objection is that the plaintiff in error is a 
purchaser for value, and, consequently, is presumably an 
owner in good faith. Passing by the fact that the com- 
pany is Mr. Stevens by another name, it is sufficient to 
say that the “conclusive declaration” provided for by the 
statute, would be of little avail if a subsequent grantee 
could set up his bona fides against its operation. If the 
vein was known to exist it did not pass by the fact, and 
the patentee certainly could not convey to another a 
vreater estate in the premises than that acquired by him- 
self Ilence, a purchaser for value is no better off than 
any other successor to the estate. Ile stands in the place 
of his grantor and cannot complain of any one but him if 
he has not acquired what he had reason to expect. The 
remedy of the [ron Silver Mining Company, if its title 
has failed, is against Stevens and Leiter on the covenants, 
not against the government or the defendants. 

Counsel certainly misapprehends the position of the 
Court below, as well as the character of our defense, when 
he asserts that whatever frauds may have been practiced 
in the acquiring of the Wells and Moyer patent, it is, 
nevertheless, good in law, and if the objections which we 
urge to the plaintiffs’ suit are tenable at all they are 
good only in a Court of equity and in a proceeding in- 
stituted to set aside the patent. We have not assailed 
the patent, nor do we deny its validity. On the con- 
trary, We are insisting upon the enforcement of its excep- 
tions, and claim that we are within them. Because loca- 
tions have been made over the surface of the placer or 
claims of its invalidity are asserted by outsiders, counsel 
seem to think the integrity of the patent to the placer is 
assailed in this action. It would be strange, indeed, ifthe 
grantor of land, with an express exception, inserted in 
his conveyance, should be accused of endeavoring to 


7a, 


me, 


destroy his own grant whenever he should seek to enjoy 
the use of or convey the thing excepted, or should be 
told to seek a Court of equity to set aside his conveyance 
if he should resist the effort of his grantee to treat his 
conveyance as absolute. 

It is hardly necessary to notice in more than a casual 
way the criticism made by Judge Dixon on those parts of 
the instruction to the jury which he has numbered 5, 6 
and 8. It is significant that he omits any reference to 
No. 7, which must be read, however, to fully understand 
the others. We submit that a patent to grounds which is 
not placer cannot be obtained under section 2333, in 
order solely to acquire title to lodes which might be 
found thereon, for it is only unknown lodes in placer 
ground that pass under the grant so obtained. We do 
not concede that the instructions complained of conveyed 
the idea contended for; on the contrary, they expressly 
refer to such intention, information and belief as would 
amount to knowledge under the statule. No. 8 did not lay 
down “a distinct and independent proposition” at all. It 
is a sentence culled from the main body of the charge on 
account of its phraseology and used as though it were a 
complete instruction of itself. It is preceeded and fol- 
lowed by a reference to the circumstances attending the 
location of the placer to the conduct of Stevens, Leiter, 
Wells and Moyer, hence it must be considered as a 
whole. 

That part of the instruction numbered 9 by counsel, 
and of which complaint is made, is in effect a statement 
of one of the points decided on the last appeal of the 
cause. It is followed by a statement that if the vein 
were known to exist it is excluded from the grant as 
completely as though the vein were described in clear 
terms, and by a quotation from the decision of this Court 
upon that subject. Hence the error would have been the 
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refusal or failure to give and not the giving of the charge 
excepted to. 
IT. 


Apparently overlooking one of the propositions ex- 
pressly decided by this Court at the former hearing, coun- 
sel accuse us of invading their client's possession without 
right, title or any justification either in law or in equity, 
and they say that as we have neither title nor claim of 
title to any of the ground above the point in dispute, and 
have the apex of no vein outside the same, therefore it 
becomes immaterial whether their possession be justified 
or not, since, as against those who have no title, they 
should at least be permitted to pose as the custodians of 
Government property, subject only to its complaint, but 
to the interference of no one else. A glance at the com- 
plaint is sufficient to show that the action is ejectment, 
and the plaintiff declares that it is the owner in fee of the 
premises from which it has been ousted. It has failed to 
prove such ownership and seizin in fee; having sued in 
ejectment and not in trespass, possession cannot be alleged 
as sufficient even as against an lntruder. It must recover 
upon the strength of its own title, and cannot avail itself 
of the failure of the defendant to show any. 

Sedgwick & Wait, Trial of Title to Land, 458. 
Cobb vs. Lavelle, SO Uls., 331. 

Watts vs. Lindsey, 7 Wheat., 158. 

Abbott, Trial Evidence, 691. 

Tyler, Ejectment, 72. 

Reynolds vs. [ron Silver Mg. Co. 116 U.S., 698. 


The action was brought under section 249 of the Colo- 
rado Code of Civil Procedure, which requires that “the 
plaintiff in his complaint shall set forth the nature and 
extent of his estate in the property, and state whether it 
be in fee for life, for the life of another, or for a term of 
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years; and specifying such life or the duration of such 
term; or, if such plaintiff claims the legal right to occupy 
and possess the premises under the local laws and rules 
of any mining district or of the United States, the State 
of Colorado, or otherwise, the complaint shall contain a 
brief statement of such possessory claim, and whether the 
right claimed is by pre-emption or purchase or by right 
of actual prior possession on the public domain of the 
United States.” The plaintiff cannot recover a life estate, 
an estate tail or by possession under a count claiming 
an estate in fee simple, especially in those States which 
have a statutory provision similar to the one above 
quoted. 


Almond vs. Bonnell, 76 Ills., 536. 
Breed vs. Osborn, 113 Mass., 318. 
Rawson vs. Taylor, 57 Me., 343. 
Forsyth vs. Rowell, 59 Me., 131. 


Had the plaintiff alleged possession and not an estate 
in fee as the basis of its claim to the premises in question, 
the rule might have been different; but it did not even 
so much as add a count to the complaint claiming such 
possession. It cannot assert one estate in its pleadings 
and establish its right to the premises by proving an- 
other. 


Winstanley vs. Meacham, 58 IIls., 97. 
Rupert vs. Mark, 15 IIls., 540. 
Ballance vs. Rankin, 12 I]s., 420. 


If in ejectment the plaintiff must recover upon the 
strength of his own and not upon the weakness of his ad- 
versary’s title, then it would be a contradiction to assert 
that when defendant proves that plaintiff has no title the 
latter can nevertheless recover on possession alone if the 
defendant proves no title in himself. Were the action 
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trespass, the plaintiff’s possession would be everything. 
If the patent to the Wells and Moyer placer claim does 
not convey to the patentee the lode or deposit in place 
existing underneath it, then.any possession of such lode or 
deposit by a mere intruder having no right or title to it 
‘an result in damage to no one but the owner of the lode; 
and since the plaintiff does not own it under its placer 
patent, no judgment obtained by it against such intruder 
could operate to discharge the latter from responsibility 
to the Government for his trespass. The issues made by 
the pleadings preclude the possibility of right or title in 
the plaintitf by possession merely. The answer admits 
the issue of the patent, but relies upon its exceptions. 
That reliance is combatted by the plaintiff in its replica- 
tion. If, therefore, we have sustained the burden cast 
upon us by proving the existence of the lode or deposit 
within the placer, the knowledge or means of knowledge 
thereot by the patentees and their grantees at the time of 
their application, entry and patent, its consequent excep- 
tion from the granting clauses of the latter necessarily 
follows; hence, the plaintiff cannot recover upon pretense 
of possession merely, which would be but constructive, in 
any event. 

This conclusion, however, is stoutly combatted by 
Judge Dixon, who says his possession is good as against a 
mere trespasser. So said the Circuit Court at the first 
trial, but it was reversed. But counsel cannot distin- 
guish the case “from one where land has been sold _re- 
serving the standing trees to the grantor.” Ifa stranger 
enters he says it would be no answer to the action of the 
owner of the land that he did not own the trees. Such 
an action, however, would be trespass, and not ejectment. 
We are not sued here for damage done, for injury to soil 
and rock adjacent to the deposit, but for an ouster of the 
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owner of the fee. Hence, the cases cited from 11 Wend. 
and 15 Mass. have no bearing upon the controversy. 

If in the case from Massachusetts (which was trespass) 
the extra land included within the survey had been by 
statute open to exploration and purchase, or subject to 
entry by the proprietor of any vein, ete., the facts would 
have been more analogous to the question we are consid- 
ering. Of the other cases cited by counsel that of Hutch- 
inson vs. Perlev alone holds in terms that a plaintiff in 
ejectment who alleges a title in fee can recover on proof 
of possession merely, and that case was brought under a 
statute essentially differing from our own, while there 
can be no question that it is opposed to the current of 
authority upon the subject. 

As showing that the defendants are mere trespassers, 
Judge Dixon cites sections 2318 and 2319, R. Ss. The 
first does reserve all mineral lands from sale save as ex- 
pressly provided by law. But the second is equally 
broad in declaring that all mineral iands of the United 
States are open to exploration and purchase; and since 
there is no limitation placed upon the language used, 
there is nothing reserved. Counsel must not forget that 
“the popular or received import of words furnishes the 
general rule for the interpretation of public laws,” and a 
vein excepted by the government from its patent is as 
much a part of the public domain as though no patent 
had issued. 

But since the patent confers everything save the vein 
or lode, no removal of any of the contents of the latter 
can be made which imperils the rocky case or bedding 
which encloses it, since this would be an appropriation of 
something besides the vein, and therefore a_ trespass. 
Nay, “the open space which the trespasser leaves behind 
him” is owned by the placer patentee, and he has his 
action for damages for the mere creation thereof. With 
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all respect to the learning and erudition of the distin- 
guished counsel, we assert that this is puerile. It does 
not rise to the dignity of an argument. It would, if true, 
utterly destroy the express terms of the statute, and make 
the exceptions created by it wholly meaningless. Noth- 
ing ever was or ever can be granted or reserved from a 
grant without carrving or retaining whatever as an incl- 
dent is essential to the possession or enjoyment of the 
thing granted or reserved. The plaintiffin error should 
cite the judgment of Portia, for it can find no other to 
support this remarkable position. We concede that in 
the removal of the ores from the vein or lode excepted 
the defendants in error cannot make inroads into the ad- 
jacent rocks, or needlessly blast them away or remove 
them. But that they may remove so much thereof as 
may be absolutely essential to the wresting of the con- 
tents of the vein or lode from its adamantine walls there 
is no question. So far as it can affect this appeal, we say, 
however, that the plaintiff in error has not shown, nor 
does it appear anywhere in the record, that a single ton 
of the barren or “ country” rock has been taken from the 
Wells and Moyer placer by the defendants. 

During the trial of the cause this dilemma seems to 
have been presented to counsel, who sought to introduce 
as a part of its case certain patents which had been issued 
by the Government to the Rock and Dome lode mining 
claims, lying entirely outside of the placer, and the title 
to Which had been acquired by the plaintiff prior to the 
commencement of the suit. [It was asserted that within 
the boundaries of the Rock and Dome lodes was the apex 
of the vein, lode or deposit which had been taken posses- 
sion of by the defendants. Counsel say that the refusal 
to admit this evidence deprived plaintiff in error of the 
right to prove one of the sources of title under which it 
claimed. ‘This is not so, since the only source of title al- 
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leged in the complaint is the Wells and Moyer patent, and 
no pretense is made of any title to the premises in con- 
troversy arising from any other source, until the plaintifl 
filed its replication, and there, contrary to all rules of 
pleadings, it asserted a title wholly different from and 
hostile to that which framed the basis of its action. The 
only object which could have been subserved by its intro- 
duction was to claim a right of constructive possession, 
growing out of the claim of title to the apex, and nothing 
in the pleadings justified it. Counsel go rather too far in 
discussing this matter when they say that the refusal of 
the Court to permit the introduction of this title pre- 
vented the plaintiff from proving that the very vein 
claimed by us had been once appropriated by their pat- 
ents, without the placer boundaries, under another title; 
since that amounts to a confession of the knowledge of 
the existence of the vein in controversy, anterior to the 
Wells and Moyer location ; while, instead of having been 
appropriated by their patents, it had, in fact, been appro- 
priated by the very men who stood as sponsors to the 
Wells and Mover location. If, having once been located 
on its apex, the vein could not, by any possibility, have 
again been lawfully located on its dip within the placer 
boundaries, then it would have been far better for the 
plaintiff, when it instituted this suit, to have based its 
claim upon the Rock and Dome patents rather than upon 
its placer title. 

Counsel asks: “ What objection exists to the plaintiff 
in ejectment having two titles or two sources of title, prov- 
ing both?” There is none, so far as we know, provided 
both are pleaded. The plaintiff in error pleaded its placer 
title only. It did not deign to assert title to the lode or 
ledge in dispute until its amended complaint was filed. 
There is a very serious objection in those Courts, which 
regard the system of pleading as a science, to permitting 
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a plaintiff to set up one title in its complaint, and then 
meet the answer of its adversary by setting up a wholly 
different one in its replication. 

Another objection to the introduction of the excluded 
patents is the unanswerable one, that they did not form 
another source of title, for the plaintiff in error cannot 
claim the point in controversy under the Wells and 
Moyer patent, if it holds it under the Rock and Dome 
patents. By the first it claims as unknown vein; by the 
second it claims as a part of a known vein previously 
patented under a different section of the mining law. 
Hence, the introduction of the lode patents would have 
totally destroyed the case presented by the original com- 
plaint. The case cited from 2 Abbott’s Court of Appeals 
Reports is wholly foreign to the one at bar, and the fact 
that Judge Dixon had to resort to a line of obscure deci- 
sions, made up of cases rejected by the regular and official 
reporter of that Court, before he could find an authority 
which even seemed to sustain his so-called “ point,” is a 
strong argument in favor of its unsoundness. 

IV. 

It is necessary that we briefly discuss another branch of 
the controversy hardly less important, in our opinion, 
than the one which has formed the principal basis of the 
argument. The defendants in error asserted a right to the 
mineral deposit in controversy upon their title to and 
possession of the Crown Point and Pinnacle lode mining 
claims immediately adjoining the Wells and Moyer placer 
upon its western boundaries. They contended that their 
grantors, having located said claims upon the said deposit, 
and the said deposit having constituted the vein they had 
discovered, and which, therefore, formed the basis of their 
patents, they had the right under the provisions of the 
statute, and the exceptions contained in the patent, to 
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follow the said lode or deposit, although it might proceed 
beyond the vertical side boundaries of the claim. It is 
admitted, for the purposes of this case, that no other title 
inures to the defendants in error to the particular point in 
controversy, save such as they have acquired by the 
patents just mentioned, and upon the extent of the grant 
of the particular vein discovered depends their right, as 
agains! the Government, to that part of the deposit found 
within the Weils and Mover placer claim. 

It was stated at the last trial that the defendants made 
no claim to the ownership of the lode or deposit outside 
of the lines of the Crown Point and Pinnacle claims, by 
reason of its ownership of the apex thereof. It was not 
intended by that statement, as counsel seem to think, to 
renounce all or any title to the lode or vein, but to assert 
that no apex thereof was in the claims owned by the de- 
fendants in error. Our position is that, as proprietors of 
the lode or vein at the time of the location and patenting 
of the placer, the defendants in error have the right, under 
the third exception in the latter, to enter underneath 
it and extract the ores therefrom, since the lode pene- 
trates the placer in its eastern or downward course in the 
mountain. 

It is not true that the only evidence in the record, as to 
the discovery of the Pinnacle or Crown Point lodes, is 
that of Halloch, who places it in December, 1879. The 
location certificates of the two claims, as well as the re- 
citals in the patents, show that they were discovered and 
located in 1877. Halloch was in the Pinnacle shaft in 
December, 1878. Bates knew of the Pinnacle in the 
spring of 1878, (fol. 109); Baldwin knew the Crown Point 
and Pinnacle sinee the summer of 1877 (fol. 103), and so 
did Barnard (fol. 98); Leonhardy knew them by hearsay 
“six or eight vears ago,” which would be about 1578 (fol. 
93): Chandler knew, and worked on the Pinnacle in 
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June, 1877, when he thought they had a vein of carbon- 
ate ore (fol. 88S); Govis knew of them in 1877 (fol. 87); 
so did Devlin (fol. 78), and Dutro first heard of them in 
the spring of 1878 (fol. 74); W. H Stevens himself ad- 
mits that he knew of them in 1877 (fol. 157). So that 
we are safe in assuming their location and discovery long 
anterior to the location of the Wells and Moyer. 

Patents to lode claims are to be construed and their 
operation enlarged or limited principally by the provi- 
sions of section 2522 of the Revised Statutes. It reads as 
follows: 

“The locators of all mining locations heretofore made, 
or Which shall hereafter be made on any mineral vein, 
lode or ledge situated on the public domain, their heirs 
or assigns, where no adverse claim exists on the tenth 
day of May, 1872, so long as they comply with the laws 
of the United States and with state, territorial and local 
regulations not in conflict with the laws of the United 
States governing their possessory title, shall have the ex- 
elusive right of possession and enjoyment of all the 
surface included within the lines of their locations, and 
of all veins, lodes and ledges throughout the entire depth, 
the top or apex of which lies inside of such surface lines 
extend downward vertically, although such veins, lodes 
or ledges may so far depart from a perpendicular in their 
eourse downward as to extend outside the vertical side 
lines of such surface locations. But their right of pos- 
session to such outside parts of such veins or ledges, shall 
be confined to such portions thereof as lie between verti- 
‘al planes drawn downwards as above deseribed through 
the end lines of their locations, so continued in their own 
direction that such claims will intersect such exterior 
parts of such veins or ledges. And nothing in this see- 
tion shall authorize the locator or possessor of a vein or 
lode which extends in its downward course beyond the 
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vertical lines of this claim, to enter upon the surface of 
the claim owned or possessed by another.” 

We have before adverted to the fact that at the date of 
the passage of this act the existence of horizontal or 
blanket veins or deposits, while not unknown to geologists, 
were practically unknown to American miners, as their 
existence within the limits of the public domain was 
hardly then suspected. The statute sought to adapt 
itself to the necessities, conditions and peculiar features of 
an American industry, based upon the rules and regula- 
tions of those who followed it; an industry which had 
been tolerated by the indulgence but not warranted by 
the express assent of the governing power. These regu- 
lations had been found by experience to be essential to 
the protection as well as to the ascertainment of the 
extent of the interest of the miner in his discoveries, and 
no better basis for a new statute concerning a particular 
subject was ever found. These rules had sprung from 
the experiences of miners in the camps of California and 
Nevada, had spread over adjoining territories and been 
recognized by all Courts whenever controversies arose 
under them, requiring settlement and adjustment through 
legal tribunals. These rules and customs were in the 
main identical everywhere. They differed but little even 
in detail, so that it was an easy task for the legislator, 
conscious of their justice and wisdom, to perpetuate their 
objects and principles by incorporating them within the 
statutes of the Union. 

They were the normal result of that condition of things 
which appealed to the general experience and wants of 
the miner in the pursuit of his calling. Fissure veins, 
coming from great depths in the crust of the earth, cut- 
ting through the several strata composing it, more or less 
vertical in their general direction and protruding or out- 
cropping at the surface, traceable with comparative ease, 
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followed downwards without great difficulty, constituted 
for the most part the deposits of mineral in rock in place 
which had been discovered and developed up to the vear 
1872.) They were generally but not always found accom- 
panied by a matrix or gangue of quartz. That being the 
predominunt physical characteristic of his ore, the miner 
in his rules and customs, based his rights and described 


his duties as far as they related to mining claims, upon. 


veins or lodes of quart: or other rock in place; and Con- 
gress made use of the same language in section 2520 of 
Revised Statutes. Following this rule, it also provided, 
since these veins generally appeared upon the surface, that 
“no claim shall extend more than 3590) feet on each side 
of the middle of the vein at the surface.” So far, then, as 
they relate to fissure veins or lodes of quartz or other 
rock in place, the requirements of the National law are 
few and simple. They meet and cover all exigencies 
without strained construction, which such physical con- 
ditions present; and it was not to be expected that differ- 
ent regulations were necessary or desired since ditterent 
conditions could not well be foreseen. 

The passage of the act of IS72 gave a stimulus to the 
business of prospecting which caused an immense increase 
in the population of the western States and Territories, 
and brought an enormous area of territory hitherto un- 
known almost immediately into publie notice. One of 
the results of this increased energy in the business of 
mining was the discovery, in 1876 and 1877, of the great 
earbonate ore beds or deposits of Leadville. We have 
already referred to the fact that the sinking of a shaft any- 
where through the overlying porphyritic rock to the lime- 
stone below either resulted in the immediate discovery of 
ore, or by drifting upon the line of contact such discovery 
soon followed. The injustice of taking from the miner 
an ore body so discovered by him and giving it to another 
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miner who would subsequently, by sinking a shaft higher 
up, claim to have discovered and located upon the edge 
or upper part of such a formation, and stimulated to such 
discovery by knowledge obtained from the labors of the 
first locator, is apparent to any unprejudiced mind; yet 
that question has more than once presented itself to the 
Courts for consideration. In the summer of 1880 the case 
of the Iron Silver Mining Company vs. Murphy, 2 Me- 
Crary, 121, was tried in the Circuit Court for the District 
of Colorado; Judge Hallett, then presiding, expressed his 
opinion upon this subject in the following language: “I 
will say to counsel in that case, which is not for the con- 
sideration of the jury, that it has always been a question 
in my mind whether a location made on the dip of a vein 
would not be valid as against one of later date higher up; 
that is to say, whether, if a location be made upon the dip 
of a vein, the locator may not pursue it in the downward 
course, although he may not in the upward course, and 
may not hold the whole which lies within his loca- 
tion and below it as against any one locating subse- 
quently at a higher point on the same vein.” 

The question, so far as it related to the position of the 
deposit within the boundaries of the senior location on 
the so-called dip, was directly presented to the same Court 
in Van Zandt vs. the Argentine Mining Company, 2 Me- 
Crary, 160, in which case the same Judge decided what 
has since been the recognized law upon the subject. It is 
there declared that “although defendant’s locations may 
appear to you to be along the line of the top, apex or out- 
crop of the vein, it cannot prevail against a senior loca- 
tion on the dip of the lode.” 

This case, subsequently entitled the Terrible Mining 
Company vs. the Argentine Mining Company, was ap- 
pealed to this Court and decided at the last term. It is 
true that this tribunal did not pass in terms upon the 
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direct question referred to, but it affirmed the judgment 
of the Court below, and thus in effect recognized the 
soundness of the principle. 

Argentine Mining Co. vs. Terrible Mining Co.,, 


122 U.S., 078. 


[It is evident, therefore, that the protection of the first 
discoverer or locator of the vein, whether at its highest 
point or not, was one of the objects to be subserved by the 
act of IST2Z, and it therefore seems to us to follow that as 
to the particular vein discovered and patented le should 
have the same rights of property which are given to those 
who located by a prior discovery on the highest point o1 
outcrop of the vein. “Phe location in both cases is made 
Upon a mineral vein, lode or ledee, situated TEP On the 
public domatn: and since the vein or lode is the princip: 
thine, while the surface is regarded as an incident, the 
statute should operate in the same manner on the rights 
of the locator in either Instance, since otherwise it would 
discriminate between the rights of the same class of per- 
sons acquired through a complianee with its terms. [f 
the right to follow a vein bevond his own lines is denied 
to the Junior locator upon its apex as against the senior 
discoverer pon its lip, it necessarily follows that it Is 
demed him throughout its entire depth, since it is clear 
that he cannot skip over the three hundred feet in’ width 
of the senior location which intervenes between his claim 
and that print of the vein bevond, and then proceed as if 
there had been no mterruption of his right or title. It 
the senior locator or discoverer ts to be protected by de- 
nving to his junior locator above the right to come within 
the boundaries of the senior location, then the reasons 
Which justified this course in detin.ng the right of the 
senior locator above must extend his right below, at least 
us against one denying it with no title whatever as the 
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basis of such denial. The identical question we do not 
think has presented itself before to the consideration of 
anv Court; hence, its discussion must depend almost 
Wholly upon the reason of the proposition, and which 
reason, we submit, is in accord with the rules established 
by judicial tribunals in analogous cases. 

The preceding statements have been made necessary by 
the facets disclosed in the transcript of the record. The 
Crown Point and Pinnacle mines are located largely upon 
the dip or below the line of the highest part of the lode 
or deposit. They have been made, however, upon valid 
location and discovery, and, there being no proof to the 
contrary, it is to be assumed that they have been made 
upon senior discoveries of the vein or lode, at least so far 
as the premises below them are concerned, for it is alleged 
in the answer, and proven by the testimony, that they 
were both discovered and = loeated long prior to the loca- 
tion of the Wells and Moyer placer. The grantors of the 
defendants In error were therefore in possession, and were 
propri fors of the vein or lode contained within the Crown 
Point and Pinnacle claims at the time of the Wells and 
Mover location, tw every intent and for every purpose. Li 
ix our-contention, therefore, that under the third condition 
or reservation contained in the patent to the Wells and 
Mover placer claim, the right of the defendants in error 
to the deposit in question has been recognized and pro- 
tected: and, in passing bevond the boundaries of their 
claim and within their end lines extended, they have pro- 
ceeded under the sanction of their own grant and the 
reservations contained in the grant of their adversary. 
The third proviso of the patent reads as follows: “ That 
the premises hereby couveved may be entered by the pro- 
prietors of any vein or lode of quartz or other rock in 
place, bearing gold, silver, cinnabar, lead, tin, copper, or 
other valuable deposits, for the purpose of extracting or 
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removing the ore from such vein, lode or deposit, should 
the same or any part thereof be found to penetrate, inter- 
sect, pass through or dip into the mining ground or prem- 
ises hereby granted.” 

The phraseology used in framing this reservation is gen- 
eral, and it would seem to have been intended to cover 
any emergency that might arise, to make it necessary for 
the owner of something outside of and adjoining the 
premises to go within or beneath them. Under it, a placer 
claim “may be entered by the proprietors of any vein,” 
ete., and it would seem that such entry is not confined to 
a subterranean one, but may be such an one as the cir- 
cumstances of a particular case may require. It may be 
made if the lode or vein penetrates or dips into the placer, 
and also when it intersects the premises granted. In 
short, it seems to have been made a part of the patent, in 
contemplation of the contingency of probable attempts in 
the future by adventurous persons or companies to acquire 
large areas of valuable lode mining property under sec- 
tion 2333, in which contingency such an exception would 
be made necessary to protect, as well as recognize the 
rights of other proprietors. The exception that we are 
now considering is not confined to the proprietors of vein 
or lode claims, the veins or lodes in which might be found 
to penetrate or intersect the placer, and while the phrase- 
ology thus noticed may not be very material in this con- 
nection, yet it is so distinct and unmistakable that the 
decision of Judge McCrary in Sullivan vs. The Iron Silver 
Mining Company cannot be said to have any application 
to it. An adjoining proprietor of a placer claim, within 
which is a lode or vein properly patented, or the existence 
of which was known and acted upon before the patent, 
would have the same right under this exception to follow 
it intosome other placer as would the proprietor of a lode 
claim. 
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The ouster of which the plaintiff in error complained 
consisted entirely of the fact that the defendants in error, 
owners and in possession of the Crown Point and Pin- 
nacle veins or lodes, followed them underneath the Wells 
and Mover placer claim and were extracting and remov- 
ing ore therefrom, they having penetrated or dipped into 
the said placer from the Crown Point and Pinnacle lodes. 
The defendants in error were the owners and in possession 
of the oldest location, and therefore, at the time of the lo- 
cation and entry of the Wells and Mover placer they were 
the proprietors of the vein or lode mentioned and as such 
were invested with all rights and privileges incident to or 
appendant to such ownership. 

It is not hecessary, therefore, to consider the suggestion 
that defendants in error are not entitled to the lode 
underneath the Wells and Moyer placer, because possibly 
someone else might at some time be able to successfully 
assert the same right. It is sufficient for us to show that 
the plaintifl in error has not only shown no title in itself 
to the deposit in question, but it could not show title 
elsewhere, while we have proven every fact allaged 
the answer by the overwhelming burden of ose 
“In an action by the patentee of a placer to -recover 
possession of a vein or lode within its boundaries, an 
answer alleging that the vein or lode was known to the 
patentee to exist at the time of applying for the patent and 
was not included in his application, well pleads the facts 
which, under section 2355 of the Revised Statutes, pre- 
cludes him from having any right of possession of the 
vein or lode.” 

Sullivan vs. Iron Silver Mining Co.. 109 U.S 
Pye, 


We are not aware that the exception we are now con- 
sidering has ever been presented for construction to more 
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than one Court. In the case of the Pacifie Coast M.& M. 
Co. vs. Spargo, 8 Sawyer, 6145, an eutry had been made 
underneath the placer claim by the owners of a vein 
which had been located subsequent to the location of the 
placer. The vein so located was under the surface of the 
placer and on the land embraced within its boundaries 
which the defendants had reached by means of a tunnel 
extending underneath it from without its boundaries 
The Courts held that the defendants had no right under 
their fode location because since it post-dated the location 
of the placer, thev could not have been the proprictors of 
the vein at the time of the application for patent to the 
placer. “There can be no rights of the proprietor” said 
Judee Sawyer ,“to reserve, unless there is a proprictor who 
has rights to protect at the time the reservation is made 
when the patent issues; it covers evervthing embraced inthe 
land to which no prior right has attached, otherwise the 
patent would not have reserved the rights of the proprie- 
tor to the vein, it would have reserved the vein itself.” 
While this decision is subject to the eriticism that the 
other exceptions of the patent are ignored, vet for the 
purpose of this case it is sufficient to say that the objec- 
tion so successfully urged against the entry there, cannot 
be urged here, since the proprictorsilp of the defendants 
in error began at a date long anterior to the location of 
the patent. The Court further says that the language of 
the exception strictly construed, refers only to mines 
located outside the land which, by their dip or inclina- 
tion, penetrate or intersect the mine patented and not to 
mines discovered or located within it. Weare also within the 
purview of this doctrine, and hence we claim that we 
have the right as the proprietors of the Crown Point and 
Pinnacle lode to follow the same on its dip into the 
placer. 

We do not think it is necessary to refer to the various 
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errors Which have been discussed in detail, because that 
would necessarily require much repetition ; and therefore 
a useless labor that would weary the patience of the 
Court by the unnecessary extension of an argument 
whith has already occupied too much space. We desire 
to say generally, however, that all of the different  por- 
tions of the instruction of tlhe Court which have been 
excepted to, are hot only correct In the eX positions of the 
law which they contain, but are the necessary and logical 
result of the intention and ‘purpose of the statute and of 
the previous decisions of the Federal Courts, both of first 
and last resort, wherever these and kindred questions 
have been submitted for decision. The text of the 
Court’s charge wherever excepted to must be understood 
and read with its context. When it is read as a com- 
plete instruction, it will be found not only free from error, 
but to contain a statement of the facts and the law as 
applicable to them, as concise, simple and luminous as 
can be presented in any case where the questions are of 
so novel and complex a character; and while many of 
the requests of the plaintiff in error undoubtedly contain 
a true statement of the abstract) principles of law, vet 
wherever they are applicable to the ease at bar they will 
be found to have been given if not in the exact language, 
nevertheless in substance by Ilis Honor who tried the 
case in the Court below. Where that was not the case, 
we think that the principle decided in the case of the 
Argentine Co. v. The Terrible Co., 122 U. 8., 47S, is appli- 
cable. It is there said in answer to the objection that 
the Court refused to give a certain charge to the jury, 
“That the instruction as requested of the aefendant as a 
proposition of law is undoubtedly sound. Its refusal, 
however, did not prejudice the defendant, for the valid 
location as defined by the Court could only be found in 
favor of the plaintiff in case the vein discovered by the 


— 


locators of the Adelaide claim extended to the ground in 
dispute. If such were the fact, the principle involved in 
the instruction asked applied to that claim, and cut off 
the right asserted by the defendant.” So we say here, 
that if there be any request whatever which was refused 
and the substance of which was not given,such refusal 
could not have prejudiced the plaintiff in error, since the 
principle involved in the instruction asked cut off the 
right asserted by the defendants. We do not understand 
it to be wood practice In any event to vive to the jury a 
statement involving a principle of law in the abstract : 
but it should rather be in some way connected with the 
evidence and its materiality to the particular case thus 
shown. If we take the vast number of requests which 
were made on the oceasion of the trial below and which 
extend from folio 169 to folio 183) of the transcript, or 
about eieht pres of the record, we find but very few of 
them which refer to the testimony in the case or show 
their applieability to the tacts. [ence, Independent of 
any question of their soundness or unsoundness, the 
course taken with reference to them by the Court) below, 
was the only correct one. We have to ask, therefore, that 
the instruction given to the jury shall be considered as a 
whole, and when it is so read and understood it) will be, 
in our judgement, a Herculean task to show wherein it is 
unsound or wherein the plaintiff was injured in’ conse- 
quence of its giving. 

Since the first two exceptions of the patent clearly re- 
serve from its granting clauses the vein or lode of mineral 
ore then known to exist within the boundaries of the 
placer, and since the third invests the defendants in error 
with the proprietary right to enter and extract the ores 
from underneath the placer, so long as thev are taken 
from the lode or deposit in dispute, and since it has 
already been determined by this Honorable Court that 
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under the facts shown at the first trial, and which did not 
substantially differ from those which appeared at the 
second, that the plaintiff in error had no right under its 
patent to the lode or deposit in controversy, we submit 
that the judgment rendered at the last trial should be 
affirmed. It has been our endeavor to present the case 
in the light of every fact which must have pressed itself 
upon the consideration of the law-making power at the 
time of the passage of the statute, upon the consequences 
which a different construction from that sought for would 
entail, and upon every authority which up to this time 
can be found bearing upon the questions involved in the 
record. These are so few in. number, that with the ex-. 
ception of the decision heretofore rendered in this cause, 
the question may be said to be res integra; but the con- 
siderations which we have urged, while we think them 
sound and unanswerable, are far more imperfectly ex- 
pressed than we could wish for. There is one part of 
counsel's argument with which we agree, and that is as 
to the importance of the case and the effect which the 
decision of this Court will have not only upon the inter- 
ests involved, but upon the mining industries of the 
West in general. The resultsof the last decision have 
been healthy in the extreme. <A halt has been called in 
the effort to acquire enormous tracts of mineral domain 
under the guise of placers, and the conviction that veins 
so acquired will still be open to exploration and purchase 
by citizens of the United States, has destroyed the tempt- 
ation which hitherto lurked at the bottom of such unholy 
enterprises. The confirmation of that decision on this 
hearing will, we trust, forever put an end to such prac- 
tices and bind all persons to a rigid compliance with the 
requirements of the National laws and regulations, so 
that frauds upon the government will be fewer, and the 
rights of the public in general be protected. A desire to 
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bring about this condition of things as well as to protect 
defendant in error in the acquisition of their rights as we 
and they understand them, are our apologies for presum- 
ing so long upon the consideration of the Court. 


T. M. PATTERSON, 

C. 8S. THOMAS, 

Rh. S. MORRISON, 
Attorneys for Defendants in Error. 
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This suit was brought in ejectment by plaintiffs 
error May 7, 1884, to the Circuit court for the District of 
Colorado, November 17, 1884, trial was had and _ issues 
found against defendants in error. The cause was 
brought to this court by defendants in error for review of 
the errors assigned. The judgment was reversed, as ap- 
pears from the opinion, and judgment of this court re- 
ported in 116 U.S., 687. A second trial was had and 
issues found for defendants in error. Plaintiffs in error 
now bring the cause to this court for review on the errors 
assigned. <A brief statement from the pleadings will pre- 


sent the issues involved. 


tl 


The original complaint (Tr., 1) describes the land or 
property in controversy by metes and bounds: “ Consisting 
“of 193.43 acres of land, more or less.” The fourth para- 
vraph of the complatat describes the property in contro- 
“versy as: Said land and premises,” and avers that. the 
“defendants entered upon a portion of said mining land and 
“premises, to wit: the north-west portion of the said 
“above described premises, at and near the north and east 
“ine of said premises, and then and there took possession 
‘of that portion of said mining land and premises, and 
“wrongfully and unlawfully ousted,” etc. This is a 
description and the assertion of title and right of pos- 
session to the surface of the land” described in the 
complaint Hy metes and bounds, consisting of I} acres, 


etc. No veins or lodes are mentioned tno this complaint. 


After answer to this complaint, to wit: November 18, 
iSS4, the complaint was amended and enlarged. by the 
amendment certain portions of the surface or land were 
excepted out of the 193 acres, by metes and bounds, and 
the claim of the plamtiil was enlarged by the following 
averment, and the plaintiff company alleges that: «Ttis 
“the owner ® ®  * of all the leads, lodes, ledges and 
“valuable mineral deposits of every kind and character, 
rock, earth and metals 


“and all the mineral-bearing 


* therem found.” 

Defendants pleaded general denial, and among other 
special defenses, the following: “ That at the time of the 
“survey of the entry and patenting of the said Wells & 
“ Mover placer claim, a certain vein, lode or deposit of 
“quartz, or other rock in place, carrying carbonates of 
“lead and. silver bearing ore of great value, called the 
« Pinnacle Lode, and a certain lode, vein or deposit carry- 
eat value, were Known to exist 


“ing like minerals of gr 


we 


“within the boundaries and underneath the surface 6f 
* said placer claim survey, lot number 281; and that the 
* fact that such a vein, or veins, were claimed to exist, 
“and did exist, as aforesaid, within said premises, was 
‘ known to the patentees of said claims at all the times 
“ hereinbefore mentioned; and that in the application for 
‘a patent for said placer claim the said vein or veins so 
“ known to exist were not included, and were not in the 


* natent issued upon such application, but were expressly 


o 
¢ 


excluded therefrom. | 

«And further, in the said patent it was expressly and 
“in terms reserved that the premises in and by such pat- 
“ent, conveyed might, by the proprietor of any such vein 
“or lode of quartz, or other rock in place bearing mineral 
“or ore as aforesaid, be entered for the purpose of ex- 


“ tracting and removing the ore from said lode, vein or 


o 
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deposit, should the same, or any part thereof, be found 
“to penetrate, intersect, pass through, or dip into the 
. 9 
* premises by such patent granted. 
Upon these issues the second trial was had, evidence 
submitted, and jury charged in strict conformity with the 


opinion and direction of this court, expressed and given. 


Thus the real question is not whether the court below 
erred upon the second trial of this cause, either in the ad- 
mission or rejection of testimony, charging the jury, or 
refusing the motion for a new trial; but whether this 
court erred in its opinion and judgment of the law ex- 
pressed and given in this case when before this court on 
the former hearing. 

The first trial and the contention before this court on 
review thereof (see Fteynolds v. tron Silver Mining 
Co., 116 U. S., 687), involved the provisions of the law 


of Congress, under which the placer patent was issued to 


Wells & Mover. as well as the conditions recited in such 
placer patent. These pron isions and conditions were be- 


fore this court for judicial detinition and construction. 


We leave the argument of the exceptions taken on the 
trial to the able counsel for defendants in error who con- 
ducted the defense, and will consider only 

tr The effect to be given to the opinion of this court 
in Reynolds against the Tron Silver Mining Company, 
supra, Which was strictly adhered to by the trial court 
upon the second trial of this cause. 

2. Tfas plaintiff in error shown title in or to the lodes 


or velos in controversy 2 


The opinion of this court gave full construction to the 
law of Congress, and the placer patent under which ttle 
to the lodes or veins is sought to be established. A> case 
calling for the construction of this law and the conditions 
contained in the placer patent was fairly and fully before 
this court, and until this court reverses itself — that is, 
modifies or overrules its opinion in Reynolds against Tron 
Silver Mining Company, the opinion there expressed must 


constitute the law of this and all like cases. 


Before further reference to the former opinion of this 
court, we desire to call attention briefly to several sections 
of the law of Congress, defining, controlling and regulat- 
Ing mining properties. 

Placers, and veins or lodes are two distinct and sepa- 
rate properties, for which the government charges differ- 
ent prices. The subdivision, or rather partition of 
these two properties, is expressly made by the definitions 
and provisions contained in section 2329 of the Revised 


Statutes which provides: “ Claims usually called * placers,’ 
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“including all forms of deposit, excepting vers of guartz or 
“other rock in place, shall be subject to entry and patent 
‘under like circumstances and conditions, and upon simi- 


“lar proceedings, as are provided for vein or lode claims.” 


Thus the vein or lode constitutes no part of the placer, 
and cannot be included in or considered as a part thereof. 

While this section of the law provides for the entry 
and patent of placers by proceeding in the same manner 
required to obtain patent to “vein or lode claims,” there 
is no provision for a discovery and location of placers, so 
that they could be held by such discovery and location 
without patent, by spending a certain sum annually in the 
improvement and development thereof, the same as a 
vein or lode claim. 

In Moxin ve Wilkinson, 2 Mont., 424, helds “ A’ vein 
“or lode of * valuable deposits’ does not include a 
“placer mining claim. ‘This act was adopted as a sub- 
‘stitute for the statute which prescribed the manner of lo- 
“cating and pre-empting quartz lodes or vein * * * 
“In legislating upon this matter, Congress has, recognized 
“the distinction between lodes or viens of quartZ and placer 
“claims. The possessor of the former could procure the 
«title of the United States a number of years before it was 
“legal to grant a patent for the latter. The act was 
“amended by providing that ‘claims usually called 
«+ placers, including all forms of deposits excepting veins 
“or quartz, or other rock in place, shall be subject to entry. 
«Revised Statutes U.S., section 2 329.)” 

While the proceedings to enter and obtain patent for 
placers and lodes are the same, the entry of the former 
cannot embrace the latter, because such inclusion is ex- 
pressly prohibited by section 2329 by the words: “except- 


“ing veins of quartz or other rock in place.” 


6 


This exclusion does not depend upon the fact as to 
whether the vein or lode has been discovered or located 
by one other than the applicant for a placer patent. This 
division of properties operates exclusively between the 
United States, as the grantor of placer patents, and the 
grantee therein named. The exclusicn is not limited to 
a vein or lode clam, so called, but the exception excludes 
all veins of quartz or other rock in place. 

Section 2333 provides: “ Where the same person, 
“association or Corporation is in) possession of a placer 
‘“ claim, and also a vein or lode (not vein or lode c/larin) 
‘“ineluded within the boundaries thereof, application 
“shall be made for a patent for the placer claim with 
“the statement that it includes such vein or lode (not 
“vein or lode clam), and in’ such case a patent shall 
‘issue for the placer claim, subject to the provisions 
“of this chapter, including such vein or lode (not vein or 
“lode clain), upon the payment of $5.00 per acre for 
* such vein or lode ¢c/amm (because by such inclusion 
“ait becomes a vein or lode + c/aim*), and twenty-tive feet 
‘of surface ‘on each side thereof. The remainder of 
“the placer claim, or any placer claim, not embracing 
“any vein or lode claim, shall be paid for at the rate of 
“« $2.50 per acre, together with all costs of proceedings; 
«and where a vein or lode (not vein or lode ¢/azm), such 
* as is described in section 2320, is known to exist within 
* the boundaries of a placer claim, an application for a 
+ patent for such placer claim, which does not include an 
“ application for the vein or lode claim, shall be construed 
‘as a conclusive declaration that the claimant of the 
«placer claim has no right of possession of the vein or 
“lode claim: but where the existence of a vein or lode 


“ina placer claim is not known, a patent for the placer 


7 
* claim shall convey all valuable mineral and other de- 
“ posits within the boundaries thereof.” 

The words “vein or lode c/a/m” are used in this sec- 
tion with reference to a vein or Jode after it shall have 
been included in an application for a patent; before being 
so included it is designated in this section simply as a vein 
or lode. 

Section 2329, must be taken and construed in connec- 
tion with seclion 2333, because section 2329 separates a 
vein or lode from a placer, and creates out of placers and 
a vein or lode—that is, “ veins of quartz or other rock in 
* place.” two distinct and independent classes of property ; 
and section 2333 provides the manner in which title to 
these two classes of property, one underlying the other, 
may be obtained. 


If the placer patentee disregards the mode pointed out 
In section “333 (provided he has Knowledge of the exist- 
ence of a vein or lode}, he may take ttle to his placer 
under the patent, but by virtue of the restrictions, condi- 
tions and reservations contained in this section and re- 
cited in the patent, he estops himself forever thereafter 
from claiming any title to or possession of veins or lodes 
underlying the placer. | 

Under section 2333 a person * in possession of a placer 
claim” is considered in possession of “a vein or lode in- 
cluded within the boundaries ~ of the placer, provided in 
his application «for a patent for a placer clain’™ he shall 
make “the statement that it includes such veih or lode,” 
that is. if he knew of the existence of the vein: or lode at 
the time. Having such knowledge, if he omits the state- 
ment of the vein or lode from his application fbr a placer 
patent, the vein or lode is eliminated ; from the 


_ 
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entry of the placer and from the — patent, and 
the possession is limited to that of the placer: if he 
includes the vein or lode in his appheation for:a placer 
patent immediately becomes a vein or lode claim, and 
ihe patent shall include both the p! icer and such vein or 
lode claim. The vein or lode takes with it in such case 
twenty-five feet of surface on cach side thereof, as an inet- 
dent of the vein or lode, for which the applicant is re- 
quired to pay at the rate of five dollars per acre; the 
balance of the surface within the boundaries mentioned in 
the application constitutes the placer, for which he is re- 
quired to pay $2.50 per acre. Thus in the diviston of 
these two properties, that is, the separation of the vein or 
lode from the placer, * 25 feet of surface on each side” of 
such vein or lode is retained as an incident thereto: so 
if the applicant for a placer patent, knows of the existence 
of a vein or Jode, and includes it in his application for the 
placer patent, he secures both that is, he takes title to 
the vein or lode, and twenty-five feet of surface on each 
side, which constitutes that) property, and the remainder 
of the surface within the boundaries of the placer apphed 
for, constitutes the placer property and) passes as such. 
Thereafter such properties could be sold, transferred, held, 
developed and worked separately. The veins or lodes 
might be transferred by proper deed of conveyance, by 
the placer patentee, he still retaining full and complete 
title to the placer. 

In these expressions and detinitions of these two prop- 
erties, not only the veins or lodes are carved out of the 
placer, but twenty-five feet on each side of the vein or 
lode is excluded trom the placer surface, and passes with 
the vein or lode at a ditterent consideration. So that 


the placer patentee, having knowledge of the existence 
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of a vein or lode and making no claim therefor in his 
application for a placer patent, takes no ttle to such vein 
or lode or to the twenty-five feet on each side thereof; 
that is, the twenty-five feet on each side ts as clearly ex- 
cluded from the placer as the vein or lode. This omission 
is the applicant's own act. [tis a complete surrender of 
his opportunity to assert the possession and to take title 
to the vein or lode and the twenty-tive feet on each side; 
and this omission, this surrender, leaves in the United 
States not only the title to the vein or lode, but also 


tw enty-five feet of surface on cach side thereof. 

Counsel contends that inasmuch as section 2333 re- 
fers to section 2320, only such a vein or lode claim as is 
described in) 2320, and not the vein or lode or © veins of 
“quartz or other rock in place,” described in 2329, can 
be excluded. 

It is clear that the reference in section 2333 to 2320 
was for the express purpose of limiting the applicant for 
a placer patent in taking a vein or lode claim to the 
measurements of such vein or lode claim fixed by section 
2320. Section 2320 covers two distinct and independ- 
ent subjects: (1) a vein or lode of quartz theretofore 
located; (2) veins or lodes of quartz not then located or 
claimed, but which might thereafter be discovered or lo- 
cated and thus become mining claims. 

As to the latter class, Congress, in and by this section, 
simply fixes the lineal measurement of the side and end 
lines constituting the boundaries of the claim when the 
vein or lode should be discovered and located. And so 
Congress, in this section, provides “a mining claim located 
“after the roth day of May, 1872, whether located by one 
‘or more persons, may equal, but shall not exceed, 1,500 


“feet in length along the vein or lode. * * * No 


IQ 


«claim shall extend more than 300 feet on each side of 


«the middle of the vein at the surface, nor shall any claim 
“be limited by any mining regulation to less than 25 feet 
“on each side of the middle of the vein at the surface,” 
etc. 

Does section 23332; standing alone, or taken in connec- 
vith 2329 or section 2320, exclude from the placer patent 
only avein or lode clafjm: that is, a vein or lode ciaim 
claimed by some person other than the placer patentee, 
before the latter entered or applied for the placer patent? 
If this is the true construction of this section, if the res- 
ervations, exceptions and conditions therein contained are 
to receive this narrow construction, then this section, so 
far as it relates to veins or lodes, was a useless piece of 
legislation, because a prior locator of the vein or lode 
would be protected against a subsequent entry and appli- 
cation for placer patent without it, No prior rights to the 
vein or lode could be affected by any statement inserted in 
the application for a placer patent. 

It is expressly provided in’ section 2332, to wit: 
Where such person or association they and their grant- 
ors have, held and worked their claims for a period 
equal to the time prescribed by the statute of limitations 
for mining claims of the state or territory where the 
same may be situated, evidence of such possession and 
working of the claims for such period shall be sufiicient 
to establish a right to a patent thereto, under this chap- 
ter, 2 the abscuce of any adverse claim.” 

Thus a pr ior claim, or any adverse claimant to the placer 
claimant or patentee, is expressly protected by this section 
of the statute; but such protection was not needed. All 
prior rights arising under the operation of law are pro- 


tected by the courts without affirmative legislation. 


If 


The words * vein or lode ~ and “ vein or lode claim ” 
as used in this section in their several connections, make 
the construction we maintain more clear. If a vein or 
“lode included within the boundaries “ in a placer claim 
is included in the application for a placer, it then, and not 
until then, becomes. as to such applicant or claimant a 
“vein or lode clavm™; the instant he makes his applica- 
tion and omits from it a statement of the vein or lode, it 
ceases to be a “vein or lode claim” by virtue of the 
“conclusive declaration that the claimant of the placer 
“claim has no right of possession of the vein or lode 
“ claim.” 

In his application he must also show such a_ vein 
or lode claim as is described in section 2320, to wit: 
a vein or lode claim described and tixed by the measure- 
ments the number of feet prescribed in this section. 

The purpose of these conditions, reservations and limi- 
tations was to prevent a placer claimant from obtaining 
title under an application limited to the placer alone, and 
by virtue of a placer patent issued upon such application, 
to take title to indefinite quantities of rich and valuable 
veins or lodes underlying the same, and at the rate of 
$2.50 per acre. It was equally the purpose of Congress 


to prevent a single placer patentee from obtaining, by 


virtue of a placer patent, title to veins or lodes exceeding 


in length and width the measurements tixed by section 
2320. 

The provisions of law providing and defining the mode 
of acquiring title to placer claims and to veins or lodes 
underlying the same must be taken and construed to- 
gether. 

In /laydenfelt v. Dancy Gold Company, 93 U.S., 638, 
held: «It is true that there are words of present grant in 


this law, but in construing it we are not to look at any 
“single phrase in it, but to its whole scope, in order to 
‘arrive at the intention of the makers of it. * [tus better 
“always, says judge Suyeswoop, ‘to adhere to a plain, 
“ common-sense interpretation of the words of a statute 
“than to apply to them = refined and technical rules of 
“ crammatical construction.” Gyger’s Estate, 65 Pa. St., 


312. If a literal interpretation of any part of it would 


a 


- operate unjustly, or lead to absurd results. or be contrary 
} ; 


“to the evident meaning of the Act taken as a whole, it 


¢ 


- should be rejected. There isno better way of discovering 


its true meaning, when expressions in it are rendered am- 


‘¢biguous by their connection with other clauses, than by 


co 
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considering the necessity for it and the causes which in- 


. 


‘duced its enactment. With these rules as our guide it 


‘is not difficult, we think, to give a true construction to 


a 
r 


the law under consideration.” 

Under this rule, for the interpretation and construction 
of statutes, the provisions before us, taken and considered 
together, are of simple construction. It could not have 
been the purpose of Congress to have excluded, as it did 
in section 23-9, all « VeIns of quartz or other rock in 
place ~ from placers, and then) by section 2333, limit the 
conditions, exceptions and reservations to such lodes or 
veins as had become claims. -that is. had been discovered 
and located before the placer claimant made his applica- 
tion. [It could not have been the purpose of Congress to 
limit every location of a vein or lode by section 2320 to 
not exceeding 300 feet on each side of the middle of 
the vem at the surface, and not exceeding 1.500 feet 
in length of surface measurement, and then to expressly 
adopt this measurement of the “ vein or lode” in sec- 


tion 2333 by an express reference to section 2320, 
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and yet permit a placer patentee to take all known 
veins or lodes underlying 193 acres and more of placer 
lands, without limitation as to quantity. We submit 
that all reservations made in a deed are for the bene- 
fit of the grantor, which in this case is the United 
States. Section 2329 is one of definition; section 2333 
is one providing the mode and manner of acquiring title 
to the placers and to include in such title a vein or lode; 
and if this mode and manner are not followed then the 
vein or lode excepted out of the placer by section 2329 
remains in the United States. Thus, to accomplish this 
purpose, the exceptions, reservations and conditions are 
found in 2333 and recited in the placer patent. Section 
20 is one of mere description, providing the linear 
measurement, the metes and bounds of veins or lodes 
when they come to be carved up into claims by discover- 
ers and locators, whether consisting of one or more per- 
sons. 

The object of section 2333 was to except a lode or 
vein out of the placer patent, and thus to still leave it in 
the United States, a part of the public domain, subject 
to disposition by the United States. This construction 
was clearly entertained and expressed by the Supreme 
court of the United States in the review of the former 
trial of this case ( Wevnelds v. Jron Silver Mining Co., 
16, U. S657). At page 692, this court, in the con- 
sideration of these questions, and the construction to be 
given to these sections of the law, held: “ There is not 
“in the record any pretense or claim of title in plaintiffs 
“except that growing out of the placer patent to Wells and 
« Mover. If that gave no utle to the vein in controversy, 
“plaintiffs had none. There is no assertion by them of 


‘‘ prior possession, discovery or claim to that vein, nor of 


4 


+ any other right to it than that it is found beneath the 
« surface of this placer patent.” 

At page 693 the court says “the evidence tends to 
“prove that the lode in controversy was known to 
“* Wells and Moyer, grantees of the United States, at 
“the time they made application for the placer patent 
‘under which, plaintiff claims utle, also that Stevens, 
“a grantee of Wells and Moyer, and grantor of plain- 
* tiff, knew of the existence of the lode at the time 
“the application was made for the patent, and pro- 
* cured the application to be made, with the intention to 
“ acquire title to the lode now in dispute. Yet, while the 
“lode is pot mentioned in the patent, the court held that 
“for the purpose of this suit the title to it was conferred 
“by that instrument. [It appears to us that such a propo- 
“ sition is opposed to the policy of the acts of Congress in 
“the ditferent rules which it applies to granting utles 
“to placer mines and to vein, lode, and fissure mines; to 
“the express language of the statute: and to the reser- 
“vations in the patent itself.” 

The court then refers to the act of Congress of May 
10, 1872, and especially section 2329, and at page 694, 
held: « Placer claims, beginning with section 2329, are 
«“ declared to include all other forms of mineral deposits, 
“except veins of quartz or other reck in place, and may 
“ be entered on similar proceedings as those provided for 
“ vein or lode claims.” 

The court then quotes section 2333, and considers this 
section in connection with 2329, as we have heretofore 
contended was essential to obtain the intended meaning 
of the words “vein or lode,” and the effect of the excep- 
tion of the same out of a placer patent. The court did not 


consider 2320 as necessary to aid in the construction of 


section 2333, and therefore make no reference to it. 
Section 232© can throw no light upon, nor aid in the least 
degree in the construction of the plain and unambiguous 
language contained in section 2333. Section 2333, by 
reference to section 2320, only borrows from the latter 
section, as we have shown the limit to the measurement of 


veins or lodes as to length and width. 


This court then defines, in its opinion, the difference 
between a placer and a vein or lode, and say, (page 695): 
“Tt is very clear that Congress considered that the vein 
“of mineral bearing quartz was more valuable than the 
“surface or placer deposit, and it accordingly, when a 
“patent was asked, fixed the price of the former at $5.00 
“and of the latter at $2.50 per acre, as represented by the 
“superficial area of the survey. It also for the same 
“reason limited the quantity of the former, which any 
“single claimant could obtain from the government in 
“some cases, to less than half of what he could obtain of 
“thelatter. * * * There was no difficulty in the case 
‘of a patent for a lode or vein, for this necessarily must 
“include both the surface by which it was measured, 
«and the vein beneath it. But in the case of a placer mine 
“whose deposits were superticial, their might be under it 
«a vein of far more value than the twenty acres of surface 
“mineral. A man, cognizant of the existence of such a 
“vein, who could, if he established his right to it as a lode, 
“secure only a limited part of it, if he could cover it with 
“a placer claim would thereby increase the quantity of 
“this vein over what he could get by making a lode 
“claim in double the amount, and in some cases regu- 
“lated by the state or local mining laws he might quad- 
“ruple it. Congress a!so had to deal with the possibility 


“that a vein might be discovered under the surface of a 
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“olacer claim after the claimant had received his patent. 
“What Congress did and intended to do in the presence 
“of these sugvestions, is, we think very plain. It made 
“ provision for three distinct classes of cases: 

“(1.) When the applicant for a placer patent ts at the 
“time in possession of a vein or lode included within the 
“boundaries of his placer claim, he shall state that fact, 
“and on payment of the sum required for a vein clatm, 
“and twenty-five feet on each side of it, at $5 per acre, 
“and $2.50 for the remainder of the placer claim, his 
- patent shall cover both. 

“(2.) It enacte! that where no such vein or lode is 
“known to exist at the time the patent is applied for, the 
“patent fora placer claim shall carry all valuable mineral 
“and other deposits which may be found within the 
“ houndaries thereof. 

*(3.) But in case where the applicant for the placer 
‘patent 1s not in possession of such lode or vein within the 
« boundaries of his claim, but such a vein ¢s fvozen to evrst, 
“and itis not referred to or mentioned in the claim or pat- 
“ent, then the application shall be construed as a conclusive 
“declaration that the claimant of the placer mine has no 
“rioht to the possession of the vern or lode claim. 

“Tt is this latter class of cases to which the one before 


‘us belongs.” 


[In the definition of the third class, which embraces the 
case in argument, the court expressly holds that if the 
vein or lode “is known to exist,” and is not stated in the 
application for a placer patent, then such knowledge of 
the existence of the vein, and such omission, constitute 
the “conclusive declaration that the claimant of the placer 
* mine has no right to the possession of the vein or lode 


“« claim.” 
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The fact that such vein or lode was claimed or was not 
claimed is not involved: no such distinction 1s recognized. 
Therefore, of a patent the court say (p. 647): “ The 
“ patent itself declares that it is subject to the following 
“ conditions: First, that it is restricted to any lodes, veins, 
“or other mineral-bearing quartz which are hot claimed 
«“ or known to exist at the date of the patent; second, that 
« should any such vein or lode be claimed or known to exist 
“within the described premises at the date of the patent 
“the same is expressly excluded from it.” , 

Counsel for plaintiff in error disagrees with this court 
as to its construction of these provisions of law and con- 
ditions recited in the patent, and this disagreement con- 
stitutes the only real ground urged for reversal. 

The court in its opinion holds that the reservations and 
conditions contained in the placer patent may be consid- 
ered as atlecting two distinct classes of veins or lodes, de- 
pending upon the following conditions: (1) The class 
that had been discovered and located, and had thereby 
become a “vein or lode claim ” before the entry of the 
placer, although such prior discevery and location could 
not be affected or defeated by a subsequent entry and 
issue Of a placer patent. The reservation of this class in 
express words prevents any controversy between such 
prior lode claimant and subsequent placer claimant. 

The second class embraces all lodes or veins known to 
the placer claimant and omitted by him from his applica- 
tion that have not been claimed by other persons; and the 
title to such veins or lodes so known and omitted still re- 
main wholly in the United States. As‘to this second 
class the court say (page 697): “ We are of opinion that 
“congress meant that lodes and veins known to exist 


“ when the patent was asked for should be excluded from 


Is 


“the grant as much as if they were described in clear 


“terms. Itwas not intended to remit the question of their 
“title to be raised hy Some one who had or might get al 
“better tithe, but to assert that no title passed by the patent 
“in such case from the United States. It remains in the 
“United States at the time of the issuing of the patent, and 
“in such case it does not pass to the patentee. fle takes 
“his surface land and his placer mine and such lodes or 
“veins of mineral matter within it as were unknown, but 
“to such as were known to exist he gets by that patent 
“no right whatever. The tithe remaining in jus grantor, 
“the United States, to this vein, the existence of which 


“Savas known. Je Fas no such terest in wteoas authorizes 


sand mining of thal ven. 


This definition of tithe finding the veins or lodes in the 
United States, defeats plaintiff's claim and constitutes a 
complete defense for defendants to this action.: Without 
a paramount title plaintiff cannot recover. No. other 
construction or effect can be given to these provisions of 


the law. or to the conditions recited in the patent. 


UPON WHOM IS TH BURDEN OF PROOF TO ESTABLISH, 
IN THE FIRST INSTANCE, TITLE TO THE VEINS OR LODES 


IN CONTROVERSY? 


We have recited so much from the pleadings to show 
that no vein or lode clatim—-we mean a vein or lode claim 
as detined and described in section 2,32 is described, or 
title thereto asserted in the complaint or the amendment 


hereto. The general denial pleaded in the answer put in 


19 


issue the title of plaintiff—imposed upon plaintiff the bur- 
den of proof to show a paramount title in and to the veins 
or lodes. None of the special defenses pleaded, or the 
replication of plaintiff thereto could affect or detract from 
the general denial, or change the burden of proof from 


plaintitl to defendants. 


Plaintiff further charged in its complaint that defend- 
ants were in possession. The rule is well established that 
« Possession fry se evidences * * * present occupa- 
“tion by right: for the law will not presume a wrong; 
oe * * for the law will never construe a possession 
“ tortious unless from necessity. On the other hand, it will 
“consider every possession lawful, the commencement 
«+ and continuance of which is not proved to be wrongful. 
“ And this upon the plain principle that every man. shall 

be presumed to act in obedience to his duty unless the 
“ contrary appears.” 


Ricard v. Willrams, 7 Wheaton, 105. 


In Reynolds v. ron Silver Mining Co., supra this 
court, in approving this rule, sav: “If there is any ex- 
“ ception to the ru’e that in an action to recover posses- 
« sion of land the plaintiff must recover on the strength 


«“ of his own title, and that the defendant in possession can 


o 


‘lawfully say, until you show sewe title, vou have no 


‘‘ right to disturb me, it has not been pointed out to us.” 


Upon an examination of the record in that case, which 
is the same as In this, except additional evidence admitted 
by the court below upon the second trial, under the di- 
rection expressed in the opinion of this court reversing 
the judgment of the first trial, this court found that de- 
fendants were in possession, and of this possession say: 


«It would seem that such possession as this ought to be 
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“sufficient to enable them to put the plaintiff upon proof 
“© of its tithe.” 

The legal effect of this possession the presumption 
arising: from possession alone, aided by the general denial, 
placed the burden upon the plaintiff to establish by proof 

a preponderance of evidence, a paramount title to the 
property in controversy, before calling upon defendants to 


maintain by evidence their special defenses. 


In Prtkin vy. Daw, 13 Mlinois, p. 253, held: “ A plaintitl 
‘in ejectment must prove on the trial that he had title to 
“the premises in dispute on the day named in the declara- 


“tion. 
Wood v. Morton, t1 [linots, 5.47. 


In /lardy v. Fohnston, 1 Wallace, 374, in defining the 
rule fixing the burden of the plaintitfin ejectment, the 
court held: «© The complaint must allege the possession or 
* seizin of the premises, or of some estate therein by the 
* plaintiff, on some day to be stated, the subsequent entry 
‘of the defendant thereon, and his withholding the same 
“from the plaintiff. A’ denial of its allegations puts in 
‘issue the title of the plaintiff, at the date alleged, or at 
“least his title at the commencement of the action.” 

A denial of the title of the plaintitf puts his title alone 
in issue, and the burden is upon the plaintitfto establish a 
paramount title. The defendant may defeat the claim of 
the plaintiff by proving ttle in himself or in any person 
other than the plainuff; but defendant is not required to 
defend against the title of the plaintiff until such title is 
established. The original complaint limits its averment 
of title in plainuthto the placer land. Title to the veins 
or lodes in controversy was not asserted in the original 


complaint. The averment that plaintiff is the owner of the 


are, ma 
fing: PRR PAR. n020 


21 


placer is sufficient as to the placer, because the grant of the 
placer is made without condition. But not so as to the vein, 
lode or rock in place. We repeat that the law authorizing 
the issue of this placer patent expressly provides that if 
the claimant of the placer, at the time of making the ap- 
plication for the patent, knew of the existence of the vein 
or lode, and did not include in such application for the 
patent for the placer, an applicction for the vein or lode, 
such omission “ shall be construed as a conclusive declara- 
“tion that the claimant of the placer claim has no right 
“of possession of the vein or lode claim; but where the 
‘existence of the vein or lode in the placer claim is not 
“known, a patent for the placer claim shall convey all val- 
‘“uable mineral and other deposits within the boundaries 
‘“ thereof.” 

In) Reynolds’ ve Tron Silver Mining Co... supra, 
this court held: “ There is not in the record any pre- 
“tense of claim of title in plaintiffs except that growing out 
“of the placer patent to Wells and Mover. If that gave 
“no title to the vein in controversy, plaintiffs had none. 
«There is no assertion by them of prior possession, dis- 
“covery or claim to that vein, nor of any other right to it, 
“than that it is found beneath the surface of this placer 


“6 patent.” 


The pleadings then before the court have not been 
changed. The new trial was had under the direction of 
this court. under the same pleadings then considered, and 
the view then expressed by this court is directly applica- 
ble and equally applies to the present condition of the 
pleadings and evidence now before the court. Defend- 
ants do not institue this suit attacking the title of plaintiff 
to the placer, but plaintiff seeks through this title to 
the placer, vested in it by virtue of the placer patent alone, 


tl 
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to absorb the vein or lode without complying vith and in 


direct violation of the law of Congress. So the question 
at this point in argument arises: What presumption will 
the court indulge in favor of the plaintitl, and upon whom 
is the burden of proof to show that either the application 
for the placer patent did include an application for the 
vein or lode, or that plaintiff had no knowledge of the 
existence thereof? That is, is the placer patent saflicient 
in itself to raise a presumption of title in plaintiff to the 
vein or lode notwithstanding the foregoing provisions of 
the law of Congress and the exceptions, reservations and 


conditions contained in the patent itself? 


Under this law of Congress, and the construction given 
thereto by this court, as we have shown, and under the 
complaint and amendment thereto, put in issue by the 
general denial, and thus imposing upon plaintiff the bur- 
den to show paramount title as held by this court, plaint- 
itt rested after offering in evidence the following proof 
of title: First, the placer patent, which contained among 
others the following * conditions and stipulations”: 

“ Now know ve, that the United States of America, in 
« consideration of the premises, and in conformity with 
«said Revised Statutes of the United States, have given 
«and granted, and by these presents do give and grant, 
“unto the said Thomas S. Wells and William Mover, 
‘and to their heirs and assigns the said placer mining 
- premises above described as lot No. 251, embracing a 


“ portion of the unsurveved public domain; to have and 


ta 
* 


to hold said mining premises, together with all the 


a 
~ 


rights and privileges, immunities and appurtenances of 


= 
ta 


whatsoever nature svevey thereunto belonging, unto the 


. 
° 


said Thomas S. Wells and William Mover, and to their 
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“heirs and assigns forever; subject, nevertheless, to the 
“ following conditions and stipulations: 

“ First. That the grant hereby made is restricted in 
‘“ its exterior limitsto the boundaries of the said lot No. 281, 
‘as hereinbefore described, and to any veins or lodes of 
“ quartz or Other rock in place bearing gold, silver, cin- 
“nabar, lead, tin, copper, or other valuable deposits, 


“which mav hereafter be discovered within said hmits, 


ro 
ta 


and which are not claimed or known to exist at the date 
“ hereof, 

« Second. ‘That should any vein or lode of quartz, or 
“other rock in place bearing gold, silver, cinnabar, lead, 
“tin, copper or other valuable deposits be c/aimed or 


“ dyozen to exist within the above described premises at 


the date hereof, the same is expressly exce pled and ¢x.- 
“ cluded from these presents, 


“ Third. That the premises hereby conveyed may be 
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entered by the proprietors of any vein or lode of quartz, 


“or other rock in place bearing gold, silver, cinnabar, 


eo 
o 


lead, tin, copper or other valuable deposits, for the pur- 


~ 
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pose of extracting and removing the ore fiom such vein, 


eo 
a 


lode or deposit, should the same, or any part thereof, 


o 
° 


be found to penetrate, intersect, pass through or dip 


o 
ta 


into the mining ground or premises hereby granted.” 


The patent so oflered containing these conditions was 
followed by the testimony of certain witnesses, tending to 
identify the placer premises described in the placer patent, 
and to show plaintiff or their grantors in possession 
thereof. Proof of possession in the plaintiff was sfrzct/y 
limtted to the placer. Thereupon plaintiff rested. We 
contend that the error of the trial court, if any, was 


against defendants in error in requiring or permitting the 


case to proceed when the plaintuF rested, for the reason 
that it had wholly failed to establish tite to the ven, lode 
or rock in place claimed and asserted in its amendment to 
the complaint. I:venif a vein or lode had been sutficiently 
described in the amendment or proof, the provision of the 
law and exceptions, conditions and stipulations recited in 
the placer patent are simple, plain and unambiguous. 
They require no construction, but simple enforcement. If 
an applicant for a placer patent knew of and included the 
vein or lode in his application for a patent, then such 
application and patent together would constitute his ttle 
to the vein or lode. Tf he had knowledge of, and did not 
include the vein or lode in such application, then the 
placer patent would net pass the title thereto. If he had 


no knowledge the title would pass. 


In Bozeman’s Devisees ve Waltham et al., 2)» MelLain, 
392, held: “The words + exception” and * reservation ’ 
“are used synonymously in grants and have the same 
“effect. The etlect of the deed does not depend upon 
“the use of the one or the other of these terms, Aut on 
“ the facts which they represent.” 

Release of the title to the vein or lode from = the 
exception or reservation contained in) the law and 
recited in the placer patent, depends upon the facts: 
First, did the applheant for the placer patent know of 
the vein or lode: If so, did he include the same in 
his application? Second, or, was he without kKnowl- 
edge as to ‘the existence of the vein or loder  With- 
out the existence and proof of one of these facts the title 
to the vein or lode is expressly reserved in the United 
States, excepted out of the grant, and the placer patentee 
is estopped from asserting either title or possession therein 


or thereto. The release of an exception or reserva- 
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tion depending upon a condition will not be presumed. 
The fact which constitutes a release from an exception or 
reservation to bring the title of the thing excepted or re- 
served out of the general granting clause back -within 
such granting clause, must be averred and proved! by the 
party seeking thus to enlarge the grant or to escape exclu- 
sion by the otherwise essential effect and operation of 


such exception and reservation. : 


In Greenleaf’s Lessees v. Birth, 6 Peters, 310, it was 
held that in order to ascertain what is granted: “ We 
“must first ascertain what is included in the exception, for 
“whatever is within the exception is excluded from the 
“ grant.” 

In the case at bar, if the exception was without 
condition, the title to the vein or lode would be wholly ex- 
cluded from the grant. but the exception depends upon 
a condition, and the condition involves the knowledge and 
use of that knowledge, or the total want of knowledge, 
on the part of the applicant for the placer patent, which 
constitute facts that must be averred and proyen by the 
plaintiff. 

A provision of the statute declaring what act of a 
party shall be sufficient to release the effect of an ex- 
ception or reservation is not proof that the act was per- 
formed. 

In Walker v. Whitehead, 16 Wallace, 317, held: “ The 
«Jaws which exist at the time and place of the making 
‘of a contract, and where it is to be performed, enter 
‘¢ into and form a part of it. This embraces alike those 
‘which affect its validity, construction, discharge and 
« enforcement.” 


The law under which this application for a_ placer 
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patent was made enters into the patent and becomes 
a part of it with the same force and effect as if 
there recited. So the estoppel contained in the law, 
to wit: “An application for a patent for such_ placer 
“claim which does not include an application for a vein or 
“ lode claim shall be construed as a conclusive declaration 
“that the claimant of the placer claim has no right of. 
“ possession of the vein or lode claim,” enters into and 
constitutes a part of the placer patent upon) which 
plaintiff relies for tithe. Thus, an application for a placer 
patent containing no application for a vein or lode, ts made 
by the express language recited, a conclusive declaration 
of the applicant that he does not claim and will not assert 
title to or possession of the vein or lode by virtue of such 
placer patent. 

The legal effect of these conditions and reservations 
must be avoided by averments and proof so as to bring the 
vein or lode within the granting clause of the patent, 
pursuant to the provisions of the law we have considered, 
before defendants are called upon to attack by evidence 
either the title of plaintiff or to establish a paramount 
title in themselves or others. 

In Walls v. Lindsey, 7 Wheaton, 161, it was held: 
“Tt has been long and well established as a rule of law 
“and equity that a party must recover on the strength of 
“his own title and not on the weakness of his adversary’s 
“title.” 

Under the law we are considering, placers and veins or 
lodes become two distinct and separate properties. The 
title to the one, therefore, cannot in and of itself include 
title to the other. The placer patent is limited to the 
placer unless one of the facts essential to release the ex- 


cluding clause and to bring the vein or lode within the 


ee 
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general granting clause is averred and proven by evi- 
dence de hors the patent. The vein or lode claim from its 
very nature excludes from it, as a specific class of mining 
property, a placer. 


VMoxon ve Wr/son, 2 Montana, supra. 


Counsel for plaintiff in error, by his mode of pleading. 
concedes this separation of properties that veins or lodes 
constitute a property separate and distinct from  placers, 
that a placer does not carry with it veins, lodes or rock in 
place, and therefore a title to a placer is not in and of 
itself a title to a lode or vein. In the original complaint 
a property consisting of a vein or lode is neither described 
or claimed. Veins or lodes underlying the placer as a 
separate and distinct property, but without further descrip- 
tion, are claimed for the tirst time inthe amendment. The 
hearing was had upon the original complaint and amend- 
ment thereto. When plaintiff rested it had established its 
titleto a placer by the introduction of the placer patent, but 
wholly failed to prove title to the vein or lode by failing 
to show the application for the placer patent included an 
application for the vein or lode, or that no knowledge 
thereof existed at the date of such application, and such 
proof would have been inadmissible without averment 
thereof in the amendment to the complaint, at least with- 
out describing such a vein or lode as to metes, bounds 
and measurements defined and mentioned in section 2320. 
So this court held, in APevaeld’s ve Tron Silver Mining 
Cov. supra; “We are of opinion that Congress meant 
“that lodes and veins known to exist when the pat- 
‘ent was asked for should be excluded from the grant 
‘+ as much as if they were described in clear terms. It 
* was not intended to remit the question of their title to 


‘be raised by some one who had or might get a better 
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‘title, but to assert that no title passed by the patent in 


such case from the United States. It remains in the 


_ 
* 


United States at the time of the issuing of the patent, 


te 
“and in such case it does not pass to the patentee, >  % 
oF The title rem “ning in his grantor, the United 


“ States, to this vein the existence of which was known, 
“he has no such interest in it as authorizes him to dis- 
“turb any one in the peaceable possession and mining of 
“that vem.” 

No other construction can be viven to the conditions 


recited in the patent. 


TI. 


We have shown that (he first clam toa vein or lode un- 
derlying the placer appears in the amendment to the origt- 
nal complarnt. The claim is general without any descrip- 
tion whatever of a vein or Jode claim.  Hlad plaintiff. in 
its amendment averred that the applicant for the placer 
patent had no knowledge at the date of such application 
of the existence of any veins or lodes underlying the pla- 
cer, and that therefore, it, the plaintiff, claimed title in and 
to all veins or lodes underlying the surface of such placer, 
this question would notarise. Tf the provisions of the law 
we have considered were not recited in the placer patent 
inthe form of reservations and stipulations, the placer 
patent might be sutlicient to establish Prama facie title to 
veins or lodes. But the provisions of the law are found 
in the form of reservations and stipulations in the patent 
itself, and these reservations and stipulations proceed upon 
the conditions of law under which the placer claimant 
may or may not take title to the vein or lode by virtue of 


the placer patent. 
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It must be borre in mind that we are dealing with 
two distinct and specific estates; first, the placer, and, 
second, the vein or lode. The placer patent conveys 
title to the former without condition, title to the latter 
upon a condition that depends upon the existence of 
certain facts. Can it be said that the mere introduction 
of the placer patent in evidence, without attending proof 
as to the facts requisite to relieve the conditions of their 
excluding force and effect, establish title to the vein or 
lode underlying the placer the same as to the placer, ttle 
to which passes without such conditions? If this is true, 
the distinction between absolute and conditional title has 
been destroyed without legislation ard without legal pre- 
cedent. We do not assail the patent. We simply ask 
that it may be accurately weighed judicially. 

We contend that the placer passes under this patent with- 
out condition, and the introduction of the patent running 
from the United States, as grantor, to the placer premises 
therein described, constitutes in itself a complete and par- 
amount title to such placer. We deny that the same rule 
applies, that the same presumption of proof arises as 
to the title, to the vein or lode underlying such placer, 
because the provisions of the law we have considered 
are interposed in the form of reservations and _ stipula- 
tions recited in the patent itself between the United 
States as grantor and the placer patentees, which pre- 
vent an unconditional title to veins or lodes from 
passing by virtue of such placer patent to the paten- 
tee. It needs no argument to show that there is upon the 
face of the patent itself a marked difference between the 
title created by such patent to the placer and to veins or 
lodes underlying the same. Can it be said that these 


titles are equal as to these two separate and distinct es- 


tates, when one is attended with express conditions, reser- 
vations and stipulations, and the other is absolute, unlim- 
ited and unqualitied? 

Notwithstanding plaintiff was required to aver and 
prove either a want of knowledge, or having such knowl- 
edge the application for the placer patent included a claim 
to the veins or lodes, before defendants could be required 
to disprove plaintiffs title, or establish ttle in themselves, 
vet, Without such averment or proof defendants in error 
established by a clear and manifest preponderance of evi- 
dence, that the placer patentees at and before the date of 
their application for the placer patent knew of the enxist- 
ence of the veins or lodes underlying the placer premises 
described in the complaint. This fact was a question for 
the jury, and under the charge of the trial court, given in 
accord with the opinion of this court, the jury found for 
defendants, which verdict was sustained against the mo- 
tion for a new trial and judgment was rendered thereon. 

ft is clear from an examination of the record in the 
light of this evidence offered by defendants and admitted 
by the court, that any evidence offered by plaintiff and 
refused by the court, if admitted, could or would not have 
changed the verdict of the jury. But these and all other 
questions arising upon the rulings of the trial court have 
been fully and most ably argued by my learned associates, 


the senior counsel for defendants in error. 
Respectfully submitted. 


(Gs. W. KRETZINGER, 
for Dependants in Error. 
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Inthe Supreme Court 


of the Gnited States. 


CcTOBER TERM, A. D. 1887. 


me eee — 


THE IRON SILVER MINING COM- 


PANY, 
Plaintiff in Error, 


vs. 


JOSEPH REYNOLDS ano JOHN OD. 
MORRISSEY, 
Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR IN REPLY. 
I. 


We are met by an objection of the sheerest technicality— one, 
according to the practice hitherto prevailing, not even supported 
upon technical grounds. The 22d section of the judiciary act of 
1789 (section 997 R. S.) has invariably been treated by this court 
as directory merely, and in practice has never been enforced. 
The 21st rule, promulgated, amended, and re-announced as stated 
by counsel opposed, on page 2 of their brief, has ever been re- 
garded as a regulation for the assigninent of errors in the briefs 
of counsel, which, upon the same being made as required by the 
rule, suffices to present the exceptions or errors relied upon. Such 
is the light in which the rule has been looked upon by the pro- 
fession, and such to a very considerable extent at least has been 
the practice under it, sustained, if not by the express, certainly 
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by the tacit approval, of the court. In quite a number of causes 
with which it has heretofore happened that we were connected 
no other practice than that here adopted was pursucd, and they 
were heard and determined upon errors assigned in the briefs of 
counsel alone. And the existence and prevalence of such prac- 
tice, passed as it has been without question on the part of the 
court, is very easily accounted for. Aside from its possessing all 
the advantages of the statutory assignment of errors, and some 
additional points of convenience which the rule was designed to 
promote, and aside from the acquiescence with which it has been 
received, it has the express sanction of no less a name than of 
the late Mr. Philip Phillips, to whose rare ability asa jurist and 
long and varied experience as a practitioner at its bar, the records 
of this court and the reports of its decisions bear most ample testi- 
mony. When Mr. Phillips, in 1878, six years after the rule in its 
present form was promulgated, resolved to favor his professional 
brethren with a revised edition of his work, dedicated to them, and 
designed for their especial guidance, and entitled The Statutory 
Jurisdiction and Practice of The Supreme Court of the United States, 
stated, in Chapter NATIT, the meaning and effect of the rule, as 
acted upon by the court and interpreted by its decisions, and that 
the proper practice under it was that which we have here adopted, 
itis by no means surprising that the assignment of errors in the 
briefs of counsel, without the formula of attaching them to the 
transcript of record returned, came into quite general use—a pro- 
ceeding which so far as we know or can ascertain, has not hitherto 
been disapproved by the court. 

And it seems not a little remarkabie that the authorities upon 
which counsel opposed rely to show that our practice is irregular 
are the very same cited by Mr. Phillips (pp. 244, 245) to show that 
itis correct. In those cases there were no assignments of errors at 
all, either under the statute or pursuant to the rule, and it was 
from them, in part at least, that Mr. Phillips inferred, as he well 
might, that an assignment pursuant tothe rule would suffice, and 
was intended to operate, and did operate as a substitute for the 
directory provision of the statute. 

We submit, therefore, that there is no irregularity in our prac- 
tice; but if there is—if by possibility it shall be the’intention of 
the court to return to and enforce the provisions of the statute— 
still no such consequence as an affirmance of the judgment beiow 
should follow. As Mr. Phillips (p. 244) well observes, this would 
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be too severe a penalty to be inflicted on a client for a mistake of 
his attorney occurring under such circumstances, especially in a 
cause of the gravity and importance (as conceded in the brief of 
counsel opposed, p. 16) here presented. 

By the very terms of the rule the court may notice errors not 
assigned or specified, and of course may do so where they are 
clearly specified, though not in the precise manner intended by 
the rule. For ourselves we can conceive of nothing which would 
have been gained had the assignment been attached to the tran- 
script and printed with the record, or which now would be gained 
were that proceeding to take place. It would be but laying before 
the court two printed assignments of the same errors instead of 
one, which, as it seems to us, would be wholly superfluous. But 
as already remarked, if the intention be to enforce the statute as 
weli as to require an assignment or specification of errors in the 
briefs, a word to that effect in this case or any other, from the 
bench, will serve to set the profession right. 

But should the court decline, which we can hardly believe, to 
act upon the errors as assigned, then we submit that the course 
prescribed by the rule, when, according to it, a plaintiff in error 
is in default, should be pursued, and the case dismissed as upon 
motion, a result which, we believe, would be quite as much the 
subject of regret on the part of counsel opposed as on the part of 
ourselves, 

The errors assigned were prepared by our associate, and filed 
with the clerk of this court some considerable time before the 
commencement of the present term, and are printed at length in 
his brief. 

Of such errors we have incorporated a small number in our 
brief, being such only as present the few propositions discussed 
by us; and, in so doing, we think the questions involved or errors 
relied upon are presented as fully, fairly and intelligibly as it 
would be possible for us under any circumstances to present them. 


I. 


To the other positions taken and points urged we have very 
little to say in reply, beyond what we have already said in our 
original brief. 

1. Counsel are altogether mistaken as to the rulings and prac- 
tice of the land department in respect to the amount of labor or 
expenditures required in order to make entry of several contigu- 
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ous lode claims embraced in a single application for patent. 
$500 worth of labor or improvements is all that is required for 
the entry and patenting of any number of lode claims so situated 
and applied for. In this respect no distinction is made between 
lode claims and placer claims, unless it be that stated by counsel 
that $500 worth of labor will only secure the entry of 160 acres 
of placer ground, while, as the fact is, the same sum expended 
upon lode claiins will authorize the entry and patenting of a 
much larger tract of land. Whether in actual practice there 
exists this limitation, which counsel seem to concede, of 160 acres 
of placer to $500 worth of labor we are not informed, but we 
are informed, and we believe, correctly, that the other dis- 
tinction made by them between expenditures upon lode and 
placer claims does not exist. This, however, is a mere collateral 
matter touching a supposed, but insignificant, difference of ex- 
penditures required of a claimant which, when made, result 
directly and exclusively to his own benefit. So far as the case 
under consideration is concerned it has no greater bearing than 
the difference in the price per acre between lode and _ placer 
claims, which was rejected by the court at the former hearing. 


2. The argument against us upon the main question verifies 
the correctness of the statement in our brief, that the cause was 
tried below upon the theory that the patent was obtained by 
fraud in some manner, and that that was a matter which could 
be reached and remedied in this form of action. The case is so 
presented in argument here,—a view which we insist is totally in- 
admissible. The proper department of government, clothed with 
authority to investigate and decide, has determined that the land 
was patentable as placer and issued the patent in accordance with 
such determination. That is the end of the matter—it is res 
adjudicata so far as this action is concerned. 


3. At page twenty-five counsel quote the first condition or 
stipulation of the patent, emphasizing the words (referring to 
veins or lodes) “ which may hereafter be discovered within said 
limits.” We feel obliged for attention being called to this lan- 
guage, for it shows that the interpretation of the statute by 
the land department, so far as it may go, precisely corresponds 
with our own. It shows that undiscovered veins or lodes within the 
limits of the placer, and therefore unknown, were intended to pass 
by the patent; that previous discovery within the limits of 
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the placer was necessary in order that the vein or lode 
should be excepted from the general operation of the patent; 
and that an after-discovered vein or lode within such limits 
is, bv the very language of this condition, conveyed to the 
patentee. It shows that the lode or vein in question being one 
that, without dispute, was so after-discovered within the limits 
of the placer, was expressly conveyed by the patent. 


4. Counsel express surprise at our proposition for a liberal 
construction in favor of the rights of purchasers and patentees, 
and say that we are encountered by the rule that in grants from 
the government the construction is always against the grantee 
and in favor of the government. Counsel forget that it is a mat- 
ter of statutory construction with which we are dealing, and not 
the mere language of a deed or conveyaneg executed by some 
agent of the public. In the latter case, where the mere act of the 
agent is under consideration and the question is as to the inter- 
pretation of the instrument executed by him, the rule invoked 
may not be without its force, but it has no application to a ques- 
tion of statutory construction like that here presented in which 
the same rules should govern as in any other case. 


5. Neither-is there any good ground for saying that any ques- 
tion here discussed passed in rem adjudicatam by the former de- 
cision. The right of the plaintiff in error to maintain ejectment, 
discussed and ruled on on the former occasion, was not an adju- 
dication upon any ascertained state of facts—any state of facts 
which had been passed upon or determined in the action. So far 
as this court was concerned, it was a decision based upon an erron- 
eous conclusion of law expressed by the court below in its charge 
to the jury, in a view of the facts as they appeared to, or were 
assumed by, that court to exist for the purpose of such charge. 
Acting upon such assumption, but without the facts being found 
or laid before this court so that it could judge of them, the judg- 
ment was reversed for such apparent error. It is obvious from 
the opinion that this court was not in possession of the facts as 
they are now made to appear, but that, as would seem from the 
transcript and maps then before it, it was in reality misled into 
the supposition thatthe vein or lode in question extended, on its 
course or strike, from the premises of the defendants into the 
placer, where, by its out-crop or development, it was seen and 
known, and so capable of distinct possession and location within 
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the boundaries of the placer, and of being included and paid for 
in the application for the placer patent. It was from such a vein 
or lode as this, not being included in the application, that the 
court held that the placer patentee, under the statute, had no 
right of possession and so could not maintain ejectment. We may 
be wrong, but such is our interpretation of the decision. This is 
a matter for this court to determine. If, however, we are right, 
then it is obvious that the decision is not res adjudicata when a 
new and entirely different state of case is presented. 


6. Lastly, though probably unnecessarily, we beg to call at- 
tention to the case of The Colorado Coal and Iron Company et al., 
v. The United States, the decision of which has been announced 
since our brief was prepared, and which bears materially upon 
the question of what constitutes a known lode or vein. 


Respectfully submitted, 


, L. S. DIXON, 
December 27, 1887. For Plaintiff in Error. 
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FLORENCE MINING CO. VS. FAYETTE BROWN, RECEIVER, &C. 1 


1 Pleas in the circuit court of the United States for the north- 

ern district of Ohio, eastern division, held at the United 
States court-rooms in the city of Cleveland, in the district aforesaid, 
before the Hon. John Baxter, circuit judge for the 6th circuit, and 
the Honorable Martin Welker, district judges for the district afore- 
said, on the 26th day of July, being a day of the April term of said 
court, in the vear of our Lord one thousand eight hundred and 
eighty-four, and in the one hundred and eighth year of the Inde- 
pendence of the United States of America. 


AUGUSTUS J. RICKS, Clerk. 


2 And on the 20th day of February, A. D. 1885, there was 
filed in the clerk’s oftice of said court the following bill in 
chancery, being in the words and figures viz: 


Bill. 


Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


To the honorable judges of the circuit court of said district and 
division : 

The Lake Superior Tron Company, a corporation duly incorpo- 
rated under and by virtue of the laws of the State of Michigan ; 
Jackson Lron Company, a corporation duly incorporated under and 
by virtue of the laws of the State of Michigan, and the Negaunee 
Concentrating Company, i corporation Incorporated under the laws 
of the State of New York, and a citizen of the State of New York, 
~ bring this their bill of complaint against Brown, Bonnell and Com- 
pany, a corporation duly incorporated under and by virtue of the 
laws of the State of Oto; and thereupon your orators complain 
and say that they are, respectively, creditors in large amounts of 
said defendant corporation—that Is to say, the said defendant corpo- 
ration is indebted to the said Lake Superior Tron Company in the 
sum of thirteen thousand seven hundred and seventy-six dollars 
and seventy-five one-lhundredths, such indebtedness being evidenced 
by three promissory notes executed and delivered to the said Lake 
Superior fron Company by said defendant, each of the amount — 
four thousand tive hundred and ninety-two and thirty-five one-hun- 
dredths dollars, said notes being dated, respectively, October twen- 
tieth, eighteen cighty-two, November 20th, A.D. 1Ss2, and Decem- 

ber 20th, ISs2, each pavable in four months from the date 
o thereof. The said defendant is indebted to the said Jackson 

Iron Company in the sum of $14,725.80, such indebtedness 
being evidenced by two promissory notes of $7,561.90 each, and 
dated December 7th, ISS2, and payable in three and four months 
from date: and the said defendant is indebted to the Negaunece 
Concentrating Company in the amount of 85,11040, which said in- 
debtedness is evidenced by a judgment against said defendant dated 
February 20th, A.D. 1SS85, rendered in) said circuit court. 

And vour orator-, further complaining, not only in their own be- 
half but in behalf of all other creditors of said defendant, whom it 
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is impossible to make parties to this bill of complaint on account of 
the great number, say that said defendant corporation is insolvent ; 
that said defendant has for a long time been engaged in the business 
of manufacturing iron, and in such business have erected blast-fur- 
naces, rolling-mills, coke-works, and opened and operated coal mines ; 
that the plant of said corporation has been and is of very great 
value; that the good will of said plant and business of said defend- 
ant have been and are of great value; and your orator further says 
that said defendant employ operators in their said mills and works 
to the number of at least four thousand: and your orators further 
say that vexatious litigation has been commenced against the said 
defendant, and many more such like threatened, and that such Titi 
vations are accompanied by attachments and seizures of property, 
and such threatened litigations will also be accompanied by attach- 
ments and seizures, and that such attachments and seizures will give 
to those creditors who are pursuing them undue and unjust advan- 

tage over your complainants, Whose claims are not vet due, 
f and work them irreparable injury and damages; that if such 

litigations should be further instituted, and its property seized 
in attachment, as it already las been, there is great danger that the 
valuable property of the defendant will be irreparably injured and, 
to a great extent, destroved : and vour orator says that such seizures 
and interference with the business and the property of the defend- 
ant would Wholly dest re Vv the value of the ood will of the COM Mpany 
as an asset, and wholly break up its long-established) business, and 
thereby cause — and irreparable injury to your orators and all other 
creditors. 

And your oratois further say that unless this court shall interfere 
and protect and preserve the property and assets of said defendant 
by putting it into the hands of a receiver, the said property will be 
In great danger of destruction and dissipation by the large number 
of operators who would necessarily be discharged and left without 
work or means of obtaining it; and such operators, by reason of the 
great distrust they already have, and on account of a fear that they 
will not in future receive remuneration, will abandon their employ- 
ment and thereby cause a stoppage of the extensive business of said 
defendant to the extent that the creditors of said defendant would 
not be able to realize one-half of the amount upon the several claims 
that they would if the said business of the said defendant were con- 
tinued. 

And your orators therefore Prav process of subpeena against the 
sald Brown, Bonnell and Company that it may make answer to all 
the matters and things set forth in this bill of complaint, and that 
a proper person may be appointed by and under the decree and 
direction of this honorable court to take charge of the property and 
assets of sald defendant, and for such other and further relief in the 

premises as to your honors shall seem meet. 
Oo M. Rh. KEITH anp 
MJ. WING, 


Complainants’ Solicitors. 


FAYETTE BROWN, RECEIVER, &€C. 0 


UNITED STATES OF AMERICA, 
Northern District of Ohio, Eastern Division : 


Personally appeared Harvey H. Brown, who, being duly sworn, 
says that he is the duly authorized agent of the complainant in the 
above bill of complaint, and further says that the allegations of said 


bill are true. 
HARVEY H. BROWN. 


Sworn to and subseribed in my presence by the said Harvey IL. 
Brown on this 20th day of February, A. D. 1885. 
A. J. RICKS, Clerk, &e. 


And afterwards, to wit, on the 20th day of February, A. D. 1885, 
the following entry of appearance was filed in said cause in said 
court, Viz: 


Entry of Appearanee. 
In the United States Circuit Court. Northern Distriet of Ohio. 


THe LAKE Sturertion Iron Co. ef al. 
vs, > Equity. No. 4195. 
Brows, BONNELL AND COMPANY. 


The appearance of the defendant is hereby entered in the above 
case and service of the motion for appointment of receiver accepted. 
Feb'y 20th, 1885. 
JOEL W. TYLER, 
Atty for Defendant. 


And afterwards, to wit, on the 25rd day of February, A. D. 1885, 
the following subpeena was filed in said cause in said court, viz: 


(5 Subpo ne. 


Tue Unirep States or AMertoa, |, 
Northern District of Ohio, Eastern Division, |° 


The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting : 

You are hereby commanded to summon Brown, Bonnell and 
Company, if #¢ is to be found in your district, to be and appear in 
the circuit court of the United States within and for the district 
aforesaid, at Cleveland, on the first Monday in May next, to answer 
acertain bill in chancery filed and exhibited in the said court 
against it by the Lake Superior Iron Company, Jackson Iron Com- 
pany, and Negaunee Concentrating Company; hereof it is not to 
fail under the penalty of the law thence ensuing, and have you 
then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 20th day of February, A. D. 1885, and in the 
107th year of the Independence of the United States of America. 


AUGUSTUS J. RICKS, Clerk. 
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Mi morandu wit, 


The said defendant is required to enter its appearance in this suit 
In the clerk’s oflice of said court on or before the first Monday of 
April, 1885, otherwise the said bill may be taken pro confesso. 

A. J. RICKS, Clerk. 


NORTHERN District oF Oo, ss: 


On the 2Ist day of February, 1585, at Youngstown, Ohio, I made 
due service of this writ on the within-named Brown, Bonnell & Co. 
by delivering to PF. TL. Matthews, vice-president of said company 
(the president being absent and could not be found),a true and duly 

certified COPY of this writ. 
ri W. FF. GOODSPEED, 
U.S. Marshal, 
By JOHN ODELL, Deputy. 


Endorsed : Returnable April 2nd, 1885. Rule day for appearance, 
| 

April 2nd, IS83; rule day for answer, May 7th, 1885. Returned 

and filed February 25rd, 18835. A. J. Racks, clerk. 


And afterwards, to wit, on the 20th day of February, being a day 
of the February term, A.D. 1885, of said court, the Ilon. Martin 
Welker, district Judge, presiding, the following order was entered in 
this cause, viz: 

Receiver Appointed. 


LAKE SUPERIOR [Ron Co, ef al. 
Us. -Chancery. 
- — , ' — 4 
Brows, BoNNELL AND COMPANY. 


This cause came on to be heard upon the bill filed herein, and the 
defendant, by its counsel, having entered its appearance and waived 
service of notice, and thereupon came on to be heard the eomplain- 
ants’ motion for the appointment of a receiver for the defendant 
company, its property and assets of every kind, and thereupon, upon 
consideration, it is ordered that Fayette Brown be, and he is hereby, 
appointed a receiver of the defendant company in this cause, and 
upon giving bond in the sum of one hundred thousand dollars for 
the faithful performance of his duties as such receiver, with surety 
approved by this court or the clerk thereof, he shall have power to 
enter upon and take possession of the money and assets, real and 
personal, and generally all the rights and property of said defend- 
ant of whatsoever name and nature belonging to it or in any way 
ap-ertaining thereto, except such property as may be held or levied 

upon by attachment or levy, with power, however, to take 
8 possession of such last-described property so soon as such 

attachments or levy shall be removed by due process of law. 
And the said receiver shall take and hold all of the property of said 
defendant hereinbefore deseribed, to use and dispose of the same 
under the orders of this court, and until otherwise ordered the said 
Fayette Brown, as such receiver, in the name of said defendant com- 
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pany, according to the usual course of business thereof, to the best 
advantage of all the parties or persons concerned, and generally to 
put and keep the said property in efficient and safe condition for 
use, subject to the further order of this court; and the corporate 
officers of said company, and whoever may have possession of the 
aforesaid property or any part thereof, including employees having 
the custody and charge of any of said property and effects, except 
such persons as may be in possession of said property by virtue of 
writs of attachments or execution, are hereby ordered to yield pos- 
session uf such property to said receiver forthwith. Upon request 
of said receiver all books and papers, accounts, and other evidences of 
debt shall also be delivered to said receiver or to such agents and em- 
—— as may be designated by him ; and all of said property herein- 

efore described, without{any actual delivery, immediately upon his 
giving bond and taking the oath required, shall be held and taken to 
be vested in his actual possession and subject to his order for all pur- 
poses needfalin the prosecution of the business of operating the busi- 
ness of said defendant company, and ofall matters appertaining to his 
receivership, and said receiver is hereby authorized to retain and em- 
ploy all such agents, servants, laborers, clerks, and assistants as in 
his discretion may be necessary to carry this order into effect with 
economy and prudence, and forsaid purposes he is hereby fully author- 

ized and empowered to appropriate and apply the property and 
9 effects aforesaid, so farasthesame may be necessarv,and assuch 

receiver, in the corporate name of said company, he is hereby 
authorized to make and enter into all contracts for the obtaining of 
necessary supplies and forthe prosecution of said business. Said re- 
ceiver is required to keep or cause to be kept in a regular and sys- 
tematic manner strict accounts of the business of said trust in his 
hands; and he is required to file in the office of the clerk of this 
court, on or before the fourth Monday of each month, an abstract ac- 
count of his receipts and disburs-ments for the preceding month ; and 
said receiver is required to proceed without unnecessary delay after 
he enters upon the discharge of his duties to make a schedule of the 
property of the said defendant which may come into his possession, 
and file the same with the clerk of this court; and said receiver 
shall apply for any further order or direction that he may deem 
necessary In the discharge of his duties under this appointment ; 
and said receiver is ordered and required to continue the operation 
of the works and the business of said defendant, in the mode and 
manner that it has heretofore been carried on by said company, ac- 
cording to his discretion and judgment it is for the best interest 
of all creditors and other persons in interest. 

And now comes the said Fayette Brown, the receiver appointed 
by the court in this cause,and accepts said appointment, and gave 
bond with Amasa Stone, Selah Chamberlin, and Charles A. Otis as 
surety therein, which bond and surety are approved and accepted 
by the court, and said bond is filed with the clerk of this court; 
whereupon the said Fayette Brown was duly sworn as such re- 
ceiver. 
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And afterwards, to wit, on the 20th day of February, A. D. 
10 ISS3, the following affidavit was filed in said cause in said 
court, VIZ: 


Affidavit of Ilarvy IT, Brown. 


Circuit Court of the United States, Northern District of Ohio, East- 
ern Division. 


Lake Suvernton Tro~x Company et al. 
ms, 


Drown, BONNELL AND CoMPANY. 


Harvey Tf. Brown, being duly sworn, on his oath says that he is 
the duly authorized agent of the complainants in this action; that 
he is acquainted with the business and general condition of the de- 
fendant company ; that said defendant is insolvent; that its prop- 
erty and business is very extensive; that such business is threatened 
by attachments and seizures of its property and vexatious litigation ; 
that a large amount of the property of satd defendant is of such a ) 
nature that if sold in its present condition it would be sacrificed, and 
there would be realized a very small amount as compared with the 
amount that could be realized if the same was manufactured in the 
works of said defendant; that the assets and the property of said 
company is in great danger of loss and dissipation if left unpro- , 
tected by the appointment of a receiver, who may preserve it and 
put it into sucha condition that the most may be realized from it for 
the benefit of creditors. The works are in danger of being stopped 
by reason of the insolvency of the defendant, and the result: and 
damage to the same would be very great and consequently greatly 


Injury the prospects of creditors in the collection of their claims. | 
HARVEY TH. BROWN, 
; :, , } 
Sworn to before me and subseribed in my presence this 20th day | 
of February, A. D. 1883. | 
11 RRANCIS J. WING, 
Notary Public. , 
And afterwards, to wit,on the 2sth day of Mareh, A. D. 1885 
the following supplemental bill was filed in said cause in said court : | 
VIZ: 
Suppl mental Bill. 
United States Circuit Court, Northern District of Ohio, Eastern 
Division. +. 


LAKE Scurertor Tron Co. ef al. 
is, 


Brown, BoNNELL AND COMPANY. 


To the honorable the Judges of the cireuit court of the United States , 
In and for said district and division : 
The said) complainants, humbly complaining as they have here- 
inbefore complained in their own behalf and also in behalf of all ; 
other creditors of defendant, secured or unsecured, file this their 


~~ 
é 
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supplemental bill of complaint and show unto your honors, as it 
was shown in part in the eriginal bill filed herein, that the property 
of the defendant, to which resort must be had by its creditors, is of 
such a peculiar nature that great and irreparable loss, hindrance, 
and unjust preference between creditors would be experienced by 
your complainants and all other creditors in the collection of their 
several claims, unless such property of the said defendant should be 
preserved in its entirety as a business by the receiver heretofore ap- 
pointed by this court during the necessary time required to liquidate 
and adjust the affairs of said defendant company. 

And your orators further show unto you honors that the Negaunee 

Concentrating Company, one of the original complainants 
12 named, had recovered a judgment against the said defendant 

prior to the filing of said original bill,and that such recovery 
of judgment gave to said Negaunee Concentrating Company a lien 
upon all the real estate of said defendant situate within the jurisdic- 
tion of this court, which lien still exists; and your orators further 
show that since the filing of the original bill herein execution has 
been issued upon said judgment in favor of the Negaunee Concen- 
trating Company, and that the same has been returned unsatisfied ; 
and your orators further show, upon information and_ belief, that 
other claims for liens and priorities of payment are made or threat- 
ened to be made by certain creditors of the defendant, both secured 
and unsecured, are very numerous, and that there are many claims 
made against said defendant, the justice of which is doubtful, and 
that many apparently just claims are unliquidated and not properly 
ascertained in their amounts; and vour orators further show that 
there are stockholders of said defendant corporation, some of whom 
reside within the jurisdiction of this court and are citizens of the 
State of Ohio, io wit: A. W. Jones, Charles A. Otis, fF. HL. Mathews, 
Amasa Stone, W. HL. Harris, Dan. P. Eells, Mrs. Eliza Witt, Howard 
P. Eells, John I. Williams, George M. Ayer, Mrs. Amy G. Aver, H. 
I. Higgins, Maria Louisa Aver, F. M. Witherel, D. P. Eells, trustee ; 
Mrs. Paige E. Newberry, Harriet L. Ayer, J. C. Knickerbocker, R. 
J. Wick, Levi Lake, H.C. Ayer, Mrs. L. A. Copeland, F. B. Williams, 
Wherefore your orators, praying as they have heretofore prayed in: 
the original bill filed herein, in addition thereto pray that the sail 
A. W. Jones, Charles A. Otis, F. If. Mathews, Amasa Stone, W. I. 
Harris, Dan. P. Kells, Mrs. Eliza Witt, Howard P. Eells, John I. 
Williams, George M. Aver, Mrs. Amy G. Aver, H. 1. Higgins, Maria 
Louisa Aver, F. M. Witherel, D. P. Eells, trustee; Mrs. Paige E. 

Newberry, Mrs. L. A. Copeland, Harriet L. Ayer, J.C. Knick- 
15 erbocker, R. J. Wick, Levi Lake, H.C. Aver, F. B. Williams 

may be made parties to this suit by proper issuance of sub- 
peena from this court. 

And that a special master may be appointed by this court to as- 
certain the priorities of liens upon the property of said defendant, 
and to adjust and determine the rights of claimants whose claims 
shall be disallowed by the receiver heretofore appointed, and that 
such master be ordered to report his findings to this court, and that 
the receiver heretofore appointed be directed to send a copy of the 
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decree herein granted in this behalf, if one shall be granted, to every 
known creditor of said defendant or person who claims to bea 
creditor, and that he shall notify all such creditors or claimants by 
due course of mail, after the entry of this decree, that if they wish to 
participate in the benefits of any decree of this court arising in this 
cause, or if they wish to have applied to the payment of their claims 
any portion of the fund arising from the sale of the property of said 
defendant, or any other order granted with respect to said property 
by this court, they shall present their claim duly verified to the re- 
ceiver heretofore appointed herein for all allowance on or before a so . 
day to be fixed by the court in its decree. 

And your orators pray that at the final hearing of this cause your 
honors will order the receiver herein to sell all the property of the 
defendant company, and that such receiver shall hold the proceeds 
subject to the further order of the court, and that said receiver be 
directed to enforce the individual liability of the stockholders of 
said defendant corporation in behalf of all creditors of the same, if 
it shall appear that after the exhaustion of all assets there are any 
Claims or parts of claims unpaid, and for such other and further re- 
lief as to the court shall scem just and proper. 

FRANCIS J. WING, 
M. Rh. KEITH, 
Solic-tors for Complainants. P 
14 STATE OF Oto, ae 
Cuyahoga County, ) — 

Personally appeared Harvey TH. Brown, who, being duly sworn, 
savs that he is the duly authorized agent of the Negaunee Concen- 
trating Conimpany, and that the allegations of the foregoing supple- 
mental bill are true. 


HARVEY TE. BROWN, 


Sworn to before me and subseribed ino my presence this 28th day 
of Mareh, A.D. TSS5. 
J.B. PAY, [sean] 
Notary Public. 


And afterwards, to wit, on the 10th day of April, A. D. 1885, the 
following a/fas subpeena was filed in said cause in said court, viz: 


Alias Subpona, 


The Usirep States or AMeniea, al 

Northern District of Ohio, ust ril Division, j — 
The President of the United States of America to the marshal of the 

northern district of Ohio, Greeting : 

You are hereby commanded to summon A. W. Jones, Charles A, 
Otis, I’. TL. Matthews, Amasa Stone, W. TL. Harris, Dan. P. Eells, 
Mrs. Eliza Witt, Howard P. Fells, John J. Williams, Geo. M. Aver, 
Mrs. Amy G. Aver, IL. J. THiggins, Maria Louisa Aver, Mr. TE. €. 
Aver, A. M. Witherell, DP. Kells, trustee: Mrs. Paige Ie. Newbury, 
Mrs. L. A. Copeland, Harriet L. Ayer, J.C. Knickerbocker, R. J. 
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Aa 
Wick, Levi Lane, IT. C. Ayer, and F. B. Williams, if they are to be 
found in your district, to be and appear in the circuit court of the 
United States within and for the district aforesaid, at Cleveland, on 
the first Monday in May next, to answer a certain bill in chancery 
filed and exhibited in said court against them by the Lake Superior 

Iron Company. Hereof they are not to fail under the penalty 
15 of the law thence ensuing, and have you then and there this 

writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 5th day of April, A. D. 1883, and in the 108th 
year of the Independence of the United States of America. 

A. J. RICKS, Clerk, 
By O. C. BEATTY, 
Deputy Clerk. 


Memorandu li. 


The said defendants are required to enter their appearance in this 
suit in the clerk's office of said court on or before the first Monday 
of May, 1854; otherwise the said bill may be taken pro confesso. 

A. J. RICKS, Clerk. 
NORTHERN District oF Onto, 8s: 


On the 6th day of April, 1885, at Cleveland, Ohio, I made due service 
of this writ as follows, to wit, by delivering a true and duly certified 
copy thereof to each of the within named: Amasa Stone, D. P. Kells, 
D. P. Fells, trustee; Eliza Witt, and Iloward P. Eells, and by leav- 
ing a true and duly certified copy of this writ at the usual place of 
abode of the within-named Charles A. Otis in the hands of Mary 
Welch, a servant in the family, and by leaving a true and duly 
certified copy of this writ at the usual place of abode of the within- 
named W. HL. Harris in the hands of Marv Schaffer, a servant in the 
family, the said Charles A. Otis and W. HL. Tarris being each absent 
from home and could not be found, and on the 7th day of April, 
ISS3, at Youngstown, Ohio, | made .lue service of this writ as fol- 
lows, to wit, by delivering a true and duly certified copy thereof to 
each of the within named: A. W. Jones, John [. Willams, and R, 
J. Wick, and by leaving a true and duly certitied copy of this writ 

at the usual place of abode of the within-named F. B. Wil- 
16 liams in the hands of his wife, Anna Williams, and by leav- 

ing a true and duly certified copy of this writ at the usual 
place of abode of the within-named FP. TL. Matthews in the hands of 
Anna Weil, a servant in the family, the said F. B. Williams and F, 
H. Matthews being each absent from home and could not be found, 
the said A. M. Witherell, J.C. Knickerbocker, Mrs. L. A. Copeland, 
Levi Lake, George M. Ayer, Mrs. Amy G. Ayer, HT. [. Higgins, 
Maria Louisa Aver, Mrs. H.C. Aver, Harriet L. Aver, and H.C. 
Aver not found within my district, neither have they or either of 
them a residence therein. 

W. F. GOODSPEED, 
U.S. Marshal, 

By JOHN ODELL, Deputy. 
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NORTHERN District oF OHIO, 88: 


On the 9th day of April, 1885, at Cleveland, Ohio, I made due 
service of this writ by delivering a true and duly certified copy 
thereof to A. IL. J. Newberry, husband of the within-named Mrs. 
Paige kK. Newberry, at her usual place of abode. 

W. F. GOODSPEED, 
US. Marshal, 
By GEO. WYMAN, Deputy. 


Endorsed: Returnable May 7th, 1885. Rule day for appearance, 
May 7th, 1SS3; rule day for answer, June dth, 1885. Returned 
and filed April 10th, S83. A. J. Ricks, clerk. 


Order to File Claims. 


And afterwards, at a stated term of said court, begun and held on 
the first Tuesday in April, being the third day of said month, in the 
year of our Lord one thousand eight hundred) and elghty-three— 
present, the Hon. Martin Welker, district judge—among the proceed- 
Ings then and there had were the following, to wit: 


Monpay, April 25rd. 
17 The Lake Stuventon [rox Co. et al, 
Us, -Chancery. 4195. 
Brown, BONNELL AND Co, 


The court, being fully advised in the premises, orders and decrees 
that all ereditors of the said defendant-, Brown, Bonnell and Com- 
pany, shall, on or before sixty days from the entry of this order, file 
their several claims in the clerk's office of this court, by petition, in 
which shall be stated the amount and nature of such claim, and such 
petitions shall be duly veriticd by the oaths of the petitioners or 
their duly authorized agents; and it is further ordered that notice 
of the granting of this order be given to all creditors by publication, 
and the receiver Is hereby directed to send a COPY of this order, by 
due course of mail, to each and every known creditor. 

And afterwards, to wit, on the Lith day of June, A.D. 1SS5, there 
was entered in the order book of said court in this cause the follow- 
ing order, viz: 

Order Pro Coufe SSO. 


Lake Suventorn Tron~ Co. ef al. ) 
110. 


Us, 


Brows, Boxxet axp Company. | 


In this cause it appearing that the defendants have failed to plead, 
answer, or demur to the complainants’ original or supplemental bills, 
it is ordered, on motion of complainants’ solicitor, that said original 
nnd supplemental bills be taken as confessed by each and all of said 
defendants who have been served with process of subpeena herein, 
snd that an order pro confesso be entered against them. 

FRANCIS J. WING, 


Sol’s for Comp'ts. 


FAYETTE BROWN, KECEIVER, &¢. 11 


1S And afterwards, to wit, on the 29th day of May, A. D. 1888, 
the following petition was filed in said cause in said court, 


Petition & Claim of Florence Mining Company. 


United States Circuit Court, Northern District of Ohio, Eastern Di- 
vision. In Equity. 


Tue Lake Surerion Tron Company & Others 
against 
Brows, BONNELL AND CoMPany. 


The statement of facts, claim, and charge of the Florence Mining 
Company. 


The Florence Mining Company alleges that it is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Wisconsin, and has its principal place of business at the citv 
of Milwaukee, in said State. 

That on or about the 15th day of February, 1882, the Florence 
Mining Company and Brown, Bonnell & Co., the defendant- in the 
above-entitled cause, made an agreement in writing for the sale and 
delivery of certain iron ore, a copy of which agreement is annexed 
hereto, marked Schedule A, and made a part hereof. 

That the Florence Mining Company has duly performed all the 
conditions of said agreement on its part to be performed ; that dur- 
ing the season of navigation of ISS2 said mining company caused 
30,000 gross tons of the iron ore in said agreement mentioned to be 
shipped, consigned to itself, at the places in said agreement men- 
tioned: and from time to time until on or about the 19th day of 
February, 1885, when said Brown, Bonnell & Co. became insolvent, 

caused said ore, to the amount of 20.762 tons,to be forwarded 
19) as requested to sald Brown, Bennell & Co. from the docks in 
the agreement mentioned. 

That said Florence Mining Company has been at all times 
ready and willing to deliver to said) Brown, Bonnell & Co. the re- 
mainder of said 30,000 tons of iron ore upon request of said Brown, 
Bonnell & Co., and upon performance by it of the conditions and 
terms of said agreement, but that by reason of the insolvency of 
said Brown, Bonnell & Co. and the appointment of the receiver in 
the above-entitled cause said Brown, Bonnell & Co. have been and 
are now, as your petitioner is informed and believes, wholly unable 
to take any pay for 9,258 tons of iron ore, being the ‘remainder of 
said 30,000 tons of iron ore undelivered, the market value of 
which said undelivered ore docs not exceed the sum of $4.50 per 
ton. | 

That under and by the terms of said agreement’ said Brown, 
Bonnell & Co. became indebted to the Florence Mining Co. in the 
sum of one hundred seventy-two thousand and five hundred dollars 
($172,500), together with interest at the rate of six’ per cent. per 
annum upon the several installments thereof as they became due 
and payable under and according to the terms of said agreement, no 
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part of which has been paid except the sum of sixty-six thousand five 
hundred and seven and 4,3, dollars, said sum being the installments 
due by the terms of said agreement on the Loth day of May, 1SS2, the 
15th day of June, 1882, and the 15th day of July, 1Ss2, with inter- 
est on said installments, respectfully, from their maturity until they 
were paid, as appears In Exhibit B, annexed hereto. 

That said Brown, Bonnell & Co. made and delivered to the Flor- 
ence Mining Company on account of said indebtedness its promis- 
sory notes particularized in Schedule B, annexed hereto, and also 

for the same purpose endorsed and delivered to the said 
20) Florence Mining Company the promissory notes made by 

Herbert C. Ayer, under the name of J. V. Aver'’s Sous, paya- 
ble to said) Brown, Bonnell & Company, particularized ino said 
Schedule B, annexed hereto. 

That said Florence Mining Company is now the owner and holder 
of all said notes in said Schedule B mentioned, except those therein 
mentioned as paid, being the amount of the May, June, and July 
payments under said contract, and no part of any of said notes has 
been paid or collected, and no proceedings, at law or otherwise, have 
been had to collect the said notes or any of them, except such of the 
notes made by said Herbert C. Aver and endorsed by said Brown, 
Bonnell & Company to said Florence Mining Company as have 
matured. 

That in respect of said last-mentioned notes the Florence Mining 
Company alleges that at maturity they were duly presented for pay- 
ment, and payment thereof duly demanded and refused, and the 
same were duly protested for non-payment, of all which said Brown, 
Bonnell & Co. had due notice, and due diligence has been used by 
sald I lorence Mining Company to collect said) last-mentioned notes 
by the institution and prosecution of actions thereon against said 
Herbert C. Aver for the recovery of the amount thereof, and = said 
actions are now pending and undetermined and no part of said 
notes has been paid or collected: and said actions, as well as any ae- 
tion which might or could be commenced on said notes, or any of 
them, would be wholly unavailing by reason of the insolvency of 
said Avers, as said company is informed and verily believes. 

That in and about the protesting of said last-mentioned notes for 
non-payment, and in commencing and prosecuting said actions 

thereon, said Florence Mining Company has laid out and ex- 
21 pended a large sum of money, and will be obliged to expend 

further sums in the prosecution of said actions and ether 
actions on said notes as they mature, 

That on or about the 17th day ot February, ISS35, the said Brown, 
Bonnell & Co. made its check upon the Importers’ and Traders’ 
National Bank, New York city, payable to the Florence Mining 
Company, in the sum of 10,000 dollars, and delivered the same to 
the Florence Mining Company: that said Florence Mining Com- 
pany caused said check to be duly presented for payment, but pay- 
ment thereof was refused. 

That at the time of making said check said Brown, Bonnell «& 
Co. deposited with the said bank for discount commercial paper in 
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amount sufficient, together with the cash then on deposit to its 
credit, to pay said check, and made said deposit, as said Florence 
Mining Company is informed and _ believes, for the express purpose 
of providing for the payment of said check. 

That the said commercial paper or its proceeds and said cash on 
deposit as aforesaid has since come to the possession of the receiver 
appointed in the above-entitled cause, as said Florence Mining Com- 
pany is informed and believes, and no part thereof has been paid 
to said Florence Mining Company, and therefore said Florence 
Mining Co. claims that there is now due and owing from said Brown, 
Bonnell & Co. to it the sum of 111,522.41 dollars as principal, and 
Interest thereon according to the terms of said several notes, to- 
gether with all disbursements and expenses necessarily incurred and 
hereafter to ke incurred in and about said actions against said Her- 
bert C. Aver now commenced, and such as said Florence Mining 

Company may hereafter be obliged to commence on said 
22 notes or any of them, as more fully appears from the state- 
ment hereto annexed, marked Exhibit B. 

That said Brown, Bonnell & Co. are entitled to credit on said 
amount the value of said 25S tons of said iron ore undelivered at 
the market value, which value does not exceed $4.50 per ton, amount- 
Ing to 41,571.00 dollars. 

And said Florence Mining Company charges that it 1s entitled to 
the amount received as aforesaid by the receiver in the above-named 
cause from the Importers’ and ‘Traders’ National Bank, being the 
amount deposited by said Brown, Bonnell & Company to provide 
for the payment of said check, to wit, $10,000.00, to be applied when 
received asa partial payment on the amount due said Florence 
Mining Company. 

Wherefore said company prays that the said claim may be ad- 
judged to be a valid claim against the property and assets of said 
Brown, Bonnell & Co., and that the amount of said check may be 
delivered to said company to be applied on account of said indebted- 
ness, and that from the sale of such property and assets the remain- 
der of said claim, with interest, may be paid under such orders and 
decrees as the court shall deem equitable and just, and for all such 
other and further relief as your petitioner may in equity be en- 
titled to. 

FLORENCE MINING COMPANY, 
GEO. D. VAN DYKE, Secretary. 


State or Wisconsin, 1 2, 
- ‘ " AS 
Milwaukee County, | 


Geo. D. Van Dyke, being duly sworn, says that he is secretary 
of the Florence Mining Company, and that the allegations of the 
foregoing petition are true to the best of his knowledge, informa- 
tion, and belief. 


GEO. D. VAN DYKE. 
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23 Sworn to before me and subseribed in my presence this 16th 
day of May, A. D. 1SS5. 
WM. D. VAN DYKE, 
Notary Public, Mil. Co., Wis. 


Ore Contract. 


Agreement between the Florence Mining Company of Milwaukee, 
Wisconsin, by its agent, IL. P. Lillibridge, of Cleveland, Ohio, and 
Brown, Bonnell & Company, of Youngstown, Olio, made at Cleve- 
land, O., loth Feb’y, 1Ssz. 

Witnesseth, That the said Florence Mining Company, for the con- 
siderations hereinafter named, hereby agree to sell to the said Brown, 
Bonnell & Company thirty thousand (30,000) gross tons of Florence 
iron ore of its standard quality, deliverable at Cleveland and Ash- 
tabula, during the season of navigation of ISS2, on the docks of the 
N. Y., Poand ©. R’y Co. or the L.8.& MoS. R’y Co. and as near one- 
sixth of the total quantity per month as practicable. 

It is especially agreed by the parties hereto that every possible 
effort shall be made in accordance with the judgment of the officers 
of said Florence Mining Company for the fulfillment of this con- 
tract for the delivery of said ore, but if prevented or obstrueted by 
accidents or hindrances on the road or at the mines, or by combina- 
tion strikes or turnouts among the miners or other laborers, or by 
other unavoidable oceur-ences, or if ore is lost by disasters of navi- 
gation too late to be replaced, said Florence Mining Company shall 
not be lable for damages resulting therefrom ; said ore to be paid 
‘for by the said Brown, Bonnell & Co. at the rate of five and ¢,%, dol- 

lars per ton in eight equal payments of $21,562.50 each, pay- 
2k able on the loth days of May, June, July, August, Septem- 
ber, October, November, and December next, respectively, in 
cash, all in funds par in Cleveland or New York, making a total 
of one hundred and = seventy-two thousand five hundred dollars 

(S172,500.00), The said ore is to be consigned to Florence Mining 

Company, and to be subject to their order until forwarded from 

docks. 

It is further agreed that promissory notes of Brown, Bonnell & 
Co., drawn at four months from date,on which a eash payment is 
due, with interest at the rate of six per cent. per annum added into 
face of note (making it $21,995.75), may be substituted for either of 
the above cash payments, except the last two, due in November and 
December next, which are to be paid only in eash. 

Said Brown, Bonnell & Company, for the above-named considera- 
tions, hereby agrees to buy, receive, and pay for said ore as above 
mentioned. 


(Signed) FLORENCE MINING CO., 
By H. P. LILLIBRIDGE, Agent. 
(Signed) BROWN, BONNELL & CO., 


By F. WL. MATTHEW, Tr. and V. P. 


Signed in triplicate. 
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25 Note of Brown, Bonnell & Co., dated 


May 15, ’82, at 4 mo.......------- 14,451 91 
Note of Brown, Bonnell & ¢ ‘o., dated May 15, 
Re i ce ais Sad accel 7022 62 


Amount of above notes, $22,004.53, & interest, 526.28, 
was renewed by note of Brown, Bonnell & Co., dated 
Sept. 18,’82, at 4 mo. (which renewal note was paid at 
maturity, being payment under contract due May 15, 
Ot aes AEST Re 

Note of Brown, Bonnell & Co., dated June 15, S82, at 4 
mo. (paid at maturity, being payment under contract 
ls FE Be, Cicimninds ntndcuteonn aie tain 

Note of Brown, Bonneil & Co., dated July 15, ’82, at 4 
mo. (paid at maturity, being payment ‘under contract 


Ce CU BE Ci is hte icici wnemmanalianain 
Note of Brown, Bonnell & Co., dated Aug. 15, $2, at 4 
Cs ote once nnasukeneenbwnsimmuniiie seaain . 


Amt of above note, $21,995.75, & interest, 8625.66, was 
——— by note of John V. Aver’s Sons, dated Dee. 
1], SZ, }% avable Ap] 24, "S35, endorsed by Brown, sOn- 


nell ‘and Company -...-.------------------.------ 
By note of John — Aver’s Sons, dated Dee. 11, ‘82, pay- 
‘able Ap'l 27, ’S3, endorsed by Brown, Bonnell « Co... 


bv note of John \ . Ayer’s Sons, dated Dee. 11, ’82, pay- 
able May 25, °85, endorsed by Brown, Bonnell & Co. -. 

By note of John V. Aver’s Sons, dated Dee. 11, $2, pay- 
able May 28, ’S5, endorsed by Brown, Bonnell & Co. -- 
& were on acct of installment due Ane. 15, ’S2, as 
per contract. 

Note of Brown, Bonnell & Co., date- Sept. 15, "82, at 4 
I ciertic te sae ee ceili Aint ems cc en ee 

Amt of above note, 821,195.75, & interest, Sof444, was 
re newed by note of John V. Aver’s Sons, dated Jan’y 
10, °S3, pay: able May IS, °S3, endorsed by Brown, Bon- 
nell & Tel. sk weninhd debe noone 

By note of John V. Aver’s Sons, dated Jan’y 10, °83, 
payable May 20, ’S3, endorsed by Brown, Bonnell «& 
RA anu cee Oe enee eens shen 

By note of John V. Ayer’s Sons, dated Jan’y 10, °S5, 
payab le June 15, 85, endorsed by Brown, Bonnell «& 


by note of John V. Aver = Sons. dated Jan'y i”), S35, 
pavable June 20, 'S3, endorsed by brown, jonnell & 


(©. —_—— + ~~ —  — —  — weneereaeaaceuweee —-_-—-_———— — ee ee _---. --_—-—-- - - 


& was on acct of installment due Sept. 15, 82, as per 
contract. 

Note of Brown, Bonnell & Co., dated Oct. 16, S82, at 4 
months, & was on account of installment due Oct. 15, 
OS, OS BOO CONN cece s cnten cnccmavnticengene 


22 OA 


99 530 


om om 4 ede 
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| “2 
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‘ »,f be de) 
Doo 


dO. ded 


dle ded 


P1095 


647 


5 .6A7T 


DOAT 


OAT 


21,993 


- + 
ded 


Sl 


<*> 
edeD 


16 TIE FLORENCE MINING CO. VS. 


Note of Brown, Bonnell & Co., dated Novy. 15, ’S2, at 4 
months, & was on account of installment due Nov. 15, 


82, as per contract... .«.<c0ce--<sessesenenencen BES OO 
Note of John V. Aver’s Sons, dated Dee, 25, ’S2, payable 

Ap'l 11, °83, endorsed by Brown, Bonnell & Co.------ 0,091 OS 
Note of Jolin V. Aver’s Sons, dated Dee. 25, 52, payable 

Ap'l 14, °85, endorsed by Brown, Bonnell & Co,.-.--- 9,091 OS 
Note of John V. Ayer’s Sons, dated Dec. 25, ’S2, payable 

May 16, °83, endorsed by Brown, Bonnell & Co._ .--- 001 OS 
Note of John V. Aver's Sons, dated Dee. 25, 782, payable 

May 18, °835, erdorsed by Brown, Bonnell & Co._---- 5,091 07 


& was on ace’t of installment due Dee. 15, ’82, as per 
contract. 


26 And afterwards, to wit, on the 26th day of September, A. 
DD. 1885, the following answer was filed in said cause in said 
court, VIZ: 


Ans. of Fayette Brown, Reeciver, to Florence Mining Co. 
y ’ q 


In the Circuit Court of the United States, Northern District of Olio, 
astern Division. 


The Lake Strerion Trox Company, JACKSON TRON Company, — 
NEGAUNEE CONCENTRATING COMPANY 
ws, 
Brows, BONNELL AND COMPANY. 


Now comes Fayette Brown, receiver of Brown, Bonnell & Co., and, 
in answer to the petition filed by the Florence Mining Co. with the 
master hereinbefore appointed, says that he admits that said ecom- 
pany is entitled to prove its claim as valid for the amount of ore 
actually delivered under the contract, but he denies that said com- 
pany has any right in the equitable distribution of the fund or funds 
that may come into his hands as reeeiver bevond the amount of the 
Indebtedness arising from actual delivery of ore under the contract 
snd according to the price mentioned therein; and denies that said 
petitioner has, by reason of any circumstance whatever, any Hen 
upon any fund or funds that have come into the hands of the 
receiver. Wherefore said receiver asks in behalf of all creditors of 
sald defendant-, Brown, Bonnell & Co., that the claim of said Florence 
Mining Company to the extent objected to may be disallowed, and 
that it may be decreed that said Florence Mining Company has no 

lien upon any property that has come into the hands of the 
24 receiver, and that its claim is not prior to the claims of any 
other creditor. 
FRANCIS J. WING, 
Atty for Fayette Brown, Receiver. 
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And afterwards, to wit, on Tuesday, the 17th day of July, being 
a day of the April term of said court, the Honorable Martin Welker, 
district judge, presiding, the following order was made in this ca use’ 
Viz: 


Order Appointing Mast ve 


THe LAKE SurERiIor Iron Co. ef al. 
vs. -Chaneery. No. 4195. 
Brows, BOoNNELL & CoMPANY. 


Upon the motion of the complainants herein, the merits thereof 
having been fully considered, it is ordered and decreed that A ugustus 
J. Ricks be, and he is hereby, appointed a special naster of this 
court, on account of his experience in matters of accounting, to heat 
and determine the rights of the several creditors of the defendant, 
wlio, in accordance with a former order of this court herein made, 
have filed their claims with the clerk thereof; and the said Augustus 
J. Ricks, as such master, is ordered to take an account from the 
pleadings now in this eause and such other pleadings as may be 
filed with him, as such master, and from such proofs as may be pro- 
duced before him on giving the usual notice, and to ascertain what 
is justly due from said defendant to each and every creditor who has 
filed his claim in accordance with the said order of the court, and 
to adjudge and marshal the liens of said creditors and the priorities 
thereof, and to report his findings and determinations and = adjudi- 

cations to this court; and, in performance of this order, the 
2S said master shall have power to order the filing of proper 

pleadings before him and to compel the attendance of wit- 
nesses; and he is hereby vested with all powers conferred upon 
masters by the rules of the court, and is authorized to employ a 
stenographer to take testimony in all proper claims. 


And afterwards, to wit, on the Ist day of November, A. D. 1883, 


the following testimony be fore the Tihs ister was filed 1 lll Si ald CuUSE in 
sald court, Viz: 


lestiinony hie fore Master. 
Tue Lake Surerton Inox Co. vs. Brows, BONNELL AND Co, 
Hearing before master on the petition of the Florence Mining Com- 
pany, by consent, Thursday, August, 2nd, 1555. 


It is stipulated that the hearing May proe ‘eed as though an answer 
making a general denial of the pe tition of the Florence Mining € om- 
pany hi: ul bee n tiled by Brown, Bonnell and € OnIpany. 


Ti stimony of John Il. Van Dyke. 


Jousn H. Vas Dyker sworn, and testified as follows 


Iam the president of the Florence Mining Company and was act- 
ing president or preside nt of that company during the period cov- 
ered by the transactions between the two companies. [I hand the 


seaadieetnatialinadiinheatieen tiie tie tie a ae — 
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inaster the contract made iSth Feb'y, 1882, by the two companies. 
(By consent the copy attached to the petition is admitted correct and 
is evidence in place of the original.) 
The Florence Mining Company mined the ore, paid the royalty 
on it, shipped it to Escanaba, paid the rail freight, and thence 
29) by lake to the ports designated in the contract. The entire 
quantity of ore was all on the docks designated by Nov’r 1st, 
1882.) We had no difficulty in filling all our contracts. The ore 
was forwarded from the docks on our order in considerable quanti- 
ties until the strike in Brown, Bonnell & Co.’s works, when they be- 
came blocked and we were asked to suspend shipments. This was 
about Jan. Ist, ISS2. That strike lasted about two months. The - 
shipments were made as the ore was wanted by Brown, Bonnell & 
Co. Both parties continued to work under the contract until No- 
vember 15th, ’S2, at which date the first cash payment referred to 
in the contract became due. Brown, Bonnell and Co., through Mr. 
Matthews, said they could not make that payment; they asked us 
to take a note at four months, which we did. On the loth of De- 
cember, $2, another cash payment under the contract became due. 
(The notes of Brown, Bonnell & Co., as given, are fully set forth in 
the petition, and it is agreed same may be accepted as evidence of 
Withess on that point.) Of the 8172,500, which is the gross amount 
named in the contract, SILL S224) remain Unpata, with interest 
according to tenor of the notes, as set forth in the schedule, and 
against Which the Florence Mining Company coneedes a credit of 
the value of {.23S tons of the ore at the market value, which the 
Mlorence Mining Company claims could not exceed $4.50. The 
Florence Mining Company ownes all of these notes. Referring back 
to the 15th December cash payment above referred to of $21,562.50, 
Which then became due, and on the ISth December the August 
4-months note became due, amounting to $21,993.75, in regard to 
which we received a letter from Brown, Bonnell & Co. of December 
Gth, S2, which is offered as “ Exhibit A” and read in evidence. On 
receipt of that letter T sent Mr. Geo. L. Graves, see’t’y of our 
ol) company, by first train to Youngstown, in consequence of 
that letter, Mr. Graves submitted a verbal report, and after- 
wards reduced lis report to writing. (This statement is marked 
“Exhibit BY and it is agreed that the same may be received as the 
deposition of Mr. Graves, subject to exception as to competency of 
anyvoorallof it,and that Mr. Matthews may be introduced to con- 
tradict the same.) After Mr. Graves. returned and made his report 
we carried out the agreement made by him, and the notes so given 
appear in the schedule. As to the eash payment of $10,000 referred 
toin Mr. Graves’ statement I offer letter of Brown, Bonnell & Co., 
marked “Exhibit C.” and same was read. We acknowledged receipt 
of this letter and accepted the notes referred to in lieu of the cash 
payment with the understanding referred to in Mr. Graves’ — that 
It should not affect the contract. We adopted: the arrangement 
made by Mr. Graves and acted upon it subsequently. We shipped 
the ore In accordance with that agreement. The February note was 
maturing, and was due on 19th February, for $21,993.75. Concern- 


, 
oe 
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ing that we received a letter from Brown, Bonnell & Co., dated 
Keb'y 10th, marked “ Exhibit D.” To this letter we replied as fol- 
lows: “ Exhibit E” (agreed to be correct copy.) In answer to that 
letter a telegram from Brown, Bonnell & Co. was received at the 
Milwaukee oftice. Mr. Graves and T[ left Milwaukee on the 14th 
Keb’y for Philadelphia. This telegram was forwarded to us and 
received by us between Milwaukee and Chicago. This telegram — 
marked “Exhibit F.”) On reaching Chicago we sent message 
dated Feb’y 14th. marked “ Exhibit GG.” No other communi- 
cation passed between us concerning that Feb’v note. On Feb- 
ruarv ISth we were in) New York. We left there Monday 
morning and arrived here ‘Tuesday morning for breakfast. 1 
learned from Mr. Wing that a receiver had been applied for 
31 for Brown, Bonnell & Co. IT saw Mr. Matthews after the 
recelver Was appointed. IT was informed upon what grounds 
the receiver was appointed. Mr. Matthews said he had sent 
the $10,000 by check. The check was received and forwarded 
for collection, and was not paid but protested. The check and 
protest offered, marked “Exhibit IL? This check was to apply 
on note made October 16th, S82, due four months. As between 
the two companies the delivery of Norway ore was same as Florence 
Mining Company ore, and was done by consent and request of 
grown, Bonnell & Co. No money was paid by Brown, Bonnell & 
Co. In February. We had the ore called for by the contract; deliv- 
ered it according to the contract up to the appointment of a receiver, 
and we had the ore ready to deliver and were ready to deliver ac- 
cording to contract. [ was familiar with the ore market during the 
winter of 1882-5. In the spring of 1855 and up to June ore and 
mining companies could not supply the demands made upon them, 
About July Ist the ore market began to drop off. The iron men 
had bought beyond their wants. There was a constant and contin- 
uous and up to the present decline in the price of ore. The market 
for six weeks subsequent to February 1th, 1585, — the decline was 
going on. There was no demand for the ore covered by the Brown, 
Bonnell & Co. ore. According to my judgment, the 9.000 and odd 
tons covered by our contract alter hebey Ith, ISS3, were worth less 
than S8$.50. There was no demand at all for it. Receiver Brown 
took some at SL75. We sole “Orne of this Site ore, > O00) tons, at 
$4.25. LT could not sell it at $4.00 at Pittsburgh. In February we 
thought it worth, perhaps, $4.75 and tried to get that. The receiver 
declined to take the ore and pay for it according to contract, and he 
has not offered to perform the part of the contract of Brown, Bon- 
nell & Co. We have always been ready to perform. (AIL above 
objected to, but received subject to exception.) We have re- 
o2 ceived nothing on our notes save as stated in the petition. 
There may have been a letter with the check for $10,000 from 
Brown, Bonnell & Co., and there was aiso enclosed a blank receipt 
for us to sign and return, marked “ Exhibit [.° 
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(C‘ross-examination: 


All the ore forwarded by us under the contract was consigned to 
the Florence Mining Company, and it owned all the ore shipped 
under that contract not delivered. It owns and holds all the notes 
of Brown, Bonnell & Co. described in the petition and = schedule. 
By arrangement between the Fiorence Mining Company and Brown, 
Bonnell & Co, the contract was modified as per the Graves memo- 
randum. We have brought suit on the notes of Ayres, endorsed by 
Brown, Bonnell & Co., viven in purstlanee of the Graves memoran- 
dum; but Avers is insolvent. We never notified Brown, Bonnell 
& Co. or the receiver of any sale made of ore after appointment of 
receiver, except as we negotiated with receiver to take the ore at: 
same price. Our interviews with the receiver was looking to his 
taking it as receiver. There was none of the ore sold until this 
SUPINE, except to the receiver. IT did) not ceive brown, jonnell WX 
Co. notice of sale of the 5,000 tons, or that it was sold on their ae- 
count. A suit is brought in Chicago against J. Vo Avers & Sons for 
full amount and no credit given for sales made, because we could 
not give credit there. The ore on docks was deliverable on order of 
lorence Mining Company, and was held by the railroads subject to 
the order of the mining Co. We were never asked to deliver any 
ore after receiver Was appointed. Brown, Bonnell & Co, notified us 
when they wanted ore forwarded and how fast, and they onee asked 
us to withhold, as it was coming too fast. When we got notice 

from Matthews that they couldn't meet their paper we sent 
OD Graves to Youngstown, and under Graves’ agreement the ore 

was not to go forward faster than the cash payments, but this 
was not to change our rights under the contract. On these terms 
we accepted their extended piper, Most of those notes were dis- 
posed of by the Florence Mining Company. The company took 
back such paper and now holds it. We sued Avers & Co. because, 
under the law of [linois, we had to sue to hold the indersers. I 
knew Avers & Co.’- condition in Noy. and Dee'r, SI, and wouldn't 
have taken their paper without endorsement for five cents ona 
dollar. 


H. PP. Linninriper, sworn, testified as follows: 


Tam the agent of the Florence Mining Company at Cleveland, 
and was when the contract was made. Inthe usual course of trade, 
after a contract Is signed and ore begins toarrive, we give the dock 
a forwarding order to forward tothe purchaser so many cars per day 
until further notice. The ore starts under this order and continues to 
vo forward daily until, for some cause, vou lave to stop it. The causes 
of stoppage are numerous ; railroad companies want to forward as fast 
as they can, and sometimes even exceed the orders, which results in 
blocking up switelics at the furnace, when the purchaser tells me 
that he is getting crowded and they must stop. [immediately give 
orders to the dock to stop until further notice, and as soon as I tind 
the furnace switches are clear again and ean receive more ore T tel- 
egraph the docks to resume shipments. On this particular contract 
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I presume I have stopped shipments 20 times: I give that as a 
guess. On the 18th, when we heard of Ayres’ failureand suspension 

of B., B. & Co., I telegraphed docks to stop shipments of Flor- 
ot ence and Norway to Brown, Bonnell & Co. As agent of the 

Florence Mining Co. no demand has been made to resume 
shipments to B., Bo & Co. TL saw Brown, receiver, on day he went 
down with order of court to take possession of Brown, Bonnell & 
Co. Italked with Brown, receiver, but not specially about forward- 
ing balanee of ore. I have asked him to buy as receiver, but he 
sald he could not, but that if | would ship to Brown, Bonnell & Co. 
he would talk to me; we were to take our chances for pay. The 
Florence Mining Company could have forwarded the balance of ore 
at any time when contract was complied with. (AIL of above testi- 
mony received under exception.) Tam familiar with ore market. 
From 20th Feb’y, 1883, up to May Ist Florence Mining Co. ore was 
fairly worth—well, | can say we have sold some at $4.75 and some 
at $4.50 between those dates. I tried to sell that quality at $4.50 
and couldn't doit. Last of February nine-thousand-ton lots could 
not be sold, but a reduction of from ten to fifteen cents from $4.50 
might have moved a lot of 9,000 tons about the last of Feb’y. We 
have had lots of our ore atall the Lake Erie ports. We have a gen- 
eral pile, and do not particularly set apart ore under any special 
contract; it is sold and shipped from the general pile. We could 
have shipped B., B. & Co. all their ore from this pile and had 
some left. 

Cross-examined : 

I sent order to stop shipments on Sunday, knowing intimate rela- 
tions between Avers & Co. and Brown, Bonnell & Co., and Ldid not 
change it. 

Re-examination : 
I saw Mr. Van Dyke on Tuesday following the Sunday and told 
him what I had done, and he approved it and T left the mat- 
oe) ter with him. Exthibit- J and Koare copies of letters of B.. B. 
& Co. to Importers’ and Traders’ Bank, New York, showing 
notes forwarded for diseount. 

Statement of Receiver Brown, with exhibits accompanying it, 
offered, and agreed that said statement and exhibits may be con- 
sidered as a deposition of Mr. Brown sworn to. 

Exuipir A. 
YOUNGSTOWN, ()., Dee. Oth, 1SS2. 
Florence Mining Co., Milwaukee, Wis. 

Dk Strs: The money market is now so very close that we shall 
be unable net only to send money for Dee’r proportion of Florence 
ore, but are also obliged to ask vou to renew note for $21,995.75, due 
ISth inst. It is absolutely impossible for us to get money; we 
cannot collect, and the banks have no money at all. 

Yours truly, BROWN, BONNELL & CO,, 
By F. H. MATTHEWS, 7r. 
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Mxuipir B. 
MitwactKkere, March 5th, S83. 


[ left Milwaukee Friday, December Sth, at one o'clock p.m., arriv- 
ing at Cleveland about S o'clock a.m. Saturday, Dee'r 9th; at about 
1} o'clock a.m. took cars for Youngstown, arriving at about two 
o'clock p.m... went at onee to the office of Brown, Bonnell & Co, 
where Fiaet Mr. F. EL Matthews alone in his room. Brown, Bon- 
nell & Co. had purchased a large quantity of ore of the Florence 
Mining Co. under a a dated Feb’y loth, ISSS, upon which 

there was due, Dee, 1oth, a cash payment of $21,062.50 and 
oot upon Dee, ISth a note for $21 5.70, given upon sume con- 
tract. Mr. Matthews had written us, under date of Dee. Oth, 
that they could not make the payment Dee. 1oth in cash and wishe d 
an extension upon the note due the TSth, and the object of my visit 
Was to ascertain their condition and to have some more definite un- 
derstanding about future delivery of ore under the contract. We 
were well disposed toward Brown, Bonnell & Co. and wished to aid 
them im carrying out their contract with us if we could safely do so. 
Mr. Matthews stated that just at that time the banks in that part of 
the — had no money, and that it was impossible to get dis- 
counts, but he had faith to believe that the vy (B., B. & Co.) woul L be 
in much better condition after Jan’y Ist and able to meet their notes 
is they matured ; that the last monthly payments were due Upon 
their ore contracts that month (December), and after that time their 
liabilities would) be decreasing: that they had orders upon their 
books, at fair prices, which would keep the mills running for several 
months, and lis opinion was that they would soon be relieved from 
their embarrassments. [To oasked) Mr. Matthews if there was any 
bonded indebtedness upon the “plant” or any indebtedness other 
than the capital stock. Mr. Matthews said no, there was not, and 
that they had enough finished stock and material in process of man- 
ufacture then on hand to pay all of their iabilities. (LT understand 
that in this statement he did not consider as a liability the compa- 
née’s endorsement upon paper of Jno. V. Aver’s Sons, as he then 
expected that paper would be paid.) Thad assurances from a gentle- 
man, mutually interested with us, that [could rely upon any state- 
ment Mr. Matthews might make to us; that he believed him 
thoroughly honest, and that he would make no statement 
OF not true. Knowing that the plant was very valuable and 
relving upon Mr. Matthews’ statement that it was unencum- 
bered, we made this arrangement. For the cash payment due Dee. 
loth, we agreed to accept Jno. V. Aver’s Sons’ four (4) months notes, 
endorsed by Brown, Bonnell & Co. and bearing interest at the rate 
of seven percent. perannum. — For the note due Dee. 1Sth we agreed 
to accept ten thousand dollars in cash, and the balanee in Jno. V. 
Aver’s Sons’ four months notes, bearing interest at the rate of seven 
(7) per cent. per annum. About future shipments Mr. Matthews 
promised this: We were delivering to them from the docks at 
Cleveland and Ashtabula about 81 1000 worth of ore per month. 
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He expected that they would be able to meet their notes as they 
natured monthly, which would amount to about $22,000 per month, 
but in case they were enable toso meet the notes they would pay each 
month, at least, as much money upon them as was the value of the 
ore delivered by the Florence Mining Co. to them from the docks 
the preceeding month. 

Relying upon these representations, and with the understanding 
that the substitution of Jno. V. Aver’s Sons’ notes, endorsed by 
Brown, Bonnell & Co. would in no way effect the responsibility of 
Brown, Bonnell & Co. upon the contract, we continued shipments 
of ore to them from the docks. 

GEO. L. GRAVES. 
Exuip:t D. 
Younastown, O., Feb’y 10th, 1883. 
Florence Mining Co., Milwaukee, Wis. 
35 Dn Sirs: We propose to take up your note due 19th inst. 
by paying vou $10,000.00 cash and giving vou notes of Jno. 
V. Ayer’s Sons as follows: 
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This is the very best we can do, and trust it will be satisfactory, 
Please make your arrangements accordingly. 

Yours truly, KH. MATTHEWS, 7r. 
Exuibir E. 

Minwatker, Feb’y 12th, 1885. 
Brown, Bonnell & Co., Youngstown, ©. 

GENTLEMEN: Your favor 10th inst. noted. Our understanding 
Was that you would pay for at least as much ore per month as you 
took from the docks the preceding month, if vou did not wholly 
meet vour notes. Wedon’'t wish to change that arrangement. Last 
month vou had $10,256.38 worth of Norway ore from docks, and 
$1,627.00 of Florence, making $19,885.58, so near the amount of 
vour notes that you should take it up when due, and we expect that 
you will make your arrangements accordingly. 

Yours very truly, 
(Signed) GEO. L. GRAVES, 
Cor. Sec'y. 
Exuipir F. 
Datep Younustows, O., Feb. 1SS-, 2.14. 
To Florence Mining Co. : 
Impossible to do better than stated in letter of 10th. You must 


arrange accordingly. Answer. 
BROWN, BONNELL & CO. 
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of Exuipir “G.” 
( Telegram.) 
Ciicaco, Inn, Feb’y, lath, 1885 

Brown, Bonnell & Co., Youngstown, O.: 

“Are called East; send the ten thousand ($10,000) to Milwaukee, 
and we will hold the note. Will try & see you on our way home 
next week. Answer at Milwaukee.” 


(Signed) JOIN IL VANDYKE. 
(Signed) GEO. L. GRAVES 


exuipir “TL.” 

$10,000.00, New York, Fel’y 25rd, 1885. 

Please to take notice that a draft for ten thousand dollars, dated 
Keb’y, 17th, 1585, payable, drawn by Brown, Bonnell & Co. upon 
Importers’ and ‘Traders’ National Bank, endorsed by you, having 
been this day presented for payment, which was duly demanded but 
refused, is protested for non-payment, and that the holders look to 
you for the payment thereof. 

(Printed) kr A. kK. BRYAN, 
Notary Public, City and neon of New York. 

To Geo. D. Van Dyke, treas. 

$10,000.00. New York, Fel’y 25rd, 1885. 

Please to take notice that a draft for ten thousand dollars, dated 
Feb’y 17, 1585, payable, drawn by Brown, Bonnell & Co. upon 
Importers’ and Traders’ National Bank, endorsed by you, having 
been this day presented for payment, which was duly demanded but 
refused, Is protested for hoh-payment, and that the holders look to 
you for the payment thereof. 


(Printed) ALK. BRYAN 
Notary Public, City and County of New York. 


To Brown, Bonnell & Co, 


40) OLS). NEW YorK , keb’y 17, ISS5. 
The Importers’ and Traders’ } National Bank of New York, 
pay to Florence Mining Company or order ten thousand dollars, 


$10,000.00, (Signed) BROWN, BONNELL & CO., 
(Signed ) I. 1. MATTILEWS, 7%. 


Uxirep Sratres OF AMERICA, 

State of New York, City and County of New York. | 

On the 25rd day of February, 1883, at the request of the Merean- 
lile National Bank of the City of New York, 1, PF. A. K. Bryan, a 
notary public of the State of New York, duly commissioned and 
sworn, did present the original draft hereunto annexed to a person 
at the Importers’ and Traders’ National Bank of New York City and 
demanded) payment thereof, which was refused; whereupon I, the 
suid notary, at the request aforesaid, did protest, and by these pres- 
ents do publicly and solemnly protest, as well against the drawers 
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and endorsers of the said draft as against all others whom it doth 
or may concern, for exchange, re-exchange, and _ all costs damages, 
and interest already incurred for want of payment of the same. 
In testimony whereof I have hereunto subscribed my name and 
affixed my notarial seal in the city of New York aforesaid. 
[Seal F. A. K. Bryan, Notary Publie, New York. ] 
(Signed.) A. K. BRYAN, 
Notary Publie, N.Y. Co. 


And I do hereby further certify that on the 24th day of 

41 February, 1883, due notice of the foregoing protest was given 

to the drawer and endorsers thereon in manner following, 

to wit, by depositing notices, postage prepaid, in the post office 

at New York city, to Brown, Bonnell & Co., as drawer-; Geo. D. Van 

Dvke, as drawer; Abbott Lawrence, Esq., as drawer: A., cashier. 

Enelosed to Abbott Lawrenee; A. cashier. Endorsed: Folio 75; 

No. 3645. Protest, 810,000.00, Brown, Bonnell & Co., for the Mer- 

cantile National Bank of the City of New York. New York, Feb- 
ruary 25rd. Ik. AL kK. BRYAN, 

Notary Public, No. 191 Broadway, New York. 


Exuipir I. 
78 YouNGSTOWN, ()., kelry li, ISS5. 
Received of Brown, Bonnell & Co. ten thousand dollars, N.Y. 
clik, in ae. 
$10,000, 
Exuipir J. 
Youncstown, O., kel’y 16th, 1SS8. 
Importers’ and Traders’ Nat'l Bank, New York city. 
Dk Stirs: We enclose herewith following note for discount and 
credit to our ae’t, viz: Reir Bros., 4 mos., Feb’y 1oth, ’85, 5,000.00, 
Please send statement. 
Yours truly, BROWN, BONNELL & CO., 
By FF. oH. MATTHEWS, 77. 
42 Exuipir Kk. 
Younastown, O., Fel’y 17th, 1883. 
Importers’ and Traders’ Natl B’k, New York city. 
D’k Sirs: Inclosed please (place?) for discount and credit to our 
account following paper, viz: 


J. W. Stoddard and Co., 4 mos., Feb’y Ist.------------- 695 38 
Do., . * a Ne 712 O85 
Do., eS * = En 605 30 
Do., © Feet 1,125 20 


$5,195 91 

Please send statement. 
Yours truly, BROWN, BONNELL & CO., 

By FLU. MATTHEWS, 77. 
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Statement of Receiver Brown, with Exhibits Filed with Master in Petition 
of Florence Mining Company. 
Youncstown, O., July 31, 1885. 
Messers. H. D. Goulder and Francis I. Wing, attorneys. 
GENTLEMEN: In accordance with your joint request I submit the 

following statement in relation to the account of Brown, Bonnell & 
Co. with the Importers’ and Traders’ Bank of New York. In the 
latter part of 1SS2 an account was opened with the bank, and almost 
daily credits and discounts were obtained up to the time of the fail- 
ure, the account aggregating over $150,000 per month. February 
15th the bank rendered an account of debits and credits to that date 
from Jan’y 15,showing a balance to credit of B., B. & Co. of $1,195.56. 

On the 16th of Feb’y the bank credited $2,695.48 for draft 
AS and SILOGOLOL for notes sent on the 1-Ath, and on the 19th 

credited S2,576.51 for draft remitted on the 17th, as will be 
seen by the copy of the bank’s account current from Feb'y 15 to 
March Ist, herewith submitted, marked “A.” On the 16th and 17th 
of Feb’y there was also sent to the bank for discount and credit the 
hotes described 1 letters of those date 3. coples of which are attached, 
marked “B° and *C." On the receipt of the aecount (A) early in 
March my agent, Mr. Matthews, wrote the letter dated M’ch 9th, a 
copy of Which is attached, marked “D3” in reply to which was re- 
ceived the letter dated March 15, copy marked “ FE.” hereto attached. 

On the 2st of March T wrote to the bank demanding the return 

of the notes and notifving — that T should draw upon the bank for 
the balance due, as shown by the account (A), 82,427.91, a copy of 
Which letter is attached, marked “FL” The draft was drawn by me 
and was paid by the bank, and on the — of March the bank re- 
turned the notes sent to it, as above stated, on the 16th and 17th 
Keb’y ; these notes are described in copies of letters Band C. None 
of these notes were sent for credit, with special reference to or to pro- 
vide for the S10,000 check made to the order of and paid to the 
Mlorence: Mining Co. The check was made supposing that notes 
sent on the L6th had been, and that the notesent on the 17th would 
be, credited, and the account be good for that as well as other checks 
drawn both before and afterwards. Trusting the foregoing may 
vive all the Information desired, Tam, 

Very truly yours, FAYETTE BROWN, Receiver. 


‘A. 


Brown, Bonnell & Co. in account with the Importers’ & Traders’ 
Natl Bank of N.Y. 


ISS3. 
of St Mech 1. Balanee .ee. 2.485 75 
en ina roe 2 427 01 
2 4S ret ? 485 re 


M’ch 15. Balanee-.... 2427 91 
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The above check was not included in our statement rendered you 
on the 2nd inst., as it should have been. 
44 “wy 


Younastown, O., 


—, 1883. 
Brown, Bonnell & Co, in account with the Importers’ and Traders’ 
Natl Bank of N. Y. 


Dr. Cr. 
TSS}. 
Feb’y 17. Postage on vouchers returned —_ 27 Feb’v 15. Balanee _. 1,195 36 
2, * Te Ren. M402. 205 48 
15 ‘* Pise. ...2.. 1,061 91 
3, 19. Ren., 17 .. 2,377 31 
Ho OO 
4 


136 40 


4 
150 
Se VOUNONE TUES cccccemumeee o ey said 
Sn, Fe 
8.299 06 8.220 O68 


Mich 1. Balance... 2,485 75 


“7 
Youncstown, ©., Fely 16th, 1883. 
Importers’ & Traders’ Nat'l B’k, New York city. 
Dn Strs: We enelose herewith following note for discount and 
credit to our ac., viz: 
Reis Bros., 4 mos., Feb’y 15, ’83.-.-----------. ee $5,000 00 


Please send statement. 


Yours truly, BROWN, BONNELL & CO, 


I 
By F. oH. MATTHEWS, 77. 
45 “<= 
Youncstown, O., Fel’y 17th, 1885. 
Importers’ & Traders’ Nat'l B’k, New York city, Dr. 
D’x Sirs: Inclosed, please, for discount and credit to our ac., fol- 
lowing papers, Viz: 


J. W. Stoddard & Co., 4 mos., Feb’y Ist --.------------ 695 88 
Do., " , EE een Ti2 03 
Do., C8 © Qi 605 30 


Do., S © Mie 1,123 20 


$3,195 91 
Please send statement. 
Yours truly, BROWN, BONNELL & CO., 
by F. HW. MATTHEWS, 7r. 
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és ]).” 
Younastown, O., M’eh 9, 1883. 
Importers’ & Traders’ Nat'l B’k, New York city. 

D. Stes: Your statement of ac. rec'd showing balance due Brown, 
Bonnell & Co. S2.485.75, but not erediting proceeds of note Reis 
Bros., $5,000.00, sent vou Feb’y 16, or of notes of J. W. Stoddard & 
Co., amt to 83,195.91, sent vou Feb’v 19, for both of which we hold 
vour acknowledgments. Please inform me what you Intend doing 
in regard to the balance shown In statement and with the notes 
above mentioned, as you are aware all property of b., B. & Co. las 
been turned over to me as receiver, of which you have had notice. 

Yours truly, 
(Signed) FAYETTE BROWN, Deceiver, 
By FF. W. MATTHEWS, Ag’. 


AW _ 
New York, W’ch 15th, 1885. 
I. Hf. Matthews, Esq., ag’t, Youngstown, O. 


Dr Sr: Your letter 9th inst. has our attention. The paper is 
now held by us. It was never discounted, as the letter containing 
it making the application arrived after we had received notice 
through the newspapers of Mr. Aver’ financial difficulties. You 
know very well the history of our business relations. We ask that 
these notes In question, as well as the balance of account remaining 
on our books, be left with us as a further guarantee for the paviment 
of such paper as we have bearing the nameof Brown, Bonnell & Co, 
It seems to us that this request of ours Is a reasonable one, and one 
which vou can and will gladly grant to us underthe circumstances, 


Yours respectfully, EDWARD TOWNSEND, Cash’. 


éé Raggy 
Youncstrows, O., March 2, 1885. 


Edward Townsend, Esq., eash’r Importers’ and Traders’ Nat'l Bank, 

New York. 

Drank Sir: Returning after an absence of several days, I find 
your favor of the loth inst. awaiting my attention. The paper for- 
warded to vou on the 16th and 17th of February, amounting to 
$8,195.91, was Intrusted to you for a special purpose, viz., to be 
offered te your bank for discount, and for no other use or purpose 
Whatever. The paper was declined by your bank, and the title to 
the same passed to me as receiver for Brown, Bonnell & Co. at the 

date of my appointment, Feb’y 20th. IT should violate my 
47 trust were I to appropriate that or any other asset toward the 
liquidation of any one claim in preference to others, and 
must therefore ask you to return the paper to me on receipt of 
this. 


a RRA NOTE SO ow 


A ACI ge 
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The balance due to Brown, Bonnell & Co., as per your statement 
of account, $2,427.91, also became a part of my trust; and, as I shall 
need the same for paying for labor on Saturday next, | will draw 
upon you for the sume to-morrow. 

I enclose a copy of the decree of the U.S. cireuit court appointing 
a receiver. Since that date other orders of court have been made 
the better to enable me to convert the material on hand into market- 
able products and to dispose of the same. The works were!stopped 
long enough to take a careful and complete inventory, and then a 
portion of the mills started up. There were raw materials—partly 
manufactured iron and finished product—on hand amounting to 
about $250,000. We have already sold and delivered more than 
$175,000 worth of this property, and have booked orders to:cover all 
that can be made from the remainder of the material, much of it at 
higher prices than were obtained before the failure. I shall soon 
have the pleasure to submit to creditors and others interested a 
statement of assets and liabilities. It now looks as if this statement 
will be a much more favorable one than has been anticipated. 

Yours respectfully, 
(Signed) FAYETTE BROWN, Leceiver. 


4S Mitwauker, Wis., April 5th, 1885. 
I’. H. Matthews, Esq., ag’t Fayette Brown, receiver, Youngs- 
town, ©. 

Drak Sin: Your favor 4th inst. noted. We heard a few days 
since, through our agent, Mr. Lillibridge, that your people were dis- 
posed to make a settlement with us for our claims (M. M. Co. and F. 
M. Co.) against B., B. & Co., to which we are favorably inclined. 
We should be glad to receive a proposition for such settlement, and 
if we could agree upon one it would carry with it this question: As 
to just what amount of notes we should surrender, is there any like- 
lyhood of any offer being made soon’? Would sav further in regard 
to the question of where the loss in the decline of ore should fall 
that we have written our att'vs at Cleveland our views fully, and we 
expect that it will be settled there with the receiver and the court. 
We were ready to carry out our part of the contract, but B., Bo & Co, 
could not carry out theirs, and we don't see why we should stand 
the whole loss arising from their inability to meet the requirements 
of the contract, but we presume the question will be met fairly and 
disposed of equitably. Please let us hear from you. 

Yours very truly, 
(Signed) GEO. L. GRAVES, Cor. See’y. 


(In reply to yours of M’ch 2%.) 
Minwatukere, Wis., April 2nd, 1883. 
Fayette Brown, Esq., receiver Brown, Bonne!l & Co., Youngstown, O, 


Dear Sir: We note your favor with statement. The tonnage of 
ores taken agree- with our figures. We find that B., B. & Co, 


49 had only 5,183 tons of Norway ore at 86.00 instead of 5,283 tons 
? 


Ee ee 
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as upon our bill of March 6th, and we enclose now statement of 
Menominee Mining Co. ac’t showing due them $2,849.92. For this 
we have had no notes. It isan open account. As to Florence Min- 
ing Co.’s ac., this seems to us the best and simplest way. B., B. & 
Co. contracted for 30,000 tons of ore, of which they have received 
15,579 tons of Florence and 5,185 tons of Norway, total 20,762 tons, 
leaving $258 tons not delivered. This ore is now worth but $4.75 
perton. Weare willing to return notesto the amount of $43,S80.50— 
i. ¢., Value of 9,258 tons of ore at 84.75 per ton. Of course there will 
have to be an adjustment of interest upon settlement. We trust this 
will meet your views. 

Yours very truly, 
(Signed) GEO. L. GRAVES, 
Cor. See’y. 


Balance which would have been due under contract... $111,322 40 
Less 9,258 tons ore not delivered, S4.75..----------- 435,880 50 
Balance due Florence Mining Co,.--..------------- 867,441 90 
Due Menominee Mining Co,_.-..-.-----.---------- 2,849 92 

Total due both COMMONS cnccncanccocsecess REE OE 


YouNGSTOWN, Ap] Ath. 1SS35. 
Geo. L. Graves, Esq., cor. see’'y Florence Mining Co., Milwaukee, 

Wis. 

Di Sin: Yours of2nd rec’d. Your statement of tonnage Florence 
ore not delivered : Lb. Bb. & Co, is substantially correct, suv, 25S tons, 
The reason of its non-delivery you know as well as ldo. B., B. & 
Co. did not refuse to receive it. [ts retention was your owa volun- 
tary act tosccure vourselves against loss,or supposed loss, and B., B. & 

Co. cannot In any way be held responsible for it. If vou had 
Oo” been prevented from delivering the ore by any of the causes 

micntioned in the contract vou would of course have returned 
B.. Bo & Co. their notes for amt not delivered at the contract price. It 
scoms tome that this case is exactly analogous and should be treated 
In the same wav—that is, vou should return BB. & Co.'s notes for 
W258 tons at Soo per ton,or So5,0PS.00.  Phis course is being pur- 
stred hy other ore Co's who hold BB. & Co.'s notes, and is the only 
way | should feel justified in settling with vou, 

Yours truly, FAYETTE BROWN, Receiver, 

By FL. MATPPIEWS, Ag. 


wey _ J ee 
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And afterwards, to wit, on the Ist day of Noy., A. D. 1883, the fol- 
lowing report was filed in said cause in said court, viz: 


Master's I port. 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. In Equity. 


Tne Lake Surerntor Trox Company ef al. ) 
Us, 4 No. 4105. 


Brows, BoNNELL AND CoMPany. 


Report of the special master upon the petition and claim of the 
Florence Mining Company. 


Under an order of our circuit court, entered in this case at the 

April term thereof, the undersigned was appointed special master 

to report upon the various claims filed by the creditors of the 

o] defendant, and in case of disputed claims to ascertain the 

sum due the petitioners and the nature of the lien, if any, 
claimed. 

The Florence Mining Company, On the Oth day of May, A. 1). 
1885, filed its petition in this case against the defendant, claiming a 
sum due on ore delivered to the defendant upon a contract set forth 
in its petition and an additional sum due as damages for failure of 
the defendant to carry out on its part the terms of said contract. 

By consent of counsel it was agreed that the hearing should pro- 
ceed as though an answer making a general denial of the allega- 
tions of the petition had been tiled. The master was attended by 
counsel during the taking of the testimony, and the case was 
submitted on briefs prepared with great ability by the counsel for 
respective parties, 

The facts as presented by the evidence are that on the 13th day 
of February, 1SS2, the Florence Mining Company and the defendant, 
Brown, Bonnell & Co., entered into a written contract by the terms 
of which the Florence Mining Company, as vendor, agreed to sell to 
Brown, Bonnell & Co., as vendee, thirty thousand tons of Florence 
iron ore of its standard quality, deliverable at Cleveland and Ashta- 
bula during the season of navigation of 1SS2 on the docks of the 
New York, Pennsylvania and Ohio Railroad Company or the Lake 
Shore and Michigan Railway Company, and as near one-sixth of 
the total quantity per month as practicable, said ore to be paid 
for by the vendee at the rate of tive and seventy-five one-hun- 
dredths dollars per ton, in eight equal payments of $21,562.50 each, 

pavable on the 15th days of May, June, July, August, Sep- 
a2 tember, October, November, and December, 1855, respectively, 

in cash, making in all $172,500.00, Said ore was to be con- 
signed to the vendor and to be subject to its order until forwarded 
from the docks. 

Other provisions of the contract not material to the case need not 
be recited. 


edie ee 
ee 
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Under said contract the vendor had delivered to the vendee, prior 
to February 19th, 1885, twenty thousand seven hundred and sixty- 
two tons of the ore specified, and the same had been accepted by the 
vendee. On the 20th day of February, 1885, the defendant com- 
pany passed into the custody of a receiver by order of this court, 
and by that proceeding and from that day was fairly adjudged 
insolvent. On the day preceding the appointment of said receiver 
the vendor temporarily suspended shipment of ore, in the usual 
course of its delivery, under fear of the insolveney of the vendee, 
Which fear was confirmed on the day following by the proceeding of 
this court to which T have just referred. Up to the time the vendor 
suspended delivery, as aforesaid, the contraect—varied in some par- 
ticulars by mutual consent—had been complied with by both parties. 
At that time 9.258 tons of the iron ore had not been delivered to 
the vendee — The vendor failed to deliver that balance or any part 
thereof because of the insolveney of the vendee, but claims to have 
had the ore ready for delivery. and that it would have been delivered 
had the vendee offered to perform its part according to contract. 
The vendee, upon the failure of the vendor to continue its delivery 
of the ore, did not make any demand for further delivery, and, by 

its action, fairly gave evidence of its desire to re-cind the con- 
Oo tract. Under these circumstances the vendor had the righit to 

concur in the vendee’s wish to re-cind and treat the contract 
asatanend,or it had the right to refuse to re-cind and insist pron 
enforcing the contract. It claims to have done the latter, and asks 
to prove its claim for the full amount due under the contract and 
credit the vendee with the value of the undelivered ore at the mar- 
ket price and at the time of the appolntmrent of the receiver. The 
vendee claims that the conduct of the vendor in fuling to continue 
its delivery upon credit: under the contract to it or its receiver was 
equivalent to concurring in the vendee's virtual proposition to re- 
-clnd the contract. 

If the vendor had elected te stand to its contract it was bound to 
deliver recording two its contract—z, e., Onl credit, ‘The Insolvency of 
the vendee did not alter the terms of the contract so as to authorize 
the vendor to insist upon delivery tor cash. If the vendee, after in- 
solveney, had demanded that the contract be fulfilled it- could only 
have insisted upon a delivery for cash, for it could not compel a 
vendor to sell to an insolvent upon credit when, by its conduct, it 
had given the vendor the privilege to re-cind; but if the vendor in- 
sists Upon enforcing a contract to sell pon credit to an Insolvent 
vendee it can only demand notes provided for in the contract. This 
secms clear from the reasoning of the court (Brett, J.) in Morgan vs. 
Bain: so that in this case, if the vendor intended to clect to entorce 
the contract, it should have offered to deliver under the contract Upon 
credit: and, having failed to do so, Lam of the opinion that by its 
action it elected to concur in the reseission of the contract, as the 

vendee by its conduet may fairly be held to have offered to 
of todo. Tad the contract provided for cash or delivery of the 
ore the vendor would unquestionably have lad the right to 
make tender for eash, and, on refusal to accept and to pay cash on 


FAYETTE BROWN, RECEIVER, &e. 3D 
part of the vendee, the vendor could have sold the undelivered ore 
at the market price at the time of the breach and have oflered to 
credit on vendee’s notes the sum so realized by such sale; but the 
vendee having contracted to pay for the ore in its notes, the vendor, 
if it intended to insist upon enforcing the contract, should have 
tendered the ore on credit, according to the contract. 

The contract having, therefore, by act of both parties, been re- 
-cinded, | am of the opinion thrat there should he credited Upon the 
balance due upon the notes given by the vendee, viz., S111,522.41, 
the value of 9,258 tons undelivered ore, at the contract price, 85.75 
per ton, viz., $95,118.50, with interest from the first day of Mareh, 
ISS5, which would have been a reasonable time within which the 
parties should have expressed their election to enforce or re-cind the 
contract. 

I donot think the Florence Mining Company has waived any right 
to claim the full sum, as above indicated, by reason of having ae- 
cepted the notes of J. V. Aver’s Sons, endorsed by Brown, Bonnell 
& Co. in lieu of the original notes of Brown, Bonnell & Co. 

[do not think the Florence Mining Company has any lien upon 
the fund or notes that was in the hand- of the Importers’ and Traders’ 
National Bank of New York city on or abott the 17th day of Feb- 
ruary, 1SS5, at which time the vendee made its check, $10,000, pay- 
able to the vendor, or that anv such lien attaches to said fund and 
notes that subsequently came into the hands of the receiver. 

[ herewith submit all the evidence taken upon this claim. 

DO All of which is respectfully submitted. 
A. J. RICKS, 

Special Master. 


And afterwards, to wit, on the 21st dav of November, A.D. 1883, 
the following exceptions to master’s report was filed In said cause in 
said court, viz: 

Exceptions to Master's Report. 
In the Cireuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


Tne Lake Surertor Iro~ Co., Jackson Tron Co., and NEGAUNEE 
CONCENTRATING Co, 
Us, 


Brows, BONNELL AND Co. 


Exceptions of the Florence Mining Company to com’r report on its 
claim. 


Now comes the Florence Mining Company, by Harvey D. Goulder, 
its solicitor, and excepts to the findings and report of A. J. Ricks, 
Esq., commissioner, upon the claim of said Florence Mining Com- 

any against said Brown, Bonnell & Co. herein filed in the respects 
and for the reasons following: 

First. That the said report finds that the Florence Mining Com- 
pany agreed to abandon or acquiesced in the abandonment of the 
contract therein mentioned. 

o—U2 
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Second. That the said report finds that eredit should be given 

Brown, Bonnell & Co. upon the notes referred to at the contract 
price for the undelivered ore. 

Hs Third. That the said report does not find that credit for 
said undelivered ore should be given upon said notes at the 

market price. 

Fourth. That the said report does not find the market price at 
Which said undelivered ore should be credited to be the sum of four 
and (°°, dollars (84.50) per gross ton, 

Fitth. That said report finds that the giving of the check men- 
tioned in said report was not an equitable assignment pro tanto of 
the cash in bank ane the notes sent on by Brown, Bonnell & Co. to 
its bank for discount, as described in said report. | 

Sixth. That the said report does not find that the check referred 
to therein was an assignment of the cash in bank and said notes 
sent on for discount and their procecds to the amount of said check. 

Seventh. That the said report does not find that the reeeiver 
should be ordered to pay over to the Florence Mining Company the 
sum of ten thousand dollars by reason of said check. 

Kiehth. That the said report does not find that the said check 
operated as an equitable assignment to the Florence Mining Com- 
pany of the amount of money on deposit in the said bank at the 
time of the appointment of the receiver. 

Ninth. And for other errors and mistakes of law and fact in the 
findings of the commissioner appearing in said report. 

By HARVEY DD. GOULDER, 
Nolicitor for the Flore nce Mining Co. 


Bricf. 


57 A full brief on the questions involved was filed with the 
commissioner, and is with the files of this case,to which the 
court Is respectfully referred as my brief on the foregoing exeep- 
tions. 
Respectfully submitted. &e., 


HARVEY D. GOULDER, Sol’r. 


And afterwards, to wit, on the 26th day of July, being a day of 
the April term, A. D. 1SS4, of said court, the following decree was 
entered in this cause, viz: 


a, CTE, 
LAKE Surenton Tron Co. vs. Brows, Bonnett & Co. 


This cause came on to be heard before the Honorable John Bax- 
ter, circuit Judge, and Tlon. Martin Welker, district judge, upon the 
exceptions of the Florence Mining Company to the report of the 
special master upon the claim of said Florence Mining Company, as 
set forth in its petition, as one of the ereditors of Brown, Bonnell & 
Co., and upon the testimony filed therewith, and the same was ar- 
gued by counsel, and thereupon it is ordered that said exceptions 
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be overruled. and that the report of the said special master be con- 
firmed, and that the amount of the claim of said Florence Mining 
Company as one of the creditors of said defendant, Brown, Bonnell 
& Co., be fixed at the sum of $61,715.00, being the amount so found 
by said special master, together with interest on the same to June 
Ist, ISS4, to be paid as may hereafter be ordered by the court in the 
further hearing of this cause, from which order and deeree of the 
court the said Florence Mining Company pray an appeal to the next 

term of the Supreme Court of the United States, which 1s al- 


oS lowed upon the said Florence Mining Company executing its 
bond, conditioned as provided by law, in the sum of 8600.00, 
Oy Know all men by these presents that we, The Florence 


Mining Company, as principal, and TL. P. Lillibridge and G., 
A. Garretson, as sureties, are held and = firmly bound unto Fayette 
brown, receiver of Brown, Bonnell & Co., or his successor 1n the sum 
of six hundred dollars; to the payment whereof, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 


jointly and severally, firmly by these presents. 


Sealed with our seals and dated this Sist day of fete, In the year 
of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-bounden Florence Mining Company has ap- 
pealed to the next Supreme Court of the United States froma decree 
of the cirenit court of the United States for the northern district of 
Ohsio, bearing date the Oth dav of July, A. 1). ISS4, in a cause 


wherein the said Florence Mining Company was — and the said 
corporation of Brown, Bonnell & Co., Fayette Brown receiver, was 
respondent : 


Now, therefore, the condition of this obligation is such that if the 
above-named appell: int shall prosecute its appeal with effect and pay 
all such damages, costs, and expenses as shall be awarded against it 
as such appellant therein, then this obligation to be void ; otherwise 
to remain in full force and effect. 

FLORENCE MINING COMPANY, [SEAL. ] 
By TH. PL LILLIBRIDGE, 
Its Duly Autheviaed Agent. 
H. P. LILLIBRIDGE, SEAL. 
A. GARRETSON, me, 


Sealed and delivered in presence of— 
Witness : 
G. J. WARDWAY. 


[Endorsed :] No. 4195. In the circuit court of the United States 
for the northern district of Olio. vs. Appeal 
bond. Approved and filed ,1Si-. — 


, Judge. 


60 UxItep STATES OF AMERICA, i] J 
Northern District of Ohio, Eastern Division, | ° 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be true, full, and correct copies of the original bill, entry of appear- 


yl) PLORENCE MINING CO, VS. FAYETTE BROWN, RECEIVER, &¢. 


ance, subpaena and return, order of court appointing the receiver, 
aflidavit of Harvey HL. Brown, supplemental bill, alias subpeena and 
return, order of the court to file creditors’ claims, and the order pro 
confesso as filed and entered in the journals of the court in the orig- 
inal case in which The Lake Superior Tron Company, The Jackson 
fron Company, and The Negaunee Concentrating Company are 
complainants and Brown, Bonnell and Company is defendant; and 
I further certify that the foregoing also contains full, true, and 
correct copies of the petition and claim of the Florence Mining 
Company, the answer of havette Drown, receiver; the order of 
court appointing a master to pass upon creditors’ claims, all) the 
testimony taken before said master relating to the claim of said 
Mlorence Mining Company as filed by said master with lis report, 
report of the master upon the claim of the Florence Mining Com- 
pany, the exceptions to said) master’s report, the decree of the court 
upon said) master’s report in the said) Florence Mining claim, and 
the allowance of the appeal and the appeal bond as the same appear 
from the original tiles in said case and the journals of the court now 
remaining in my custody, 

ln witness whereof [have hereunto set my hand and aflixed the 
seal of said court, at TAY office in Cleveland, in said district, on this 
2nd day of October, A.D. ISS4, and in the 109th year of the [nde- 
pendence of the United States of America. 

[Seal of the Cireuit Court, North’n Dist. of Ohio. J 


AUGUSTUS J. RICKS, Clerk. 


KMndorsed on cover: N. Ohio @.C. U.S. No. 92. The Florence 
Mining Company, appellant, vs. Fayette Brown, receiver of Brown, 
Bonnell & Co. Filed 11th October, 1SS4. 
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IN THE 


SUPREME COURT OF THE UMTED STATES 


OCTOBER TERM, 1887. 


THE FLORENCE MINING CO., 
vs. 
FAYETTE BROWN, RECEIVER OF 
BROWN, BONNELL & Co. 


No. Qe2. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT. 


Brown, Bonnell & Co., a corporation of the State of Ohio,hav- 
ing become insolvent, the Circuit Court of the United States, upon 
a judgement creditor's bill, appointed a receiver of its property. 

The Court thereafter made an order requiring all creditors of 
Brown, Bonnell & Co. to appear and file their claims with the 
clerk. 

Thereupon the Florence Mining Company, a corporation of 
the State of Wisconsin, appeared and filed its claim, alleging in 
substance that it had made a contract with Brown, Bonnell & Co. 
for the sale of 30,000 tons of iron ore at $5.75 per ton, aygregating 
$172,500, payable in eight equal installments, for which notes had 
been given. That it had delivered 20,762 tons of ore under the 


contract, and had the remaining 9,238 tons on hand ready for de- 


livery when Brown, Bonnell & Co. became insolvent and the re- 
ceiver was appointed ; that at all times it had been ready and 
willing and able to perform the contract on its part, but that 
Brown, Bonnell & Co. by reason of their insolvency became and 
were wholly unable to take and pay for the ore remaining unde- 
livered as aforesaid. And it offered to credit on the claim the 
market value of the ore remaining in its possession, which value 
was $1.25 less than the contract price. 

The receiver raised the objection that no claim should be al- 
lowed in respect of the 9,238 tons of ore not delivered; or in 
other words, that the detainer of the ore, fer se, put an end to the 
contract and that the value of this ore at the contract price should 
be credited. The difference involved is $1.25 per ton, amounting 
to $11,577.00. 
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Another issue raised by the mining company’s claim was 
whether a check given it by Brown, Bonnell & Co., shortly before 
their failure, on account of a certain cash payment then due on the 
ore contract, operated as an equitable assignment of a certain fund 
in bank, which afterwards passed into the receiver's hands. 

The matter was referred to a master, and his report on these 
issues Was adverse to the mining company, (Record p. 31) which 
thereupon filed the following exceptions. Record P- 33 

hirst:—-Vhat said report finds that the Florence Mining Com- 
pany agreed to abandon or acquiesced in the abandonment of the 
contract therein mentioned. 

Second:—That said report finds that credit should be given 
Brown, Bonnell & Co. upon the notes referred to at the contract 
price for the undelivered ore. 

Third:—TVhat said report does not find the market price at 
which said undelivered ore should be credited, to be the sum of 
$4.50 per gross ton. 

Fourth:—YVhat said report finds that the giving of the check 
mentioned in said report was not an cquitable assignment, fro 
tanto,of the cash in bank and the notes sent on by Brown, Bonnell 
& Co. to the bank for discount as described in said report. 

hifth:—Vhat said report does not find that the check referred 
to therein was an assignment of the cash in bank and said notes 
sent on for discount and their proceeds, to the amount of said 
check. 

Stirth:—That said report does not find that the receiver 
should be ordered to pay over to the Florence Mining Company 
the sum of ten thousand dollars by reason of said check. 

Seventh:— That said report docs not find that said check op- 
erated as an equitable assignment to the Florence Mining Com- 
pany of the amount of money on deposit in said bank at the 
time of the appointment of the receiver. 

kitghth:—And for other errors and mistakes of law and fact 
in the findings of the master appearing in said report. 

Afterwards the Circuit Court overruled cach and every of the 
above exceptions, and entered a final order or decree confirming 
said master’s report, from which decree the mining company now 
appeal to this court. 

KRRORS. 

The Circuit Court erred in overruling the above mentioned 
exceptions to the master’s report, and in ordering that said report 
be confirmed ; and the said exceptions so overruled are relied upon 
as a specification of the errors intended to be urged on this appeal. 


THE EVIDENCE. 
There was no conflict in the evidence adduced before the 


master. The undisputed evidence was substantially as follows : 
On February 13th, 1882, the Florence Mining Company and 
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Brown, Bonnell & Co. entered into an agreement in writing for 
the sale and delivery of 30,000 gross tons of Florence iron ore, 
deliverable at Cleveland and Ashtabula, on specified docks, during 
the season of lake navigation of 1882, in monthly installments of 
as near one-sixth part each month as practicable. Satd ore to be 
consigned to the Florence Mining Company and to be subject to tts 
order until forwarded from the docks. 

It was to be paid for at the rate of $5.75 per ton, in eight 
equal payments, on the 15th day of each month, from May to 
December, in cash, aggregating $172,500. It was further agreed 
that promissory notes of Brown, Bonnell & Co., at, four months, 
might be substituted for any of these cash payments except the 
last two due in November and December. (For full text of con- 
tract see Record, p. 14.) 

During the season of lake navigation of 1882 the mining com- 
pany, for the purpose of filling this contract, had mined the entire 
quantity and at its own expense had forwarded the same from its 
mines in Northern Wisconsin, by rail and lake, 77a Escanaba, 
Michigan, to the specified docks at Ashtabula and Cleveland. 

Shipments from these docks had been made from time to 
time as requested by Brown, Bonnell & Co., but for a time had 
been suspended at their request, owing to a strike at-their works. 

On the 19th day of February, 1883, when Brown, Bonnell & 
Co. became insolvent, 20,762 cross tons of ore had been forwarded 
them from the docks, and the remaining 9,238 tons were on the 
specified docks ready to be forwarded to them on request. (Record 
p. p. 18 and 20.) 

And the Florence Mining Company held notes of Brown, 
Bonnell & Co. for the unpaid balance of the contract price for the 
entire quantity of 30,000 tons of ore, aggregating $111,322.41. 

In December previous, growing out of the proposition of Brown, 
Bonnell & Co. to substitute notes for the December cash payment, 
a further agreement had been made, in consideration of the Flor- 
ence Mining Company waiving its right to require cash at that 
time, that Brown, Bonnell & Co. would pay each month upon 
their notes at least as much cash as was the value of the ore 
delivered to them from the docks during the preceding month. 
And at said time, for the purpose of further securing the payment 
of their indebtedness to said mining company, Brown, Bonnell & 
Co. gave to the mining company notes of J. V. Ayer’s Sons, pay- 
able to Brown, Bonnell & Co., and by it endorsed to the mining 
company ; but these notes were taken as collateral security merely 
and not as payment, (Record, p. 20 also p. 22): all of which notes 
the mining company, at the time of filing its claim, owned and 
held ready to be delivered up as the court should direct. (Record, 
p. 20.) 

On the toth day of February, 1883, Brown, Bonnell & Co. 
notified the mining company that they would be unable to meet 
their note for $21,993.75 maturing on the ioth of that month, and 
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proposed to pay $10,000 cash and the balance in other notes, 
(Record, p. 23, Ex. D. and pp. 18-19,) which proposition, so far as 
it related to the payment of $10,000 cash, was accepted,(Record,p. 
(8 and 23-24, Ex. KE. F.& G.) And on the 16th day of February 
Brown, Bonnell & Co. gave its check on the Importers and Traders 
National Bank of New York City for $10,000 to the mining com- 


pany, (Record, p. 25, Ex. I.) and on the same day and also on 
the next, sent to the bank certain notes for discount and credit to 
make their account good. (Record, p. 25, Ex. K., and Record p: 


26 and p. 27 Ex. B. & C.) : 

The check when presented was not paid, and the cash then 
on deposit amounting to $2,545.75 and the notes sent for discount 
and credit, aggregating $8,195.91, were subsequently turned over 
to the receiver. (Record p. 26 and kx. D. ik. F. p. 26-28.) 

On the 17th day of February came the announcement of the 
failure of J. V. Ayer’s Sons, a Chicago firm, for whom Brown,Bon- 
nell & Co. was a heavy indorser, which failure added to their own 
embarrasments. And on the 20th day of February Brown, Bon- 
nell & Co. passed into the hands of the receiver appointed as 
aforesaid. (Record p. 4. 

Notwithstanding the repeated breaches of the contract on the 
part of Brown, Bonnell & Co.; notwithstanding their failure to pay 
the December installment in cash according to the contract, and 
their failure to pay their notes at maturity ; notwithstanding their 
failure to pay cash for ore delivered according to the modification 
of the contract made in December; notwithstanding their ac- 
knowledged inability to take and pay for the ore as agreed, the 
delivery of ore from the dock continued down to the day preced- 
ing the appointment of the receiver, when the mining company 
temporarily suspended their ordinary daily shipments from the 
docks. No demand was made at any time on behalf of Brown, 
Bonnell & Co. for further shipments. Record p. 19-20.) 

As soon as the receiver was appointed, the mining company 
offered to continue the shipments to the receiver if he would take 
and pay for the ore according to the contract, which proposition 
he declined. (Record p. 17 i ’ 

The ore market was a falling one, and the market value of the 
ore in question at the time of the appointment of the receiver 
was not to exceed $4.50 a ton, and has not since exceeded that 
price. (Record p. 19 and 21.) 

The difference between the market value and the contract 
price is $1.25 a ton, and on the 9,283 tons undelivered the loss 
amounts to $11,577.50. 

By reason of these facts the mining company claims the 
right to recover this loss; and also the right to recover the 
amount of the check above mentioned, out of the money and se- 
curities which were in bank and afterwards delivered to the re- 
ceiver. 
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The receiver does not question the facts above stated, and 
the master in his report has found the facts substantially as we 
have stated them, although not with as much detail. 


ARGUMENT. 


First:—Our first proposition is that upon these facts the 
mining company had the right to retain the ore still in its posses- 
sion as a securtty for the price—a right analogous to that of 
stoppage 7 transitu—and that the exercise of this right was not 
necessarily derogatory to the contract, and did not, fer se,amount 
to a rescission of the contract, or an agreement to rescind on our 
part. 

The master in his report very frankly shows that in reaching 
his conclusion on this question he went upon the theory that, not- 
withstanding the extent to which the contract had been executed 
by the parties, the vendor, upon the default and insolvency of the 
vendee, was put to the election cither to treat the contract as 
rescinded or to continue to make delivery notwithstanding the 
vendee's insolvency and take the chances of recovering its pay. 
In other words his theory was, that an unpaid vendor has no right 
upon the insolvency of the vendee, to retain the goods in his 
possession as security for the price and at the same time treat the 
contract as unrescinded. 

Support is claimed for this holding in the case of Morgan vs. 
Bain, L. R. 10 C. P. 15. In fact the decision of this important 
issue is based upon that case alone. 

Vorgrn vs. Bain, in the first place, is clearly distinguishable 
upon its facts from the case at bar. It was an action ,by an insol- 
vent vendee upon a contract of sale which the coust found asa 
fact, had been rescinded by mutual consent. The coyrt discussed 
the right of the vendee to rescind the contract upon the insolvency 
and default of the purchaser; but the question of a vendor's right 
to treat the contract as in force and retain the property still in 
his possession as security for the price does not arisd in the case. 
And Morgan vs. hain, does not decide, and is not an authority for 
the position that the insolvency of the buyer, pegs se, works a 
rescision of the contract, or that the vendor has fot a right, by 
reason of such insolvency, to detain the goods remaining in his 
possession as security for the price; it is authority only for the 
position that the parties may agree to rescind. 

The right of the unpaid vendor to detain the goods remaining 
in his possession as security for the price, without such detainer 
being deemed an agreement on his part to rescind the contract, 
is distinctly established in England by a number of recent author- 
ities. 

In 1873 the case of Ex parte Chalmers, 8 Ch. Ap. 289, was 
decided and has been since followed in a number of cases. 
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See- 
In Re. Phanix Bes. St. Co., 4 Ch., Div. 108. (1876.) 
Grice vs. Richardson, 3 Ap., ©. 319. (1577-) 
Lx Parte Stapleton, 10 Ch., Div. 586. (1879. ) 
2 Benjamin on Sales 4 Am. Ed. )$$1016, 1119 and $$1120, 1121. 
Blackburn on Sales (2 Eng. Ed., 1885,) (Part IIT, Ch. 3.) 


Ex Parte Stapleton is an authority directly in point. The 
syllabus states the substance of the decision thus: 

“When the purchaser of goods sold on credit becomes bank- 
‘“rupt before the vendor has parted with the possession of the 
“goods the trustee in the bankruptcy has a right to elect to com- 
‘plete the contract by paying the agreed price in cash within a 
“reasonable time. But if he does not do so the vendor is entitled 
“to treat the contract as broken and to resell the goods without 
“first tendering them to the trustee. And the vendor is entitled 
“to prove inthe bankruptcy for damages for the breach of con- 
“tract, the measure of damages if the market is falling, being 
“the difference between the contract price and the price obtained 
“on the resale.” 

Jessel M. R. delivering the opinion of the court said: 
“The real question is whether there has been any breach 
“ofthe contract on the part of the liquidating debtor, and if. so 
“when the breach accrued. The sale of the cargo was for a price < 
“to be paid by acceptances which would be given by the debtor. 
“Long before the cargo arrived the insolvency of the debtor was 
“known and announced to the vendor. What was the conse- 
“guence to him? It would be aésurd to suppose that he, not 
“having then parted with the cargo, was bound to part with it 
“ain exchange for acceptances of the debtor which were worthless, 
“or nearly so. Butt the insolvency of the debtor was not a 
“breach the contract would assume that complexion. [am of 
“opinion that ifa person who has entered into a contract of this 
“kind gives to the vendor before he has parted with the goods, 
“that which amounts in ecficet to this notice: ‘Tl have parted with 
“all my property and am unable to pay the price agreed upon’—it 
“is equivalent to a repudiation of the contract. Of course that 
“would not effect the right of the trustee to elect to fulfill the con- 
“tract in paying the price in cash, provided that he does so within a 
“reasonable time. But if he does not do that I think that the ven- 
“dor is entitled to treat the contract as broken, without making 
“any tender of the goods to the trustee. If that be so and the 
“contract is broken, the damages for the breach are plainly, if the 
“market ts falling, the difference between the contract price and 
“the price obtained upon re-sale.” 

The vendor re-sold at a large loss, andproof of this damage 
was admitted and the claim sustained. 

Since the decision of the case of Wewhall as. Vargas, (15 Me. 
314), there seems to have been no doubt in this country that the 
exercise of the right of stoppage zu transitu or of the analogous ‘i 
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right of detaining the goods where the seller had not parted with 
the possession of them, was not a rescission of the contract, 
though it is doubtless true that parties way so conduct as to re- 
scind the contract,where the right of stoppage is exercised as well 
as where it is not. 

The syllabus of this case is as follows : 

" The stoppage of goods 7x transitu does not rescind the con- 
“tract of sale, but places the parties in the same situation as 
“nearly as may be, in which they would have been if the vendor 
“had not parted with the possession. * * * * * * If 
‘ voods are thus stopped and applied to the payment of the price, 
“and a balance still remains unpaid, the vendor may recover it of 
“the vendee.” 

At page 326 the court says: 
“Viewing these rights in that light, the vendor has not by any 
“act manifested a disposition to end or determine the contract. 
“His interest requires him to insist upon its execution, and his 
“acts appear to have been dictated by it. On the contrary, the 
“ representatives of the vendee have found it for the interest of the 
“estate to refuse to pay the whole price and take the whole prop- 
“erty, and their acts are in accordance with this interest. They 
“have made no effort to take up the bill or pay the price, and have 
‘resisted all efforts made to obtain it, and this cannot be regarded 
‘in-any other light than that of a refusal to comply, which re- 
“lieves the vendor from the necessity of making a tender of the 
“goods or the proceeds, which by agreement now represent 
“them.” 

The present law is thus stated in- 


’ 


Parker vs. Byrnes-—1 Lowell 539. 

eee that ifthe buyer stops payment before the 
“seller has actually parted with the possession of the goods, 
“though after he has parted with title, the lien revives.” 
And in— 


Ex parte Lace, 2 Lowell, 245, 


it was held that in a case where the seller had taken the notes of the 
buyer, but the latter became insolvent, the lien revives as a secur- 
ity for the price, and the seller is entitled to prove his claim 
against the bankrupt’s estate for the balance, after crediting the 
proceeds of the goods upon the indebtedness. 


See also— 
Milliken vs. Warren, 57 Me. 46-50. 


The case of Patton's Appeal (45 Penn. St. 151) is very similar 
to the case at bar in its facts. This was a case where the promis- 
ory notes of the vendee had been given at the time of the sale 
for the whole price, part of the goods had been delivered, and at 


LT me cere tet Finn tee cn tie 


& THE FLORENCE MINING COMPANY, VS 


the time of the insolvency of the vendee some of the notes were 
and some were not matured. The vendors retained the balance of 
the goods in their hands and re-sold them upon notice. The syll- 
abus of the case is as follows : 

“The detention by vendors of goods so in insolvency and as- 
“signment for benefit of creditors by the vendees does not rescind 
“the contract of sale, and the vendors are entitled to pro rata 
“distribution out of the assigned estate.” 

The late Mr. Justice Strong, delivering the opinion of the 
court, at page 158 says: 
“The first position taken by the appellant is that S. and W. 
“Welsh are not creditors of White, Stephens & Co. — It is insisted 
“that their detention of the sugar sold on the insolvency of the 
“vendcee before delivery is a rescission of the contract of sale, and 
“that consequently the notes given for the price are not recovera- 
“ble. This position is not maintainable. Notwithstanding the 
“doubt expressed in some of the older cases, the modern decisions 
“clearly show that neither the stoppage of goods while 7” ¢ransitu, 
“nor the exercise of the analogous right of detention before a tran- 
‘situs has commenced, operates as a rescission of the contract of 
“sale, and in this the elementary writers generally agree.” (Quo- 
ting authorities. 

“And it must be so, for the cases agree that the vendee may, 
‘at any reasonable time after the vendor has stopped the goods, 
“enforce his claim to them by the payment of the purchase money 
“according to the terms of the original contract ; that the vendor 
“may also, notwithstanding his exercise of the right of stoppage. 
“maintain an action for goods bargained and sold, provided he be 
“ready and willing to surrender the goods according to the terms 
“of the original contract.” (Quoting authorities. ) 

“We need not however discuss this general principle at 
“length, for, even if it be in doubt, it is plain that the stoppage tn 
“this case could not work a rescission of the sale. Part of the su- 
“oars had been delivered to White, Stephens & Co. and had been 
“by them re-sold. It was therefore impossible to put the parties 
“into their original position. (2 Kent 480.) When, therefore, the 
* Messrs. Welch detained that part of the sugars that had not been 
delivered at the time of the failure of the vendees, they did not 
“thereby annul the sale, but they held the goods as a security for 
“the payment of the stipulated price.” 

See also—- | 


Welsh vs. White, 38 Pa. St. 396. 
Wanamaker vs Yerkes, 70 1d. 443. 


The rule was early laid down in Massachusetts in the case of— 
Arnold vs Delano, 4 Cush. 33, at 39-41. 


“ . + ¢+ &¢ & © © & © Be eee hee eee, 
“ing that a vendor who has thus given credit for goods waives his 
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“lien for the price, does so on one implied condition, which is that 
“the vendee shall keep his credit good. If therefore before pay- 
“ment the vendee becomes bankrupt or insolvent and the vendor 
‘still retains possession of the goods, or any part a them, or if 
“the goods are in the hands of a carrier, * - .' 
‘and the vendor can regain his actual possession nt a stoppage in 
“transitu, then his licn is restored, and he may hold the goods as 
“ security for the price.” (The italics are our own.) 
This case is cited as authority in— 
Mohr vs. Railway Co., 106 Mass. 67-71. 
Collins vs. Delaporte, 115 Mass, 159-162. 
Daniels vs. Newton, 114 Mass. 539. 


and other late cases of that state. 

This doctrine was also applied to the case of stoppage zx 
transttu in the following cases in Massachusetts: 

Rowley vs. Bigelow, 12 Pick. 357. 

Stanton vs. Eager, 16 1d. 467-475. 
The law was settled for Ohio in the case of 

Jordon vs. James, 5 Ohio 88-98. 
The court saying: 

The vendor's right of stoppage 7” fransi/a docs not proceed 

“on the ground of rescinding the contract, but rests expressly 
“upon its continuance on the ground of an equitable lien, and if 
“the goods are stopped the vendee may recover them upon his 
“complying with the contract or paying the price.” 


Rhodes vs. Mooney, 43 Ohio State 421, 
The same doctrine prevails in Connecticut. See— 
Rogers vs, Thomas, 20 Conn, 53. 
Also in New York— 
Harris vs. Pratt, 17 N. Y. 263. 
And in Mississippi— 
Hunter vs. Talbot, 11 Miss. 754. 
See also— . 
2 Kent’s Commentaries, 541. 
1 Parson’s on Contracts, 598. 
A difference is suggested between the retaining of goods by a 
vendor and their stoppage 7” ¢ransitu. On this subject I cite— 
White vs. Welsh, 38 Pa. St. 20, 


to this effect : — 
“____ Judges do not ordinarily distinguish between a retaining of 
“goods by a vendor and their stoppage 7x transitu on account of 
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“the insolvency of the vendee, because these terms refer to the 
“same right, only at different stages of perfection and execution 
“of the contract of sale. If a vendor has a right to stop 7” tran- 
“sttu,a fortiori, he has a right of retainer before any transit has 
“commenced.” 

In ex parte Chalmers already cited, the court says, per Mel- 
lish, L. J.: 
“Tn both Ploram vs. Sanders, and Wentworth vs. Outhwatte. 
“there had been a sale of specific goods, not mercly an agreement 
“to sell goods delivered by installments, but it would be strange 
“if the right of a vendor who had agreed to deliver goods by 
“installments were less than that of a vendor who has sold specific 
*ooods, and the judgment of Crompton, J..in Griftths vs. Perry, 
“to which I have referred, shows clearly that there ts no difference 
“between the two cases.” 

I cite further- 


Parker vs. Byrnes, 1 Lowell 5, 39. 
Ex parte Luce, 2 1d. 245. 
Hilliard on Sales, p ge 286. 

Storv on Sales, Scetion 321. 

2 Kent Com., 492-493. 


It is true that the parties way so conduct so as to rescind the 
sale, but we maintain that this cannot be true and is not true in 
this case. The time for the delivery of this ore, according to con- 
tract, was long past. It had been delayed for the convenience of 
the vendee. The mining company had mined and_ transported 
several hundred miles all of the ore necessary to fill this contract. 
True it had not been specifically set aside, but was in a general 
pile forwarded by the appellant for the purpose of filling a number 
of such contracts... The mining company was ready and willing to 
forward the ore until December, when the vendee wanted to sub- 
stitute notes for a cash payment, and then it was arranged that 
we should forward the ore on the vendee’s paying on the 15th of 
each month, when a note became due, at least as much thereon as 
the contract price of the ore forwarded during the preceding 
month, which arrangement was carried out on our part by deliver- 
ies down to the day before the appointment of the receiver. 


It was manifestly impossible to rescind this contract and place 
the parties in anything like their original condition. And herein 
lies an essential difference between this case and that of J/organ 
vs. Batu, relied on by the master. 

Patton’s Appeal, 45 Pa. st. 15. 

But it is impossible to find in the Record any act of the mining 

company showing the slightest disposition or intention on its part 


to abandon the contract 
At page 18 of the Record Mr. Van Dyke testifies: 
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" The Florence Mining Company mined the ore, paid the 
“royalty on it, shipped it to Escanaba, paid the rail freight, and 
“thence by lake to the ports designated in the contract. The 
“entire quantity of the ore was all on the docks designated by 
‘* November Ist, 1882." 
Again on page 19- 

‘“___We had the ore called for by the contract; delivered it ac- 
“ cording to the contract up to the appointment of a receiver, and 
‘we had the ore ready to deliver, and were ready to deliver ac- 
‘cording to the contract. * * * - = 6h 6a 
“ receiver declined to take the ore and pay for it according to the 
“contract, and he has not offered to perform the part of the con- 

‘tract of Brown, Bonnell & Co. We have always been ready to 
‘ perform.” 

Mr. Lillibridge testified at page 21 of the record : 

“—___T saw Brown, Receiver, on the day he went down with order 
“of court to take possession of Brown, Bonnell & Co. I talked 
“with Brown, Receiver, but not specially about forwarding balance 
‘of ore. I have asked him to buy as receiver, but he said he 
‘could not, but that if | would ship to Brown, Bonnell & Co., he 
‘would talk to me; we were to take our chances for pay. The 
‘Florence Mining Company could have forwarded the balance of 
“ore at any time Ww hen the contract was complied with. ™ ° 
. * * We have a general pile, and do not 
" saienedilaasis set aside ore under any special contract. It is sold 
“and shipped from the general pile. We could have shipped B. 
“B. & Co. all their ore from this pile and had some left.” 


There was nothing more we could do under the circumstances. 
In effect, Brown, Bonnell & Co. had said to us, “We are not able 
to, and we do not intend to carry out the contract, and we now 
put it effectually out of our power to carry it out.” After that 
notice and their default, we need only be ready and willing to per- 
form, and the testimony shows that we were. We did nothing in- 
dicative of a different intention, if the other party would perform, 
but told the receiver of our readiness and willingness. 


It was suggested in argument before the master that we did 
not tender and give notice and re-sell the ore, which it was claimed 
would at all events be necessary to establish the value of the ore 
retained, and that we did not bring an action until some months 
after the insolvency. 

The master, adopting the view that there was a rescision by 
the mere insolvency and our retaining of the goods, dogs not seem 
to have passed upon these minor questions. 

In respect to the time of bringing the action it will be remem- 
bered that the vendce was insolvent, a receiver had been, appointed, 
and it was not until April 23d that the court made its order for the 
presentment of claims, set out on page 10 of the Record. We filed 
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our claims in accordance with that order, within the time there 
fixed. 


In respect to tender, we submit that we were not bound to 
make tender to Brown, Bonnell & Co., nor could we, since all their 
business and effects were in the charge and possession of the 
receiver. (Order of court at page 4 of Record.) //tgh on Recetv- 
ers, Sec. 1. But in fact we did make the best tender the character 
of the property admitted of when we offered the ore to the receiver 
and he declined to carry out the contract or to accept the ore. 
(See Record, testimony of Mr. Van Dyke and Mr. Lillibridge, 

pages 17 and 20.) 

Moreover we submit that whenever notice is given by one 
party to the contract that he will not carry it out, the other party 
is excused from tender of performance. His readiness and willing- 


ness are presumed. The law never requires a man to doa_ vain 
thing. This is fully discussed in the leading English case of 


Cort vs. Ambergate R. R. Co., 17 Q. B., 127-148. 
Smith vs. Lewis, 26 Conn. tro. 

Harris vs. ‘Tucker, 50 N. H. 307. 

James and Mitchell vs. Adams, 16 W. Va. 245-266. 
21 Vermont, 21. 


In respect to the measure of damages, the American doctrine 
is well stated in 
Dustin vs. McAndrew, 44 N. Y., 72-78. 


‘ 
“ — "The vendor of personal property in a suit against the vendee 
“for not taking and paying for the property, has the choice of 
“either one of three methods to indemnify himself. 


” 1. He may store or retain the property for the vendee and 
‘sue him for the entire contract price. 
: 2. He may sell the property, acting as the agent for this pur- 


“pose of the vendee, and recover the difference between the 
“contract price and the price obtained on such re-sale. Or 

” 3. He may keep the property as his own and _ recover the 
“difference between the market price, at the time and place of 


“delivery, and the contract price.’ 


Mason vs. Decker, 72 N. Y. 595-599. 
2 Benjamin on Sales (4 Am. Ed.), $1165. 


Preference is given to the third method. 


Cahen vs. Platt, 69 N. Y. 348. 

2 Kent Com. 504. 

Johnson vs. Ellwood, 53 N. Y. 431. 
Brownlee vs. Bolton, 44 Mich. 218. 
Holland vs. Rea, 48 Mich, 218. 
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Bagley vs. Fendley, 82 Ill. 524. 
1 Sedgewick on Measure of Damages, p. 591, marginal page 281, note 
b., in which note many authorities are cited. 


Indeed it is held in some cases that the price obtained ona 
re-sale is not conclusive, but is merely evidence tending to show 
the market value of the property. 


As to the question whether any of our rights were waived by 
the taking of notes, we contend, as held by the master, that that 
did not affect the question since the contract called for cash pay- 
ments and the right to give notes, even if they were concurrent 
notes, makes the payment a conditional payment only. 


2 Daniels on Negotiable Instruments, Sec. 1261, and cases cited. 
Merrick vs. Boury, 4 Ohio St. 60. 

Suthff vs. Atwood, 15 Ohio St. 136. 

2 Daniels Negotiable Instruments, Sec. 1260. 

Ex parte Luce. 2 Lowell 245, where the court said : 


“It was argued, with much earnestness, that after a payment 
“for the goods by note the right was lost, or rather had nothing 
“to rest on. This would be so if the debt were really paid; but 
“when it turns out that what was accepted as payment does not 
“bear the fruit of payment, the law does not insist on taking the 
“word for the thing. The cases are all one way on this point. 
“The special doctrine of the courts of Massachusetts, which was 
“insisted on, that a negotiable note is presumed to be payment 
“unless the contrary is proved, is of no consequence, because it is 
“admitted in many cases, decided by other courts, that the notes 
“in those cases were expressly received as payment; but the 
“vendor has been permitted to assert his lien. It is enough to 
“cite upon this point Arnold vs. Delano, 4 Cush., and Mohr vs. 
“ Ratlroad Co., 106 Mass.” 


The notes of John V. Ayer's Sons, received in December, as 
shown in the testimony of Mr. Graves, (Record, page 22,) were 
taken for a pre-existing debt, were made payable to Brown, Bon- 
nell & Co., and indorsed by that company. 

As shown in the testimony of Mr. Van Dyke (page 20 of the 
Record) the Florence Mining Company was the owner and holder 
‘of all the notes. Most of the notes had been disposed of by the 
Florence Mining Company, but were taken back by it. Upon the 
Ayer's notes suit was brought, because under the law of Illinois 
they had to sue the maker to hold the indorser. 

These matters have no effect upon our rights, since we have 
the notes ready to be delivered up and cancelled as the court may 
order. 

Daniels on Negotiable Instruments, Sec. 127 
Ex parte Luce, 2 Lowell, 245. 
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Second :—Our second proposition is that the check given by 
Brown, Bonnell & Co, for $10,000 to the mining company was an 
equitable ancigrnenent of the fund in bank. 

When the check was drawn snd when it was presented, 
Brown, Bonnell & Co. had a credit with the bank of two thousand 
four hundred and eighty-five dollars and cighty-four cents. On 
the day the check was given and on the succeeding day it sent 
notes for discount and credit to an amount sufficient to make its 
account good. These notes were not discounted or passed to tts 
credit by the bank, but together with the cash were subsequently 
turned over to the receiver. (Record p. 26-29.) 


We concede at the outset as a doctrine settled in this court 
that this check gave us no right of action at law against the bank. 


Bank of Republic vs. Millard, ro Wall. 152. 
First National Bank of Washington vs. Whitman, 94 U.S. 343. 


And we submit that the facts do not bring the case within 
the decision of— 


Laclede Bank vs. Schuler, 120 U.S. 515, 


but that the question stated in that case in the last paragraph of 
page 514 is fairly raised by the facts in this case, to wit: that of 
the equitable interest in the fund deposited in the bank to the 
credit of the drawer, after presentation to it for payment. 

No action was taken by Brown, Bonnell & Co. to stop pay- 
ment of the check, to divert the fund in the bank, to appropriate 
the fund to any other use than the payment of this check, nor to 
notify the bank of its failure. The only reason the bank seems to 
have had at any time for not paying our check, is that set out in 
its letter of March t5th, 1883, to the receiver (Exhibit k, Record 
p. 28), to wit: that on learning the financial difficulties of Mr. Aver, 
(for whom, as already stated, Brown, Bonnell & Co. were heavy 
indorsers,) the bank assumed the right to hold the fund in ques- 
tion, in the language of its letter, “as a further guaranty for the 
payment of such paper as we have, bearing the name of Brown, 
Bonnell & Co.” 

The check was presented and protested on February 23d (Ex- 
hibit H, Record p. 24.) It is not disputed that the fund was then 
inthe bank. It is not pretended that any notice had been given, 
or that anything adverse to the payment of the check had been 
done up to that time by either Brown, Bonnell & Co. or the 
receiver. Moreover, the first statement of account made by the 
bank to the receiver, was apparently that rendered March 2d, 
showing a balance on March Ist, (Exhibit A, Record p. 26-27.) and 
from the receiver's letter of March goth to the bank, its reply of 
March 15th, and the Receiver’s reply to that, (Exhibits D. E. F. 
Record p. 28,) it is evident that the receiver's demand for the 
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money and notes was some time later than the presentment of the 
check. Nor is there anything in the Record to show any earlier 
action in the matter. , 


We submit that the mining company, as the holder of the 
check for value, is entitled in equity, to have applied to'the pay- 
ment of the check the money standing to the credit of the drawer 
and the securities sent to the bank by the drawer to make its 
account good, which were so held by the bank when the check was 
presented, and which money and security have since passed into 
the hands of the receiver. 3 

The receiver, in this case, stands in no better position than 
Brown, Bonnell & Co., who drew the check ; he stands in its place, 
and takes only the legal rights of the debtor which he represents 
charged with all equities to which it would have been subject. 


High on Receivers, Secs. 138-444. 

3 Pomeroy Eq. Jur. Sec. 1336. 

Burrill on Assignments (2d Ed.) p. 483: 

2 Daniels Neg. Insts. Sec. 1643. 

Dix vs. Cobb, 4 Mass. 508-511. 

Coates vs. First Nat. Bk. of Emporia, 91 N. Y. 20-26. 
jurn vs. Carvalho, 4 M. & C. 690. 


The giving of the check was an approporation to the use of 
the check holder of the fund in bank as well as of the securities 
sent to the bank to make the drawer'’s account good. 

“IT take it to be clear,” says Mr. Justice Story, “that the 
“drawer impliedly engages that at the time when the check is due 
“and payable he has and will then have, and at all times thereafter, 
“sufficient funds in the bank to pay the same on presentment, and 
“by the draft he appropriates those funds absolutely for the use of 
“the holder.” 


In re Brown, 2 Story 502-519. 


And if the drawer, after doing this, withdraws or otherwise 
appropriates the indebtedness against which he checked, the 
authorities characterize it as a fraud. 


Story on Prom. Notes (7th Ed.), Sec. 498 and note 4 p. 694. 
Bell vs. Alexander, 21 Grat. (Va.), 1, 6. 


If the value for which the check was given proves fictitious, or 
the consideration for the check in any manner fails, the drawer 
may stop payment. The right to stop payment in swvcd a contin- 
gency is important, and must be preserved ; but to say that the 
payee has no equitable claim on the fund provided for the payment 
of the checks, as against the drawer, is to say that the drawer may 
stop payment in axzy contingency, simply at his own caprice, even 
when he raises no objection to the consideration or validity of the 
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check ; and this is to make a man’s check for value as revocable 
as his “last” will. To hold this would be to subvert the whole 
basis of that confidence which enables merchants to transact, 
through checks, a business exceeding, by hundreds of times, the 
entire volume of actual money in circulation. The true doctrine, the 
only doctrine that will in the long run be tolerated by the necessities 
of commerce, is that the payee of acheck acquires by taking it, ifnot 
a legal right to so much of the bank debt, at least an equity therein 
as against the drawer, and that this equity will be enforced when- 
ever the deposit or its proceeds can be reached and are not found 
to be already charged with a superior equity. 


The recent case of Pease vs. Landauer, Receiver, 63 Wis. 20, 
is an authority directly in point. A firm gave a check and before 
its presentation the partnership had been dissolved and a receiver 
had been appointed. The receiver stopped payment of the check 
and claimed the amount of the deposit in the bank. The check 
holder filed an intervening petition against the receiver, and was 
held entitled to receive the amount of the check. Taylor, J., in 
delivering the opinion of the court, says (p. 25): 

“Tt seems to us that the real question in this case is whether, in 
“equity, as between the holder of a check for value, and the drawer, 
“the bank being indifferent as to whether the amount due to the 
“drawer shall be paid to him or the check holder, the check holder 
“shall be paid in preference to the drawer. The receiver, in this 
* case, stands in no bette r position than the firm that drew the check. 
ee ee (At. p. 28.) As a question of morality there 
“can be no doubt as to the injustice of permitting the drawer to 
“prevent the payment of his check. When he gave the check 
“to Pease, it was with the implied, if not with the express 
“assurance that he had a credit at the bank, upon which his 
“check was drawn, sufficient to pay it, and that the bank 
“would pay it on presentation, and that he would not him- 
“self do any act to _Preve nt the bank from paying the same 
“on presentation. ai . Relying upon this 
“assurance, on the part of the oiasina he received the check 
‘and it seems to us very clear that upon equitable principles the 
“drawer is estopped from stopping its payment, except for some 
“good cause, and if he does so arbitrarily he is guilty of a fraud 
“which a court of equity will not sanction. But in this case the 
“drawer did something more than merely giving his check to Pease 
“for the amount due him; he charged Pease with the amount of 
“the check and credited the bank with the payment thereof, and 
“such charge and credit remains on the books of the firm up to the 
‘present time. He has, therefore, so far as he could, without the 
‘consent of the bank, appropriated so much of the debt due him 
“from the bank as is necessary to the payment thereof to such 
‘payment; and the bank not objecting to such appropriation there 
“can be no equity in now allowing the drawer of the check to 
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“withdraw such appropriation without showing some reason for so 
“doing. The bank not objecting, we think it is the plain duty ofa 
“court of equity to direct the payment of the check out of the 
“funds in the bank to the credit of the drawer.” 

In lvorhes vs. Hlesket, 1 Ohto Circuit Ct. Rpts. 7, the contest 
was between the check holder and the assignee of the drawer. 
The court after citing a great number of authorities say, at page 8,— 
“Payment by checks has almost entirely superseded, in com- 
“mercial cities, other modes of payment. They are taken and 
“civen in mutual confidence, with the distinct understanding that 
“they not only represent cash, but practically are cash; therefore 
“they pass by delivery through various hands, performing the pur- 
“pose of as many payments as there are persons who receive 
“them, or transactions in which they are used, and when by the 
“usage of trade they are thus regarded, the liabilities of all the 
“parties should be clearly defined, as well as strictly enforced. 
“In this case the payee had the right to suppose that the drawer 
“had that amount in the hands of the drawee, which he in fact 
“did have, and on the strength of this he accepted the check in 
“in good faith, in the due course of business, and for a valuable 
“ consideration, and as between these parties it was the intention 
“that it should operate as an assignment of the funds in the 
“drawee's hands. The drawer set apart from this fund, for the 
“use of the payee, the amount of the check at the time he deliv- 
“ered it to him, and as between him and the payee it became ab- 
* solutely his, and the assignment of Stewart, before presentation 
“and acceptance of the check, could not divest him of his right to 
“so much of the fund as the check called for, and to hold otherwise 
“would not only be inequitable, but would be contrary to what we 
“think to be the weight of authority.” 


An expression in Chréstmas vs. Russell, 14 Wall, 69, 84, does 
indeed assert that “.\ bill of exchange or check is not an equitable 
“assignment pro tanto of the funds of the drawer inthe hands of the 
“drawee.” But as the matter under consideration was not even a 
bill of exchange, much less a check, but only a series of letters 
promising to set aside a certain note for the promisee’s security, 
the statement above quoted should not be deemed conclusive of 
the question here presented. 

In the inferior federal courts we find decisions, which, although 
not authority in this court, tend to show the drift of federal decis- 
ions. 

Mr. Justice Miller, (The report of the case mentions Miller, 
D. J., but see Errata, opposite p.1, Vol. 8, Fed. R.), in the case of 
First National Bank vs. Coates, 8 Fed. R. 540, has declared that 
a check operates as an cquitable assignment pro tanto, as between 
the holder and the assignee in insolvency of the drawer, where it 
is made and delivered prior to the assignment and not presented 
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for payment until after the drawce is notified of the assignment by 
the assignee. 
See also 

Walker vs. Seigel, 2 Cent. L. J. 508. 

Grgerman Sav. Inst, vs. Adae, 8 Fed. R. 106. 

S. C. « McCrary, 501. 

In re Brown 2 Story, 502. 


The case at bar presents strong equities in favor of the right 
contended for. The drawer of the check gave the check as cash 
and it was credited to the drawer in account. (Reeord, p. 23 Ex. D. 
p.25, hex. 1.) At the same time, to make its bank account vood, the 
drawer of the check scent tothe bank the securities, which, together 
with the money on deposit, were ip bank unatfected by any action 
or notice adverse to the check when it was presented, and we claim 
should be applied upon the check. The bank stands indifferent ; 
it claimed the right to hold them for its own security, but it has 
surrendered to the receiver this cash and these securities (Record, 
p. 20,) and we seek to have the money and the proceeds of the 
securitics In the hands of the receiver applied fre Zante in payment 
of the check. The drawer of the check did all in its power to 
appropriate this money and these securities to the payment of the 
check ; the receiver did nothing in the matter till after present- 
ment of the check for payment: and the drawer, and the receiver 
standing in its place, should now be deemed estopped to say that 
this fund in the possession of this court of equity should not be 
applicd in payment of the check. 


2 Daniels Negotiable Instruments, Sec. 1638-1643. 
Morse on Banking, 234, 459. 471 and 474. 
Byles on Bills (7th Edw), 14 and note. 

1 Story eq. Jur. 1044. 

Morrison vs. Bailey, 5 Ohio St 1}. 

Andrew vs. Blachlev, rr Ohio St. So. 

Bell vs. Alexander, 21 Grat. (Va.) 1 and 6. 
Nat. Exg. Bank vs. MeLoom, 73 Me. 498. 
Wheatley vs. Strobe, 12 Cal. 92-97. 

Pope vs. Hunt, 14 Cal. 407. 

Rislev vs. Pheenix Bank, 83 N.Y. 318-328. 
Coates vs. Kish Nat. Bank, or N. Y. 20. 
Harker vs. Anderson, 21 Wend. 372-381. 
Yeates vs. Groves, 1 Ves, |r. 2NS1. 

Lett vs. Morris, 4 Sin. 607. 

Row vs. Dawson, 1 Ves. Sr. 331. 

Harwood vs. ‘Tucker, 1S Ill., 544. 


It may be urged that, although the check operates as an equit- 
able assignment of the money in bank, it cannot affect the securi- 
ties sent to the bank to make cood the account against which the 
check was drawn. 
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We submit that the transaction, as proved (Record p. 26, 
p. 28 Ex. O) constituted a specific appropriation of the securities 
mentioned, for the payment of the check, which will be upheld in 
equity and enforced for the benefit of the check holder against the 
securities, wherever they can be followed and found unincumbered 
with superior equities. 

Watts vs. Shipman, Assignee, 21 Hun. (N. Y.) §98, illustrates 
the rule. The facts were very similar to those in the case at bar. 
The drawer of the check, as had been its habit, placed in the bank 
on which the check was drawn securities for the purpose of provid- 
ing a fund for the payment of the check. Before the check was 
presented the drawer made an assignment for the benefit of 
creditors, and the check was not paid on presentation. Upon 
action brought by the check holder to charge the securities with 
the payment of the check it was Ae/¢7 “that the check holder 
acquired, in equity, such an interest in the securities so deposited 
as to create in their favor a preference over the creditors claiming 
under the general assignee.” 

This decision finds support in the following authorities: 


Ex parte Waring, 2 Rose Bankr. Cas. 182. 
Ex parte Smart, L. R. 8 Ch. Ap. 220. 


As to the length equity will follow securities or their pro- 
ceeds which equitably should be applied to a particular debt, 


See Bradley vs. Root, 5 Paige Ch, 632-640. 


We therefore urge that the decree of the Circuit Court should 
be reversed on both propositions. 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1887. NO. 92. 


THe Frorenck Minineo Company. 
Appellant, 


Brief and Argument 
for Appellee. 


Against 


FaAveTTeE Brown, ReEckEIVER oF 
Drown, BonneLL & Company. 


STATEMENT OF THE CASE. 

On the 20th day of February, A. D. 1883, there 
was filed in the United States cireuit court for the 
northern district of Ohio, a bill in chancery, in which 
the Lake Superior Iron Company, a Michigan corpora- 
tion. the Jackson [ron Company. also a Michigan cor- 
poration, and the Negaunee (Concentrating Company, 
a New York corporation, were complainants, not only 
In their own behalf. but also in the behalf of all other 
creditors of the defendant, Brown. Bonnell & Com- 
pany, Which is alleged in the bill to be a corporation 
created under the laws of the state of Ohio (Record, 
page 1). 

The bill praved for the appointment of a receiver 
and for general equitable relief. Favette Brown was 
appointed receiver. in accordance with the praver of 
the bill,on the 20th day of February, 1883 (Record, 
pages 4 and 5). 
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On the 28th day of March, A. D. 1883, a supple- 
mental, or perhaps more properly speaking. an 
amended bill. was filed, in whieh it was alleged that 
certain liens upon the property of the defendant 


existed, and praving that a master be appointed to 


ascertain the priorities of liens, and rights and claims of 


creditors generally. (Record, pages 6, 7 and 8). 
On the 23d day of April, 1883. the court entered an 


order for the filing. by petitions. in the clerk's office, of 


all claims of creditors of the defendant corporation. 
(Record, page 10.) 

On the 29th dav of May. E883. the petition anid 
Claim of this appellant was filed in) compliance with 
said order of court. | (Record, pages 11, 12. 13, 14 and 
15.) 

On the 17th day of July. 1883. a special master was 
appointed by the court to determine the rights of the 
several creditors of the defendant. (Record, page 17.) 

Qn the 26th day of September, ISS35, Favette 
Brown, receiver of Brown. Bonnell & Co.. tiled an 
answer to the petition and claim of the Florence Mining 
Company, this appellant. (Reeord, page 16.) and after- 
wards it was stipulated that the hearing might proceed 
as though an answeromaking a general denial of the 
petition of the Florence Mining Company, had been 
filed by Brown, Bonnell & Company. (Record. page 17.) 

Thereupon a hearing was had upon testimony which 
was filed by the master in connection with his report 


and is set forth in the reeord. 
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It appears from the petition of the appellant and 
the testimony introduced before the master, that on or 
about the 18th day of February, 1882, an agreement in 
writing was made between this appellant and Brown, 
Bonnell & Company, with respect to the sale and 
delivery of “80,000 gross tons of Florence iron ore of 
its standard quality.” (Record, page 14.) Delivery of 
the ore was to be made by the appellant during the sea- 
sonof navigation of 1882. at Cleveland and Ashtabula 
*on the docks of the N. Y.. P. & O. R’y Company, or 
the LS. & M.S. Riv Co.. and as near one-sixth of the 
total quantity per month as practicable.” (Record, 
page 14.) 

It was provided in the contract with respect to the 
pavinents for the ore as follows: ‘Said ore to be paid 
for by the said Brown, Bonnell & Co. at the rate of 
$5.75 per ton in eight equal payments of $21,562.50 
each, pavable on the 15th days of May, June, July, 
August, September, October, November and December 
next. respectively. in cash, all in funds par in Cleveland 
or New York, making a total of one hundred and 
seventy-two thousand five hundred dollars. ($172,500). 
The said ore is to be consigned to Florence Mining 
Company, and to be subject to their order until for- 
warded from docks. It is further agreed that promis- 
sory notes of Brown, sjonnell & Company, drawn at 
four months from date on which a cash payment is 
due, with interest at the rate of six per cent. per annum 
added into the face of note (making $21,993.75), may 


4 


be substituted for either of the above cash paviments 


except the last two due in’ November and December 


next, which are to be paid only in’ cash. Said Brown. 
sonnell & Company for the above named consideration 
hereby agrees to buy. receive and pay for said ore as 
above mentioned.” (Record, page 14, and) stipulation 
at top of page TS), 

By the testimony of John H. Van Dyke (Record, 
pages 17 and 18) it appears that the appellant mined 
the ore deseribed in the contract, and had it all on the 
docks designated by November 1, 1882.) This ore was 
all consigned to the appellant. as provided in the con- 
tract, and was not delivered to Brown, Bonnell & Com- 
pany except upon the order of appellant, and ‘it, (the 
appellant), owned all the ore shipped under that con- 
tract not delivered.” (Record, top of page 20 in cross 
examination of Mr. Van Dyke). 

Shipments of ore were suspended by appellant 
at the request of Brown, Bonnell & Company for about 
two months from January 1, 1882. as stated in the Ree- 
ora, pace 1S (the Record probably should read ~ June 
lL, 1882"); shipments of ore were then made as the ore 
was wanted by Brown, Bonnell & Company. After an 
order to the docks to begin shipment of the ore, the ore 
would go forward daily until for some cause it was 
stopped by the appellant. (Testimony of Mr. Lilh- 
bridge, Record, page 20.) 

On May 15, 1882. the first cash payment under the 
contract became due. and was provided for by Brown 
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Bonnell & Company, by its giving, in accordanee with 
the terms of the contract. its two notes, dated May 15, 
1882. amounting to S22.004.538, pavable in four 
months, When these notes beeame due they were 
renewed by a new note of Brown, Bonnell & Company, 
dated September 18, 1882, at four months. B.. B. & Co. 
paving for such renewal $526.28 as interest. This note 
was paid at maturity. 

For the pavment of June 15, 1882, Brown, Bonnell 
& Company gave their four months note for $22,530.81 
in accordance with the terms of the contract. This 
note was paid at maturity. (Record, page 15). 

For the payment of July 15. 1882, a similar note 
was given by Brown, Bonnell & Company, which was 
also paid at maturity. 

For the payment of August 15, 1882, Brown, Bon- 
nell & Co, gave its promissory note at four months for 
$21,993.75; this note was renewed, or rather, taken up 
at maturity by Brown, Bonnell & Co. endorsing to 
appellant four notes of John V. Avers’ Sons, dated 
December 11, 1882. and payable April 24, 1883, such 
notes aggregating In amount $22,622.41. 

For the payment of September 15, 1882, under the 
contract, B.. B. & Co. gave its promissory note at four 
months for $21,993.75. This note was also renewed or 
taken up at maturity by the endorsement and delivery 
to appellant of four notes of John V. Avers’ Sons, 
dated January 10, 1883. payable May 18, 1883, such 
notes aggregating In amount $22,588.19, which amount 


() 


wis SIS8S.79 In excess of the amount of the note of B.. 
Bo & Co. due January 18, 1883, with interest at- the 


rate ol six per cent. per annum, added, 


For the payvient of Oetober 15. TPssz. the note of 


Brown, Bonnell & Company was given for $21,993.75, 
having four months to run. so that it became due Feb- 
ruary DPS. PSS5. 

For the pavineret of November 15, 1882, Brown, 
Bonnell & Company gave its four months note. for 
1.9003. 75. due November 15. 2882. due Mareh 18, 1883. 


It will be remembered that the contract: provided 


i - 
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that the pavinents of November and December loth 
were to be paid only in cash. The substitution of the 
notes of Brown, Bonnell & Company and of John V. 
Ayers’ Sons for these payments was in accordance with 
the contract as changed by agreement.  (Reeord, page 


18, testimony of John TH. Van Dyke.) 


A sufficient consideration for this extension of 


eredit was furnished by the fact that $431.25 was added 
to the amount of the cash payment due November 15, 
1582. as interest, Which additional amount was included 
In the note given to appellant. 

For the cash payment of $21.562.50. due under the 
contract: December 15, 1882. the appellant accepted 
four notes of John Ve Avers’ Sons. aggregating in 
amount $22,127.31 (Record, page 16), which amount ex- 
ceeded the amount of the cash payment then due to 
the extent of $564.81. 
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These notes of John V. Ayers’ Sons were taken by 
the appellant in absolute payment of the amount due 
December 15, 1882. under the contract, as:appears by 
the testimony of George L. Graves at the bottom of page 
22 of the record, where he says. For the cash pay- 
ment due December 15th, we agreed to accept John V. 
Avers’ Sons notes endorsed by Brown, Bonnell & Co., 
and bearing interest at the rate of seven per cent. per 
annum.” : 

The next payment to be made by Brown, Bonnell & 
Company on account of ore was its note of August 15th, 
due December 18, 1882, and it appears fron) the sched- 
ule found on page 15 of the record, that this note was 
paid by the acceptance by the appellant of four notes 
of Johu V. Ayers’ Sons endorsed by Brown. Bonnell & 
(‘o., aggregating In amount S22.622.75. 

In the testimony of George L. Graves, a witness for 
appellant. (Record. bottom: of page 22.) he says: * For 
the note due December Tsth, we agreed to accept 310, 
0OO in cash and John V. Avers’ Sons four months 
notes bearing Interest at the rate of seven per cent. per 
annum. 

As the appellant actually recerved and accepted 
four notes of John Ve. Avers’ Sons in pavinent of the 
note of Brown, Bonnell & Co.. due December Ts8th, as is 
shown by reference to the record on page 15 above 
made, it will be presumed the stipulation for the pay- 
ment of $10,000 in cash referred to in the testimony of 
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Graves, (Record, page 22.) was waived, or else the wit- 
Ness Is mistaken in such statement. 

The next payment to be made by Brown, Bonnell 
& Co., was its note of September 15, 1882. dune January 
18, 1883. It appears by the schedule on page 15 of the 
record, which, as before stated, is made a part of the 
evidence of John H. Van Dyke. by stipulation on page 
18, that this note was taken up and paid) by Brown, 
Bonnell & Co. by endorsing and delivering to. the 
appellant the four notes of John V. Avers’ Sons dated 
January 18, 1883, and pavable May 18, 1883, agere- 
gating In amount $22.588.19. 

There is no other evidence on this subject than the 
schedule statement found on page 15 of record, to 
which reference has been made. 

At the time of the filing of appellant's petition, 
some of the notes of John Ve Avers’ Sons received by 
it from Brown, Bonnell & Co. were due. Upon those. 
suits had been commenced against the makers, J. Y. 
Avers’ Sons, by appellant. and were still pending. No 
claim was, or is made by appellant against Brown. Bon- 
nell & Co. on account of any ability as endorser of 
those notes, and so far as the proof shows, no such 
claim) could be made, as it nowhere appears that the 
proper steps were taken. by protest. to fix such lability. 

A true statement of the account between appellant 


and Brown, Bonnell & Co. on the 29th day of May, 


' 
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1883, the date of filing the petition, would, then, be as 


follows: 


Brown, Bonnell & Co., debtor to Florence 


Mining Co. for 20.762 tons of ore at 


(4 


Bee POF Pk sv cncccccccecnen see S 119,381.50 


CREDIT. 
Cash pavinents of Mav. June cuniel 
July paid by Brown. Bon- 
wie 
J.V. Avers’ Sons notes received 
by appellant on account... S607.337.91 } 
+ | — $.133,845.48 
| Amount) overpaid by Brown. Bonnell | 
ge er 314.463.98 


Qn the sth day of February. IS83; appellant 
throneh its duly authorized agent. Mr. Lillibridge, by 
telegraphing to the docks stopped all furthet shipments 
of ore to BB. & Co. this order was never counter- 
manded suid shipments of ore were hever resumed, 


This order stopping shipments was made bt appellant, 


| 


because it had heard of the failure of JV. Avers’ Sons 


and knew the intimate business relations existing be- 


tween them and BB. & Co. (Record, testimony H. 


P. Lillibridge. pages 20 and 21). 


Nothing was due at this time pron B.. Bo & Co. to 


appolant. Ou the contrary there had been an over- 
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payment of $14,463.98, and on the 20th day of Feb- 
ruary, 1883, a receiver was appointed for B.. B. & Co. 

Since the stoppage of shipments of ore on the sth 
of February, 18383. appellant has never offered or in 
any way shown itself willing to deliver any more ore 
to B., BL & Co. There are statements in the testimony 
of Messrs. Van Dvke and Lillibridge, that the appel- 
lant was ready and willing to deliver the balance of 
the ore at any time when the contract was complied 
with. Those statements are of no tmportance because 
they involve an interpretation of the contract by the 
Witnesses, and make such statements mere statements of 


conclusions of law. 


The only claim made that attempts to charge B., 


B.& Co. with committing a breach of the contract, 1s 


found in the petition, in which it is alleged * that by 


reason of the insolveney of the said Brown, Bonnell & 
ee 


Company and the appointment of a receiver, 


suid Brown, Bonnell & Company have been. and are 


how, as your petitioner is informed and believes, wholly 


unable to take and pay for 9.235 tons of iron ore, being 


the remainder of said 80.000 tons of iron ore undeliv- 


ered,” (Record, puee 11.) 


It is further claimed. as another branch of the case 


under heading in appellant's brief “Second” that, on 


or about the 17th day of February. 1888, Brown, 


Bonnell & Co., In part payment of its note due Feb- 


ruary th. made and delivered its cheek on the 
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Importers & Traders National Bank of New York 
City, for $10.000, pavable to the Florence Mining Co.; 
that the Florence Mining Co. caused this check to be 
presented, on the 23d dav of February. 1883, for pay- 
ment, but payment thereof was refused. (Record, pages 
12 and 24.) 

From the testimony on pages 23 and 24 of the 
record, it appears that this payment was accepted by 
the appellant and that protest was made upon non-pay- 
ment. It appears from the various statements of the 
bank that on March 1, 1883. there was a balance to the 
credit of Brown, Bonnell & Co., of $2.485.75, and that 
this was about the amount of the balance February 17th, 
the date of the check for $10,000, — It appears, also, 
that a note of Reis Bros., amounting to $5,000, and notes 
of J. W. Stoddard & Co. amounting to $3,195.91, in 
all $8.195.91. were sent by B., B. & Co. on February 
16th and 17th to the bank in New York for discount, 
but were not discounted by the bank and were subse- 
quently delivered to the receiver. (Record, pages 27 
and 28.) From this state of facts it is claimed by the 
appellant that it has an equitable lien upon the cash 
balance in bank and the notes sent for discount, by 
virtue of which it is entitled to preference in payment 
over other creditors, to the extent of $10,000. 

In referring to the statements in the brief of appel- 
lant under the head * Evidence.” it is said on page 3, 
“and the remaining 9,238 tons were on the specified 
docks ready to be forwarded to them on request.” We 
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suggest, with respect to this statement. that it is unsup- 
ported by the testimony, We admit that the amount 
of ore named was on the docks, but we insist that it 
stood in the name of the appellant, Which ly the 
terms of the contract was to be the consignee, und that 
It was not ready to be forwarded to Brown. Bonnell & 
Co. upon its request. The testimony of Mr. Lillibridge 
(Record, page 21.) shows that an order was made upon 
the docks, on the Is8th of February, to stop shipments, 
and that that order was never revoked. The witness 
further savs, (Record, page 20.) °° In the usual course 
of trade after a contract is signed and the ore begins to 
arrive, we give the dock a forwarding order to forward 
to the purchaser so many cars per day until further 
notice, The ore starts under this order and continues 
to go forward daily until, from some cause vou have to 
stop it. * PT sent orders to stop shipments On Sunday, 
knowing the intimate relations between Avers’ & Co, 
and Brown, Bonnell & Co.. and I did not change it.” 
(tecord, page 21.) 

On page 8 of brief for appellant it is said 
ee *& * = But these notes. (referring to notes 
oft J, V. Avers: Sols, ) Were taken its collateral SeCUrILY 
merely, and not as pavment. all of which notes the 
mining company, at the time of filing its claim, owned 
and held ready to be delivered up as the court should 
direct.” 


There is no evidence whatever in the record to sup- 


13 


port this statement. On the contrary, it appears that 
the notes of J. V. Avers’ Sons were taken In pavment 
for the ore, and the only offer to vive any portion of 
them up, is found in the letter to the receiver on pages 
24 and 380 of the Reeord. which is conditional and in- 
complete. Tn the schedule annexed to the petition 
they are referred to as having been taken ** on account 
of anstallments due. ete, No reference is made anv- 
where to these notes having been taken as collateral 
security. The arrangement by which the notes of 
J. V. Avers’ Sons, and notes of Brown, Bonnell & Co., 
were taken by the appellant for the November and 
December payments under the contract. was a change 
In the original contract by mutual assent, and fora new 
consideration moving from Brown, Bonnell & Co., 


to-wit: an additional rate of interest. 


ARGUMENT. 

The first contention of appellant is, in effect, that 
the court below erred in not allowing it to recover, as 
damages, the difference between the contract price of 
the undelivered ore (85.75 per ton.) and the alleged 
market price at the time of the appointment of a 
receiver for Brown. Bonnell & Co. (34.50 per ton). 

In support of this contention. it avers no breach 
of the contract on the part of Brown. Bonnell & 
Co.. or its receiver, other than the fact that Brown, 
Bonnell & Co. became insolvent on or about the 20th 
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of February. 1883, through the failure of one of its 
debtors, and at the instance of its creditors a receiver 


Wils appornted to preserve Tis assets. 


There is no proof in the record that the appellant 
ever Indicated to Brown. Bonnell & Co. that it) was 
ready and willing to deliver ore. cither for cash or 
otherwise, after the Isth of February. the time at 
Which it ordered: shipments to be suspended, nor that 
any such offer was made to the receiver, nor that there 
Was any notice given to either Brown, Bonnell & Co, 
or the receiver that the appellant intended to hold the 
undelivered ore as security. for the unpaid price. — No 
notice of the thie end place of sales of the undelivered 
ore Was ever given to Brown. Bonnell & Co. or to the 
receiver; but it appears that. after stopping further 
deliveries of ore on the Sth of February, 1883, the 
appellant did nothing looking towards a carrving out 


of the contract. 


Many authorities are cited in the brief for appellant 
Which are claimed to warrant the position taken by it, 
in this regard, which we submit, for reasons herein- 
after suggested. can have no bearing upon the point 
under discussion except as they tend to support the 
position taken by the court) below in’ favor of the 
appellee. 

The second contention of the appellant is that, by 
the giving of the check for 310.000 to the appellant by 
Brown, Bonnell & Co. on a bank that had $2,427.91 to 
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the credit of Brown, Bonnell & Co., and also had in its 
possession notes of others which had been sent by 
Brown, Bonnell & Co. to such bank to be discounted, 
but which in fact were never discounted, the appellant 
gained an equitable lien upon both the cash and the 
hotes, 

The position of the appellee is, that the proof shows 
that the tithe to the 238s tons of ore undelivered never 
passed to Brown. Bonnell & Co.; that. therefore, the 
contract, so faras it related to this undelivered ore, was 
executory; that the insolvency of Brown, Bonnell & 
Co. Was a proposition on its part to rescind all execu- 
tory contracts ; that the action of the appellant mn stop- 
ping any further delivery of ore on the 18th of Febru- 
ary. and its subsequent non-action and omission to give 
any notice to Brown, Bonnell & Co., or to this receiver, 
of its intention to insist Lipo the contract. or to hold 
the undelivered) ore as security for the unpaid) price, 
Was sufficient to warrant the finding of the master, that 
the appellant had accepted such proposition to reseind, 
and that. therefore. no claim for damages could he 
allowed. but that the appellant should be allowed to 
keep the undelivered ore and prove its claim for the 
balance, unpaid, of the price of the delivered ore ; that 
payments have been made by Brown, Bonnell & Co, in 
eash and notes of J. V. Avers’ Sons to the amount of 
$133,845.45: that the price of the 20,762 tons of ore 
delivered according to the contract was $119,381.50, 
and that there was, on the 20th day of February, 1883, 
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overpaid by Brown, Bonnell & Co, to appellant, under 
the contract. the sum of $14,463.98 > that nothing can 
be claimed on account of the endorsement of Brown, 
Bonnell & Co. of the J. Ve Avers’ Sons’ notes, because 
there is no proof of protest. and the testimony nowhere 
shows that these notes have ever been offered to be 
delivered up to Brown, Bonnell & Co. or its receiver. 
On the contrary. it appears that at the time of the 
hearing before the master, suits were pending ino the 
state of Pinos upon all of the notes of J. Ve Avers’ 
Sons then due and pavable. 

fn support of the position taken by the appellee 
thus briefly recited. we subniit 


First: The eontract between Brown. Bonnell & 


Company and the Florence Mining Company, so far as: 


it related to or affected the ore undelivered on the Tsth 
of February. 1883, was excentory. 

This is shown by the fact that the ore. by express 
stipulation In the contract. was to be consigned to the 
lorence Minine Corapany and to be subject to Its 
order until forwarded) from: docks (Record, page 14.) 
and that the ore was actually so consigned, 

Mr. Van Dyke in his tosGimony (Record. page 20.) 
says: “ATT the ore forwarded by us uaider the contract 
was consigned to the Florence Mining Company and it 
owned all the ore shipped under that contract not 
delivered.” 

The general rule <eoms to be that the fret of Inaking 


il bill of lading deliverable Lo the order ot thre verdor, 
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ix, When not rebutted by evidence to the contrary, 
almost decisive to show his intenton to reserve the jus 
disponendi and to prevent the property from ppssing to 
the vendee. This is practically admitted by the appel- 
lants and their counsel. © Nevertheless. in making the 
necessary distinctions, we deem it) proper to make 
reference to some authorities. ' 

In Benjamin on Sales. third American Edition. 
page 6, it is said: “Tf, by the terms of the avreement, 
“the property in the thing sold passed immediately to 
“the buver, the contract: was termed, in the common 
* law, ta bargain and sale of goods; but if the property 
‘in the goods was to remain for the time being in the 
‘seller, and only to pass to the buver at a future time 
“or on the accomplishment of certain conditions—as, 
* for example, if it were necessary to weigh or measure 
“what was sold out of the bulk belonging to the ven- 
*dor—then the contract was called. in’ the common 
* law. an executory agreement.” 

Again, in section 78, of the same author, it is said: 

“Tn relation to things not yet in excistence, or not yet 
*Lelonging to the vendor, the law considers them as 
‘divided into two classes, one of which may be sold, 
‘while the other can only be the subject of an agree 
‘ment to sell, of an executory contract. . * ° 
‘For the present it suffices to say. that in an actual 
‘sale the property passes, and the risk of loss is in the 
‘purchaser, while in the agreement to sell, or execu- 
“tory contract, the risk remains in the vendor.” 
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Again, it is said by the same author, on page 95, 
section 9 : 

“The first question that obviously presents itself 
“under this enactinent is, What contracts are embraced 
“under the words, ‘contracts for the sale of goods,’ ete. 
“A contract may be perfectly binding between the 
“parties so as to give either of them a remedy against 
“the person and general estate of the other in case of 
“default, but having no effect to transfer the property 
‘or right of possession in the goods themselves. and 
“therefore giving to the proposed purchaser none of 
“the rights, and subjecting him to none of the Tabili- 
“ties of an owner; and this is tan executory agree- 
“ment. Or it may be a perfect sale. as already 
“defined, conveying the absolute general property in 
“the thing sold to the purchaser. and entitiing lim to 
“the goods themselves, independently of any personal 
“remedy against the vendor for breaeh of contract. 
‘and rendering him Hable to the risk of loss in cise of 
“their destruction ; and this is a thargain and sale of 
PO mds. | 

Again, on page 376 of the same author, section 899, 
it is said : 

* The fact of making the bill of lading deliverable 
“to the order of the vendor is, when not rebutted) by 
“evidence to the contrary, almost decisive to show his 
“intention to reserve the jus disponendi, and to prevent 
“the property from passing to the vendee. | Fourthly. 
“The prima facie conclusion that the vendor reserves 


, *e 
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“the jus disponendi, when the bill of lading is to 
* his order, may be rebutted by proof that in so doing 
“he acted as agent for the vendee, and did not intend 
“to retain control of the property : and it is for the 
“jury to determine, as a question of fact, what the real 
“intention was.” 


In the note found on this page it is said : 


“Where an unpaid vendor, shipping goods under a 
“contract of sale, takes a bill of lading making the 
* woods deliverable to his order, and retains such bill 
* of lading in his own or his agent’s hands for his own 
* protection, he does not reserve the vendor’s lien only, 
“in case of the purchaser making default in the pay- 
“ment of the price. but reserves a right of disposing of 
* the goods, so long at least as the purchaser continues 
“in default.” Ogee. ve Shuter, 1 C. P. Div. p. 47 is 
cited as authority. 

If the contract was executory as to the undelivered 
ore, the only question to be decided by the appellant 
on the Tsth of February. or within a reasonable time 
after the insolveney of the vendee occurred, was as to 
whether it would execute such contract, or not. On 
the 18th of February it suspected the insolvency of its 
vendee ; on the 20th it was apprised of this insolvency 
by the appointment of the receiver. While it may be 
admitted that a vendor may properly refuse or omit 
to perform an executory contract for the sale of goods 


on credit after the vendee becomes insolvent, the exer- 
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cise of such a right cannot be the assertion of a lien for 
unpaid purchase money. 

A stoppage tm transitu ix the assertion of such a 
lien; the withholding of goods not actually delivered 
to the insolvent vendee is only the assertion of a lien 
When the title to the goods has passed by constructive 
delivery, but actual possession lias not) been obtained 
by such insolvent vendee. The withholding of goods 
to which title has not passed from an insolvent vendee 
cannot be the enforcement of a lien, because no one 
can have a lien upon that which is his own. It is 
merely the election by the vendor to retain as his own 
the Lon Mls which he has agreed to sell and deliver in the 
future, on credit. The vendor, except for the insol- 
veney of the vendee, would be bound to deliver. The 
insolvency of the vendee only operates to release the 
vendor from this obligation. The insolvent vendee 
can bring no action for the omission by the vendor to 
deliver, because after insolvency he cannot say that he 
ix ready and able to perform; the readiness and will- 
ingness of the insolvent is not the readiness and will- 
ingness contemplated by the parties when they made 
the contract of sale. There has been no refusal to per- 
form on the part of the vendee. The vendor cannot 
sav that he is ready and willing to perform, nor can he 
add that notwithstanding such readiness and willing- 
ness and an offer to perform, the vendee on his part 
has refused. None of these things would be true. The 
vendor is not willing to perform because he does not 
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Wish to part with his property in goods to the insol- 
vent, on credit. When, therefore, the title to the 
woods has not passed, under a contract of sale on credit, 
the vendor has open to him only two courses, when 
the vendee becomes insolvent; he may omit perfor- 
mance because of the insolvency, without danger of 
being liable for damages for non-performance, or, he 
may ignore the Insolvency and offer to perform by 
tendering the goods at the proper time for delivery 
under the contract, and then if the vendee refuses to 
accept, Which would be most unlikely, bring his ae- 
tion for damages, if there has been a fallin the market 
below the contract price. Upon a breach by a vendee 
of anv erceutory contract of sale on credit, where title 
has not passed, there is no other action by the vendor 
than an action for damages, and a necessary prerequis- 
ite of this action. in any case, is a tendor of perfor- 
mance by the vendor and a refusal so to perform by 
the vendee. 

In Morgan vs. Bain. L. R. 106. 2P.15 Law Reports, 
clear authority for this position is given. In that case 
a contract of sale was made. by which the defendant 
agreed to sell a certain quantity of pig iron. deliverable 
in installments from month to month, for a price per 
ton agreed to be paid in net cash, or by four months 
bills with interest added. Before the time of first 
delivery. the vendees became insolvent, and the vendor 


omitted to deliver, or to make tender of delivery of two 
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installments. The representatives of the insolvent 
made no demand upon the vendors until two months 
time had elapsed. 

In the meantime, the value of the iron had appre- 
ciated. The representative of the insolvent vendee 
then made demand for the iron, offering to pay the 
contract price in cash; the vendors refused to deliver, 
Whereupon suit was brought against them for damages 
for non-performance of the contract. 

Lord Colert lee, in his decision of this case, says: 
“Tam of the opinion that our judgment should be for 
“the defendants. Assuming that what was stated in 
“the course of the argument as to the usage of the 
“dron trade was correct, and that the first monthly 
“delivery under the contract was not to be due until 
“the first of April, it is clear that on that date one 
“installment became due. No demand was made for 
* the delivery of any iron, and none was delivered; but 
“it is found by the ease that up to that time, the cus- 
“tom of the defendants in their dealines with the 
‘plaintiffs, had been to deliver iron under sueh = con- 
“tracts without further demand. On the first of April, 
“therefore, one delivery became due from the defend- 
“ants, and the plaintiffs became liable to accept and 
‘pay for the iron, if delivered. 

* Now, it is clear upon the authorities that mere 
*non-delivery of one or even two installments of the 
“iron, on the one side, and non-payment of the price 
“of such installment or installments, on the other, 
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“would not per se amount to a rescission of the con- 
“tract in the absence of any question of insolveney, 


¢ 


‘or other evidence pointing towards rescission. Either 
“party might afterwards, nevertheless, insist upon ful- 
“fillment of the contract. 

* But in this case. insolvency supervened on the 12th 
“of March. It is necessary, therefore, to consider what 
“effect the insolvency and other circumstances con- 
“nected with it. had upon the contract in this case. 
“It was not disputed that upon the occurrence of 
+ insolvency, the vendor would not be bound to deliver 
“to the insolvent purchaser. an installment of the iron 
1 becoming due, without a tender of the price. Now 
“on the first of April the state of things was this: The 
* plaintiffs had become insolvent. and one installment ot 
the iron being due. neither the plamtiffs, or any parties 
‘representing them, had demanded ortendered payment 
* for such installment. nor had the defendants offered to 
‘deliver any iron orasked for payment. * *  * 

* The question that is raised for our consideration 
‘is whether, on the 18th of Mav, there had been a 
rescission of the contract. Rescission must be by both 
“parties; either both must have intended to rescind, 
“orone must have so acted as to Justify the other in 
ss “thinking that he intended to rescind. It is clear 
: : “that an omission to perform certain acts incumbent 

"on a party to a contract, may justify the other in 
“coming to the conclusion that. in point of fact, the 
“party guilty of the omission intends to abandon the 


ee 


ee 


. a < — ee 5 ee ee Se eee 
ae « ee eee ee et ae he PO. ht A 3s 0 a Mw o © aed oe eciipctlcemanntiiiiadiiadiien tanta 


24 


contract, and is himself treating it as abandoned and 


rescinded, * * * * Here the purchaser 


‘was insolvent. Tt would be. it appears to me. in 


ta 


a 
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‘the plaintiffs did not do. and between the 31st) of 
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‘accordance with what | lave before said as to the law 
on this subject. the duty of the insolvent purchaser,if 


he meant to insist on the contract, to claim delivery 


of the installments from: time to time as they became 


due, and to offer cash ino pavinent for them. This 


‘March and the 2d of May. there is nothing to show 


‘that they had any means of so deing. It is not 


until the 18th of May * * * * the plain- 


‘tills found themselves 1) il condition to offer cash, 


‘ane then cnme forward to elaim the benefit of the 


"contract. In the mienntinae, they tools he steps 


* stand hy the contract. 


Whatever to inform the defendant that they Ineant to 
x x *% * 


* The circumstances of the case appear to me to 


“come within the authority of ec parte Chalmers Law 
* Report. Sth Chancery. 280. 


e 
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‘on after the insolvency of the purchaser. 


* Tere the plamtutls did not take any of the steps 


‘suggested by Melish. J... in his judgement in this case 


as proper to be taken if the contract is to be insisted 


‘So faras to the purchasers, but assuming that they 


‘anust be taken to have abandoned the contract. the 


* question reniains whether the vendors had also done 


ee 


et 


so. On two dates, when in the ordinary course of 


things they would have delivered without demand, they 


A 


we 
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“ make no delivery; they do nothing whatever, after the 
‘notice of insolvency to show that they intend to stand 
“ by the contract. and directly they are informed by 
“the plaintiffs that they intend to hold them to the 
‘bargain, they write and say that it is at an end. To 
“sum up, therefore, we have in this case the fact of 
“insolvency, coupled with the fact that upon) such 
“insolvency the insolvents take none of the steps 
“essential to indicate that they meant to stand by the 
* contract. 

“That is evidence, from which it may be fairly 
“found that .the other party to the contract had a 
* rieht to conclude that the insolvents had abandoned 
“it, and if they did so conclude, to abandon it them- 
“selves. and there is al<o amply sufficient evidence 
“that the vendors did so abandon it. In coming to 
“the conclusion at which we have arrived, I think we 
‘are well within the authorities on this subject.” 

In the same case. Brett J.. expresses himself as fol- 
lows: “Unless, therefore. the insolvency, or some 
* other circumstance has absolved the defendants from 
“their liability to make deliveries after April. this 
‘action is maintainable. But after the making of the 
“contract the plaintiffs were as a fact inselvent, and 
* Mmorcover, they yave the defendants notice of the in- 
“solvency, which | take to be the governing faet in 
‘ae * - * :* Now, Whatever may 
“have been thought on this subject at one time, it ap- 
* pears to be the law that mere insolvency does not, 
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“ner se, put an end to the contract ; but the plaintiffs 
“had become insolvent. and had informed the defend- 
“ants of the fact. 1 think the effect of the judg- 
‘“ament of Mellish. L. Jo. in the case of Ber parte (‘hal- 
“mers, tT not that insolvency puts an end to the con- 
“tract, or alters it, but that when one contracting 
“party gives notice to the other that he is insolvent, 
“and does nothing more. the other party has a right 


“to assume that he intends to abandon the contract.” 


In further commenting on the opinion of Mellish, 
L.. J., in the case referred to, Justice Brett proceeds : 

“The meaning of this scems to be that when the 
“fact of the Insolvency is communicated to the vendor, 
“a duty arises on the part of the insolvent to negative 
“the presumption, that the vendor would otherwise 
“be entitled to draw, that the insolvent intends to 
‘abandon the contract.” 

And he further says in his opinion : 

“It will not, however, be sufficient to put an end 
“to the contract. that the insolvent should intend to 
“abandon it; the vendor must assent to its being put an 
“end to. Tt is. as a matter of practice, Most unlikely 
“that the vendor would insist upon the contract con- 
“tinuing in force. In the case of a contract by which 
“eredit is to be viven.,as in this ease. if the vendor, 
“notwithstanding the purchaser's insolvency, chooses 
“to insist on the continuance of the contract. and on 


* making deliveries under it, he must deliver, it ap- 
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” pears to me, on the terms of the contract. 1. e. on 
“eredit. If the purchaser insists on delivery, the ven- 


ss 


dor may refuse to deliver except on payment of cash; 


e 
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but if the vendor insists on delivery, the purchaser 
“not wishing to go on with the contract, | take it the 


‘vendor can only insist on delivering in accordanee 


@ 
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with the contract. 1... he must give credit to an in- 
* solvent party. 

“It is pretty certain in such a ease that the vendor 
‘would abandon the contract after the declaration of 


Insolveneyv. Very little evidence would, therefore, | 


o 
e 


I think. be sufficient from which to infer an aban- 


donment of the contract by the vendor. 


« # # * Th think the declaration of insolvency, 


unaccompanied by any subsequent intimation of any 
‘intention to enforce the contract, did give the de- 
fendants such reasonable grounds; and if they acted 
upon them, and themselves came to the conclusion 
“to rescind the contract. it would be rescinded. As ] 
“said before. | think the smallest evidence would be 
“sufficient of their having done so, and | think it is 
“ supplied by the fact that they did nothing to show that 
* they Wished to go oon with the contract. and broke 
“from what is stated to have been their ordinary course 
‘of trade, viz.: by not delivering as usual, without any 
“demand for delivery.” 

The only difference between that case and the case 


at bar is that in Morgan against Bain the suit was by 
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the representatives of the vendee for damages for non- 
delivery. The facts in the two cases are almost iden- 
tical. In both cases the contracts were executory, the 
title to the goods not having passed to the vendee ; 
insolvency of the vendee occurs; the vendor omits to 
deliver at the usual time under the contract, for two 
months; no offer is made by the vendor to deliver 
under the contract, namely, on credit. Under these 
circumstances the learned judges find that there was 
an abandonment of the contract. and that the only 
evidence Necessary to Support such a eonclusion ts 
the fact of the insolvency of the vendee, and the 


omission of the vendor to deliver in the regular way. 


We do not claim that insolvency per se works a 
rescission of the contract, but that it is a proposition 
to rescind, and that an acceptance of such proposition 
can be inferred from the omission of the vendee to 
deliver, The defense that there has been an abandon- 
ment of the contract is certainly as good for the vendee 
as for the vendor. It can make no difference which 
brings suit. the vendee or vendor; neither ean recover 


ona contract after it has been abandoned. 


It ix stated on page 4 of brief for appellant, that, 
‘since the receiver was appointed the mining company 
‘offered to continue shipment to the receiver if he 
“would take and pay for the ore according to the con- 
“tract.” This statement is incorrect. In the testi- 


mony of Mr. Lillibridge, on page 21 of the record, he 
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savs: ‘| saw Brown, receiver. on day he went down 
“with order of court to take possession of Brown, 
* Bonnell & Company. T talked with Brown, receiver, 
‘but not especially about forwarding ore. Tasked him 
“to buy as receiver but he said he could not. but that 
“af T would ship to Brown, Bonnell & Co. he would 
“talk to me; we were to take our chances for pay.” 

[In Mr. Van ‘Dyke's testimony, (Record, page 20,) 
he savs: ‘ We never notified Brown, Bonnell & Com- 
“pany or the receiver of any sale made of ore after 
‘appointment of receiver, except as we negotiated with 
“receiver to take ore at same price. Our interviews 
“with the receiver were looking to his taking it as 
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receiver. There was none of the ore sold until this 


° 


‘summer (1883) except to the receiver.” 
Again on page 19: © Receiver Brown took some 
“at $4.75 per ton.” 

It appears from an examination of the full record 
that there was no offer to deliver under the terms of 
the contract, either to the receiver or to Brown, Bonnell 
& Company. And, that, what Mr. VanDvke says about 
the receiver's refusing to take the ore and pay for it 
according to his contract, is manifestly incorrect and 
stated from hearsay. as the only interviews with the 


receiver were had by Mr. Lillibridge. as he states in his 


testimony. 

In any event, the receiver had no right to adopt the 
contract unless it was a favorable one. He was not the 
representative of Brown, Bonnell & Co., but of its 


dW 


creditors. Any offer to him, as recciver, by the appel- 


lant. to perform the contract would not be equivalent 


to the tender of performance to the vendee. Brown, 
Bonnell & Co. 

The principle which we seek to maintain, may be 
illustrated in another way. [f the appellant had made 
a contract for the sale of ore upon the faith of false 
representations made by Brown. Bonnell & Co. that it 
was solvent, or that it had no mortgage indebtedness, 
after the discovery by the appellant of the falsity. of 
such representations, could it omit or decline to deliver 
any more ore by reason of sueh fraud and vet have its 


action for diumages for breach of the contract ? 


The mining company, so far as the contract was 
unexecuted, could refuse to execute it. and for the rea- 
son that the contract was vitiated by the fraud, and no 
longer binding ; but does not the same reasoning apply 
to the ease at bar? AO circumstance arises, which 
relieves the appellant from the performance of the con- 
tract, to-wit: the insolvency of the buyer on credit— 

‘an the vendor, then, after taking advantage of this 
opportunity to go back from the contraet, its right to 
be relieved from: performance, have its action for dam- 


ages for non-performance of the other party? It seems 


-= 


plain that the answer should be in the negative. 
The distinctions made between executory contracts Y 
and contracts of bargain and sale. where title to the 
goods forming the subject of the contract has passed, 
are important in this discussion. 


— 
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It can be said, generally. that all the cases cited by 
counsel for appellant on this branch of the argument 
are those in which title had passed. 

In the case of Grice vs. Richardson, 3 Ap. Cases 319, 
the title tothe tea, which was the subject of the contract 
of sale. had passed to the vendee, and the vendor had 
become the bailee of the vendee, and it was decided 
that the lew for the price revived in the vendor upon 
the insolvency of the vendee; that is, that the vendor 
could retain possession of the tea for the purpose of 
enforcing his lien, although the title had passed to the 
Insolvent vendee. 

In the case of Newhall vs. Vegas, 15 Me.. 314, it is 
decided that the exercise of the right of stoppage im 
fransitu, or the analagous right of detaining the goods 
When the seller has not parted with them, is not a 
rescission of the contract. 

This is not disputed. 

In all cases of stoppage mm transitu the title to the 
goods has passed. The analagous right of detaining 
goods is also where the title has passed, but possession 
has not been obtained by the vendee. Then, of course, 
the only right of the unpaid vendor is to enforce his 
lien. 

On page 321, In commenting upon Bloxam vs. 
Sanders. the court says: Baily, J. in speaking of the 
consignee, savs: * He has not an indefeasible right to 


the possession, and his insolvency without payment of 
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the price defeats that right.’ that is, it defeats the right 
of possession, not to the property.” 

On page 323 of the same ease, the court says : 
“The property after it is shipped is at the risk of the 
vendee—the vender only asserts den upon the part not 
lost.” 

In the learned discussion of the history and char- 
acter of the right of stoppage im transitu, in the case 
last referred to, and of the analagous right of detaining 
property, although it has not been put in transit, it is 
nanifest that reference is only made toa right to stop 
or detain goods which be/ong to the vendee, not toa 
right to withhold goods the title to which has never 
passed to the vendee. 

ln Milliken vs. Warren, 57 Me.. pages 46-50, the 
title to the property had passed to the vendee. 

The same can be said of Parker vs. Byrnes, 1 Low- 
ell, page 539. 

In Ler parte Luce. 2 Lowell, 245, there was only an 
enforcement of a /ien for the price, after tithe had passed 
to the vendee. 

In Patten’s Appeal 45 Penn. State, 151. the state- 
ment of the case shows that the title to the sugar sold, 
had passed to the vendee. although he had not ob- 
tained possession. ‘The vendee became insolvent and 
made an assignment. The vendors promptly gave 
notice that thev would retain the balanee of the sugar 


as security. The court sav on page 150: “We need not 
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discuss this general principle at length, for even if it 
he in doubt, it is plain that the stoppage in this case 
could not work a rescission of the sale * * = * 
When. therefore. Messrs. Welch detained that part of 
the sugars which had not been delivered at the time of 
the failure of the vendee, they did not thereby annul 
the sale. but they held the goods as security for the 
pavinent of the stipulated price. Of this they gave 
notice to the vendees. expressing their willingness to 
deliver the sugar detained if the notes given for the 
price should be paid at maturity, and avowing their 
intention if the notes were not paid, to sell the sugar 
and apply the proceeds to the payment of the notes. 
There was nothing in intention or in act to rescind the 
sale. In 1 Camp. 109 and 15 Me. 314, it was held that 
a vendor may. after notice, and a reasonable time to 
allow the vendee to pay for the goods, sell them and 
apply the proceeds to the payment of the: price.” 

It will be observed that in the case at*bar not only 
had title to the ore not passed, but theret was no such 
notice given by appellant as was given in the case 
cited. | 

In Walsh vs. White. 38 Pa. State. page 396, cited 
by counsel for appellant. title to goods sold had passed 
to the vendee, who without having pdid the price, 
became insolvent. and it was held that the vendor had 
aright to retain possession of the goods as security for 


the price. 
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In the case of Arnold vs. Delano, 4 Cushing, page 
33. also cited hy counsel for appellant, Chief Justice 
Shaw. ina learned opinion, makes the distinction 
Which is sought to be made in this argument. On 
page 38 he is reported as saving There is manifestly 
a marked distinction between those acts, which, as 
between the vendor and vendee upon a contract of 
sale, go to Make a constructive delivery and to vest 
the property in the vendee, and the actual delivery by 
the vendor, which puts an end to the right of the 
vendor to hold the goods as security for the price. 
When goods are sold and there is no stipulation for 
eredit. a time allowed for payment. the vendor has. by 
common law, a len for the price: in other words, he 
Is not bound actualiv to part with the POSSESSION of the 
goods without being paid) for them. The term lien 
umports that hi the contraet of sale, and a formal, symbolieal 
or constructive delivery, the property has vested in the 
vender, hecause no man car have a lien on his own qoods, 
The very definition of len is a right to hold goods, the 
property of another in security for NOE debt. duty or other 
obligation. 

If the holder is the owner, the right to retain is a 
right incident to the right of property : if he had a lien 
it is merged in the general ownership.” 

Then follows the quotation found on pages 8 and 9 
of appellant's brief. 

This quotation must, then, be understood to mean 
that a vendor who has given credit for goods may, if 
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the vendee becomes insolvent, and the vendor has not 
actually parted with possession of the goods, have a 
lien upon them for the price if the title to or property m 
them has passed to the vendee, and the vendor cannot 
retain pOssesslOn of such voods by virtue of any lien 
or as security for the price, if the title to or property 
in them has nof passed to the vendee. 

By applying the doctrine laid down in this opinion 
no injustice can be done to either party, and in fact, it 
Is difficult to see how any other rule could be applied. 

If title to the goods has passed, the insolvency of 
the vendee cannot revest title in the vendor, but can 
only give him his right to enforce a lien for the unpaid 
price. As a consequence of this the goods must be 
sold like any other pledge. after due notice to the ven- 
dee, and if upon such sale more is received than the 
contract price, that surplus must be paid to the vendee 
or his trustee In insolvency. [f the goods bring less 
than the contract price, the vendor may prove as his 
debt. the deficiency. 

If the rule urged by counsel for appellant was 
applied. it would result in allowing the vendor, who 
still retained both title to. and possession of the goods 
which formed the subject of the executory contract of 
sale, to remain quiet and omit to make any delivery or 
tender of the goods ; to omit to give notice to the ven- 
dee or to his trustee in insolveney, of his present 
or future intentions with respect to such goods, and at 
some subsequent time, to assert either position which 
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should appear most advantageous to him. That is, if 
the value of the goods had raised in the market he 
could say: * By retaining the goods, I intended to 
rescind the contract, and the excess in value beyond 
the agreed price belongs to me ;” but if the value of the 
goods fell in the market. he could say, “ [T intended by 
keeping the goods to hold them as security, and Tam 
entitled to prove as a claim against the estate of the 
insolvent the difference between the market and the 
contract price.” 

We perfectly agree with counsel for appellant in 
the doctrine that retaining goods or stopping them im 
transitu, upon the insolvency of the vendee, for the 
purpose of asserting a len for the unpaid price, does not 
rescind the contract of sale, because as we have seen by 
the citation from 4 Cushing. there can be no lien to 
enforce unless the title passed to the vendee, in which 
latter case there can, of course, be no rescission of the 
contract of sale. But when title has not passed, and 
there can be no enforcement of a /ien, the retaining of 
the goods must be attributed to some other cause or rea- 
son than such enforcement of /ien. and in the opinion of 
Justices Coleridge and Brett, in Morgan vs. Baine, such 
retaining of goods is interpreted to mean that the 
vendor accepts the proposition of the insolvent vendee 
to rescind, and the contract is thereby at once rescinded 
and abandoned. 

The cases of Mohr vs. Railway Co. 106 Mass. 67-71, 
Collins vs. Delaporte, 115 Mass. 159, 162, and Daniels 
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vs. Newton, 114 Mass. 539, seem to have no bearing 
upon the questions under discussion. 

In Rowley vs. Bigelow, 12 Pickering, page 380%, it 
Is suid by Shaw, Ch. J. in effect. that, if'a contract of 
sale is tainted by fraud, as between the immediate 
parties the sale is voidable. but that it depends upon 
them (the parties) to avoid it or not at their election. 
Otherwise the authority only relates to cases of stoppage 
an transitu, and the same may be said of Stanton vs. 
Seager, 16 Pickering, 467-475. 

In the case of Jordan, Ellis & Co. vs. L. & J. James, 
5 Ohio, pages 98 and 99, a lien is defined to be “the 
right which one person possesses of detaining property 
placed in his hands, belonging to another, until some 
demand is satisfied.” The court further says, as quoted 
in brief for appellant, * The vendor's right of stoppage 
im transite does not proceed upon the ground of 
rescinding the contract, but rests expressly upon its 
continuance on the ground of an equitable lien, and if 
the goods are stopped, the vendee may recover them, 
upon his complying with the contract or paying the 
price.” 

The court further says on page 99 in referring to 
the right of stoppage im transitu: * This right does not 
exist except in cases of insolvency, and can only be 
exercised when the property, by the shipment, has 
vested in the consignee.” 

We admit that this doctrine is abundantly sup- 
ported by authority. We also agree with counsel for 


Os 


appellant in the doctrine that there is no difference in 


principle between a retaining of goods as security by a 


vendor and their stoppage im fransitu, when either of 


these rights can be exercised. The citation on pages 
9and 10 of appellant's brief. from 38 Penn. State, 20, 
is in point. and as said in that case * Because these 


terms refer to the ame right, only at different stages 


of perfection and execution of the contract of sule. If 


a vendor has aright to stop a transitu, a fortiori, he 
has a right of a retainer before any transit has com- 
menced.” 

If the rivhit to retain is the same as that to stop in 
transitu, it must be governed by the same rules, and can 
only exist under similar conditions, that is, the title to 
the voods retained must have passed to the insolvent 
vendee by constructive or svimbolical delivery, and the 


possession have remained with: the unpaid vendor. 


In the case at bar it is admitted that the title to the 
undelivered ore had not passed to Brown, Bonnell & 
Co. on the 18th of February, 1883. because, by reason 
of the conjectured insolveney of Brown, Bonnell & Co.. 
further delivery of ore was stopped by appellant. 

Up tothe time of the filing of its petition on the 
29th day of Mav. 1883. a period of more than three 
months, and in fact up to the present time. the order 
stopping the delivery has never been revoked. but) has 
remained in force. 


No offer to perform the contract has ever been made 


cp 
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to Brown, Bonnell & Co. No indication of the pur- 
poses of the appellant in withholding the ore has ever 
been given to either Brown. Bonnell & Co., or to its 
receiver. The receiver never has been authorized by 
the court appointing him to carry out the contract. 
No offer to perform the contract has ever been made 
by the appellant to the receiver. 

No demand has ever been made by the appellant 
upon the receiver to perform the contract, even if that 
were Important. 

There has been no refusal to perform the contract 
by Brown. Bonnell & Co. 

No breach of the contract by Brown, Bonnell & 
(‘o. Is charged hy the appellant. 

The only allegation in the petition with respect to 
non-delivery of ore by appellant, or non-receipt of it 
by Brown. Bonnell & Co. is in the following language 
of the petition (Record, page 11): 

see * but by reason of the insolvency of 
said Brown. Bonnell & Co. and the appointment of a 
receiver In the above entitled cause. said Brown, Bon- 
nell & Co. have been and now are wholly unable to take 
and pay for GIS fons of iron Ore, heimg the remainder of 
said 320000 tons of iron ore undelivered. the market 
value of which said undelivered ore does not exceed 
the sum of $4.50 per ton.” 

Some of the ore has been sold by appellant to the 


receiver under a new contract, and some to other par- 
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ties, and some has been retained as its own by the 
appellant. No notice of intention to sell the unde- 
livered ore, or of the time or place of selling, has ever 
been given to Brown, Bonnell & Co, by the appellant. 

Nothing was said or done by the appellant up to 
the time of filing its petition that would in any way 
Indicate that it had any other intention than to rescind 
and abandon the contract. 

In the case of Rhodes vs. Mooney, 48 Ohio State 
421, cited by counsel for appellant, the contract of sale 
Was one for cash on delivery of a warehouse receipt, 
and the vendor had) tendered) such warehouse receipt 
and demanded the cash. Insolvency of the vendee 
occurred afterwards. The court held that by this. ten- 
der of the warehouse receipt the title passed to the ven- 
dee, so that an action for the agreed price could: be 
nuuntamed, but that the insolvent’s assignee could not 
Maintain replevin against the warehouse-man without 
having tendered the cash price. The case has no 
bearing on the one at bar. 

It is stated in the brief for appellant on page 10, 
that “the time for the delivery of this ore according to 
the contract was long past. Tt had been delaved= for 
the convenience of the vendee.” 

Surely, this can be no ground of complaint on the 
part of the vendor. Payment was not postponed on 
account of the postponed delivery. 


Again it is stated: * True, it (referring to the ore), 
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had not been specifically set aside, but was in a general 
pile forwarded by the appellant for the pamper of 
filling a number of such contracts.” 


Whatever the expense of mining. shipping the ore, 


) and bringing it to the docks to be delivered, had been, 
to that extent its value had been enhanced. So that 

| on this account the position of the appellant was no 
worse than it would have been had no contract been 
| made, By a rescission of the contract it) was left in 
exactly the condition itself had chosen, by making the 

} contract so that title to the ore should not pass to the 


vendee until delivery was made from the docks. 


It ix further stated at this point— 
- “The mining company was ready and willing to 


forward the ore until December. when the vendee 
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| wanted to substitute notes for cash payments, and then’ 
| it was arranged that we should forward the ore on the 
vendee’s paving, on the 15th of each month, when a 
note became due, at least as much as the contract price 
of the ore forwarded during the preceding month.” 

It ix shown by the testimony of George L. Graves 
| (Record, pages 22 and 23.) that Mr. Matthews, on the 
the 18th of December, expected that Brown, Bonnell 


} , 
p & Co. would be able to meet its notes when they 
t . became due, but if they could not meet the notes, it 


would pay as much upon them as the value of the ore 
delivered during the previous month. 
at which 


The next note became due in January. 
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time payment of it was made in a way accepted by the 
appellant, and deliveries went on as usual. 

The note of October 16th did not become due until 
February 19th. after the shipment of ore had been 
stopped by the appellant. | By reason of the change in 
the contract as to payvinents, which was made for a per- 
fectly valid consideration, no payment was due from 
Brown, Bonnell & Co. at the time shipment was 
stopped. 

The case Er parte Stapleton, lO Ch. Div. 486, is 
chiefly relied Upon hy Counsel for appellant. The 
statement of the case shows that the subject of the con- 
tract of sale was a cargo of maize to be shipped on the 
ship “Lucie” at a priee agreed. pavable by buyers 
acceptances at sixty days sight. The ship was on her 
voyage when the buyer went into voluntary bank- 
ruptey, of which Stapleton, the vendor, was given 
notice. A mecting of the creditors of the bankrupt 
passed the following resolution: 

* That it be an instruction to the receiver and 
manager that he be at liberty, On application by the 
vendors of the various contracts for purchase, whieh 
have not been re-sold by Mr. Nathan. to consent toa 
re-sale of the same at the discretion of the said ven- 
dors.’ 

Stapleton was apprised of this resolution. The 
manager then informs him that it is only sueh ven- 
dors as make application to him in the terms of the 
resolution that he is at liberty to authorize to re-sell. 
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Thereupon Stapleton sends the invoice and tenders 
the ship Lucie, and afterwards sells the cargo and 
proves for the difference between the contraét and the 
selling price. | 

Jessel, M. R., allows the claim on the ground that 
under these circumstances, the declaration by the ven- 
dee to his creditors, and particularly to Stapleton, the 
vendor, before the time for actual delivery had arrived, 
that he was a bankrupt, was sufficient to excuse the 
vendor from offering to deliver. 

The case is different from the one at bar in this: 
Title to the cargo had passed to the vendee because it 
had been set apart and appropriated to the contract of 
sale, although the vendor retained possession ; nothing 
remained for the vendor to do in the way of designa- 
tion or separation ; the subject of the sale was specific 
and ascertained; the cargo was at the risk of the 
vendee. 

2, Benjamin on Sales, 8d Am. Ed., See. 311 and 
sila. 

Heilbut vs. Hiekson, L. R. 7. C. P. 449. 

The vendee had declared his bankruptey. The 
vendor had done nothing indicating that he did not 
intend to deliver. 

In the case before the court, as in Morgan vs. Baine, 
and in Kx parte Chalmers, title to the goods had not 
passed. The vendee had not declared its bankruptey 
or insolvency. The vendor had refused to deliver by 
ordering a stoppage. 
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In re Phoenix Bessemer steel Company, L. R. 4 Ch. 
Div. p. 108, a decision of Jessel, M. oR. was sustained 
by the court of appeal. In that decision he cites and 
approves Morgan ys. Baine (page 114), in this language : 
“In the case of Morgan vs. Baine it is put on rather 
a different ground, although it follows out what took 
place in Ex parte Chalmers. In that case it ts said that 
the insolvent must intend to abandon and put an end 
to the contract, and that in that case the vendor 
certainly will not insist on delivery, because if he 
insists on delivery he insists on delivering the goods 
without getting paid for them. In other words, it comes 
to this, that the insolvent not having done anything 
by which he would be held to have abandoned the 
contract by reason of his insolveney. and not having 
given notice to anybody to complete it—then = the 
vendor not doing anything, and not attempting to 
deliver, will have to be treated as abandoning it too. 
The result in that case was a mutual intention to 
abandon and rescind. 1 cannot hold in this case that 
there was anything like that on the part of the 
purchasers.” 

In the last ease cited the vendors attempted to prove 
for damages against the trustee of bankrupt vendee, the 
difference between the contract and, the market price. 
Title to the goods had not passed. It was held that 
they ‘could not recover, for the reason that themselves 


were guilty of a breach of the contract by refusing to 
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deliver before there had been an actual announcement 
of insolvency by the vendees to their creditors. James, 
L. J.. in his opinion, says: 

* That being the state of things, it seems to me that 
it would be extending the rule bevond any reasonable 
limit, and lead to all the enormous inconveniences 
which Mr. Bagshaw pointed out to us, and it would 
open it to a person to say ‘we then suspected that you 
were not solvent; we then suspected that if things 
‘ame toa winding up you would not be able to pay 
your bills, and the event has shown that we were right.’ 
That is not, in my opinion, sufficient to bring it within 
the rule; but there must be something at all events, 
like proved or admitted insolvency, or circumstances 
showing beyond all doubt that they were insolvent at 
that time and insolvent in this sense, that there was a 
tacit or practical declaration that they would not be 
ready and willing to meet their engagements when 
their engagements became due. That has not been 
proved in this case, and not having been proved, I am 
of opinion that the Master of the Rolls’ judgment is 
right and that this appeal must be dismissed.” 


If this doctrine is applied to the facts in the case be- 
fore the court, it must be fatal to the claim of the appel- 
lant on other grounds than those heretofore urged. It 
appears that on the 18th of February the appellant, 
only suspecting that Brown, Bonnell & Co. Were insol- 
vent, and before any breach of the contract had in any 
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way been committed by it. and before any * proved or 


admitted insolveney ” existed, themselves committed 
a breach of the contract by refusing and failing to 
deliver ore. 

At this time, B. B. & Co. were not in default of any 
payments ; nothing appears in the record with respect 
to its Insolvency except that on the 20th of February a 
receiver was appointed at the instance of ereditors. — In 
Kr parte Stapleton there was, before the time for deliv- 
ery had arrived, an express announcement to all credi- 
tors, by the vendee, that le was a bankrupt. Nathan 
had, voluntarily, filed his petition in liquidation. 

It is submitted, then, that taking the two decisions 
of Jessel, M. R., together, as they explain each other, 
even giving to them the force claimed for them by 
counsel, an allowance for damages to appellant ought 
not to be made. 

But we think that the case of Ev parte Stapleton was 
not intended to be in conthet with Morgan vs. Baine, 
because the facts in the two cases are different, and, 
because, if such was the intention, some direct. ref- 
erence to it would have been made, and further, be- 
ause, mm re Plaenix Bessemer Steel Company, Morgan 
vs. Baine is cited by the same judge with approval, or 
at least without disapproval. 

Benedict et. al. vs. Field. 16 N.Y. court of ap- 
peals 595, was a case in which by the terms of the 
sale, the defendant sold to the plaintiffs certain goods 
“to arrive” by the vessel Emma Field, to be paid for 
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on delivery in the paper of Leggett Brothers, who 
were strangers to the contract. Before the arrival of 
the vessel, Leggett Brothers became insolvent. In 
deciding the case. the court first find that the contract 
of sale was executory, and then say “The analogies to 
be drawn from the law of stoppage im transit are per- 
haps not perfect. but they are, I think, sufiiciently 
near to furnish a rule for the present case. When 
goods are sold to be paid for in notes of the buyer, and 
he becomes insolvent before delivery is complete, the 
seller may arrest the delivery and reseind the sale. 
Such is the right of the seller, although in such case 
the title to the goods has passed by the sale. and they 
are placed at the buyer's risk by being put in transit. 
Sut this is a right which violates the true forms of the 
sale. There is nowhere in the terms of the contract 
any such condition. The law implies it, because the 
assumed ability of the buver to pay for the goods was 
the inducement to the sale. The principles involved in 
this branch of the law carry us somewhat further than 
it ix necessary to go in order to exonerate the seller 
from his contract. Where he is to accept the obliga- 
tions of a third person, and the insolvency occurs be- 
fore the goods are put in transit and while the con- 
tract remains strictly executory.” 

It certainly could not have been claimed in the 
case cited, that. after taking advantage of the insol- 
vency of the individuals whose notes were to be 
accepted in payment for the goods, to be relieved 
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from the obligation to deliver under the contract, the 
vendors could have brought an action against the ven- 
dees for damages for non-acceptance; and yet that 
would seem as reasonable as the claim of the appellant. 

It has been urged by counsel for appellant on the 
authority of Kent's Commentaries, volume 2, page 480, 
and Patton’s Appeal, 45 Pa. State. 159, that a contract 
‘annot be rescinded unless the parties thereto are put 
in statu quo. These authorities only go to the extent 
that one party to a contract cannot rescind, by reason 
of a breach of contract by the other party under cer- 
tain conditions; but to sav that the same power and 
right to make a contract cannot be exercised in its 
rescission is evidently an absurdity. All we claim in 
this argument is, that by mutual consent the executory 
contract of sale was rescinded, and all decisions upon 
the right of one party to a contract to rescind or to 
annul it without the consent of the other party cannot 
apply. 

It has also been urged by counsel that a reseission 
will never be assumed, but that it must be proved by 
the party setting itup. In that connection we say that 
certain) presumptions arise from the conduct of the 
parties, and that the parties to this contract were the 
Florence Mining Company and Brown, Bonnell & 
Company ; that the receiver is not now, nor ever has 
been, a party to the contract in question, and) that in 


the execution of his trust he is obliged to consider the 
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actions of the parties to the contract. in arriving at a 
conclusion as to their rights. It appears to him, as it 
did to the court below, that. by the actions of the par- 
ties to the contract, it was rescinded, and it becomes 
therefore his plain duty to object to the appheation of 
anv funds in his hands as such receiver or trustee for 
creditors generally, to the payment of a claim) which 
should not be paid if such rescission has taken place. 
The vendor has not lost his goods: the receiver cer- 
tainly never has gained them. The damage. then, to 
the vendor arises solely from: the fact that, having sup- 
posed at the time he made the contract by which he 
agreed to give the vendee credit that such vendee would 
remain solvent. and would be solvent at the time fired for 
delivery. his anticipations have not been realized. This 
is siply ao matter of disappointment to the vendor 
and not a basis< fora claim for damages. The insoly- 
enev of a vendee upon credit: we insist is not a breach 
of contract in the sense that it nav give rise toa claim 
for damages. but is stiaply an announcement on the 
poeert of the vendee that he will be unable to priv for the 
voods if they are delivered and that this announcement 
relieves the vendee. if hie chooses to rescind. from any 
obligation tee deliver unless his price In parte in cash. 
While it is true. In the case of a sale for cash on deliv- 
ery. that the vendor. upon the insolvency of the vendee. 
may offer the goods and demand cash. and upon the 


failure of the vendee to comply with such demand, 
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have his claim for damages; vet it is difficult to see 
how a vendee can get into such a condition, by insoly- 
ency or otherwise, that he cannot accept goods offered 
to him upon credit. The most that ean be said of him 
under such circumstances is, that he has excused the 
vendor from carrving out the contract. There is a 
marked difference between “cannot and will not.” 

Under such circumstances the vendor exercises his 
own choice in refusing to part with his goods to an 
Insolvent vendee in execution of the contract. 

He lays no ground for damages by saving, “1 was 
forced by circumstances to choose as | did.” 

The citations made by counsel for appellant with 
respect to the measure of damages need no comment. 
If a claim for damages can be allowed we admit that 
the rule for assessment is correctly laid down in Dustin 
vs. McAndrew, 44 N.Y. 72-78. 

Second, The second point urged by counsel for 
appellant is that the check. given by Brown, Bonnell 
& Co. for SLOOO0. to the biting COMPA. Was an 
equitable assigninent of the fund in the bank against 
which the cheek was drawn. 

It isadmitted by both parties to this controversy 
that the cash fund in bank was considerably less than 
the amount of the check given, and it is admitted that 
about the same date that the check was viven, certain 
notes were sent by Brown. Bonnell & Co. to the bank 


for discount ; that these notes were not discounted by 


m1 


the bank, and that both the money in bank and these 
notes were subsequently turned over to the receiver. 
It is conceded by counsel for the appellant that this 
check, under the authorities cited. gave no right) of 
action at law against the bank. «There is no proof as 
to the date upon which the check was presented to the 
bank for pavinent. except that found on page 2 of 
the record, Exhibit Hl. Tt appears by this exhibit that 
the check was presented on the 28d day of February, 
1883. It will be remembered that the date of the 
appointment of the receiver, by which appointment he 
eained title to all the assets of Brown. Bonnell & Co., 


was on the 20th of February, 1883. 


In Christmas vs. Gaines. 14 Wallace 109-112, it was 
decided by this court “that an agreement to pay out 
of a particular fund. however clear in its terms, Is not 
an equitable assignment: a covenant in the most 
solemn form has io evreater effect. a 
assignor must retain ne control over the fund—any 
authority to collect or any power of revocation.” 

“A bill of exchange or check is not an equitable 
assignment pro tanto of the funds of the drawer in the 
hands of the drawee.” 

Again, in Laclede Bank Co. vs. Schuler, 120 U.S. 
511, it is said: “Apart from this matter it is not easy 
to see any valid) reason why the assignment of an 
insolvent debtor for the benefit of all his ereditors does 


not confer on those creditors an equity equal to that 
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of a holder of an unpaid check upon his banker. ~The 
mere fact that he had received a check a few days 
before making the assignment, on the bank. which 
had not been presented until after the general assign- 
ment was made, and notified to the bank. does mot in 
and of itself give any such superior right.” 

The check given by Brown. Bonnell & Co. was not 
wwainst any particular fund. Ino fact there never was 
aw fund out of which the cheek could have been paid. 
The notes sent to the bank for discount were only sent 
for that specific Purpose. Thev were not to be used in 
payvinent of the cheek unless discounted, and they 
were never discounted. The cheek was not presented 
to the bank until three days after the reeeiver was 
appointed una qualified, 

In view of these facts and authorities we submit 
that the claim for a lien. made by appellant. cannot be 
sustained, 

Third. We think we are amply justified in urging 
at this hearing, that the judgment of the court below 
be modified, so that the appellant can recover nothing. 

We have seen that the cash payments of Brown, 
Bonnell & Co. under the contract amounted to $66.- 
507.53, and that the payvinents in notes of John. V. 
Avers’ Sons amounted to $67,337.91. making the sum 


total of payments $133,845.44. But the price of the 


20.762 tons of ore delivered at the contract price of 


$5.75 per ton, only amounts to $119.381.50. which is 


? 
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less by $14,463.98 than the amount of the payments. 
Although the decisions on the question as to whether 
or not the giving of a note of a third party is payment, 
mav have been somewhat in conflict. yet we think it 
mav be taken as the rule that when the notes of a 
stranger are transferred for an existing debt. that the 
presumption is that such transfer is in) payment. 
although the agreement of the parties as to the effect 
of such transfer. controls. This agreement may be 
iuiplied as well as express. In referring to the record, 
we find that the taking of these notes of John V. 
Avers’ Sons. was on account of installments due under 
the contract. (Record. page 15,) that they were greater 
in amount than the payments for which they were 
tuken: that suits against J. V. Avers’ Sons were com- 
menced on many of them by the appellant, which 
suits were pending at the timeof the hearing before 
the master; that there has never been any offer by the 
appellant up to this dav to redeliver these notes to 
Brown, Bonnell & Co, or its receiver, and that the 
appellant has been guilty of /aches in not so relinquish- 


ing or enforcing collection. 


ln Parsons on Bills and Notes. at page 158, of Edi- 
tion 1873, it Is said: 

“When a bill or note is given for a prior debt, 
there are several cases presenting slight differences, 
The debtor may give his bill on a third party and it 
may or may not be accepted by the drawees. © He may 
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vive the note of a third person, and this may or may 
not be indorsed by the debtor himself. | He may give 
the bill of a third party. indorsed or unindorsed by the 
debtor, and this may or may not have been accepted. 
There seems to be no settled distinction taken by most 
of the cases on this subject with regard to the strength 
of the presumption tn the case supposed. 

In those states where the common law rule obtaims, 
we should think that payment by bill or note as an 
absolute satisfaction. should be more readily established 
In the case when the paper ofa third) person is given, 
than when it is the partv’s own note. For when the 
note or bill ofa third person is given, there seems to 
have passed to the creditor a new security, and a new 
liabilitv is pledged, and the debtor bas parted with 
that which may be supposed to have cost him money 
or value.” 

Again,on page 159: And recently the courts of 
New York seem disposed to deny that the debtor's own 
promissory note shall be held to pay or extinguish the 
debt, even when that was intended and agreed upon 
by the parties. on the ground of the want of consider- 
ation. Tf we mav exclude the late New York cases, 
the question seems to be reduced to one of the burden 
of proof, and there is no valid objection, as we think, 
to the principle which gives to this transfer of nego- 
tiable paper the effect which the parties intended : and 
the authorities seem to be coming together in support 
of this view. There must always, or nearly always, be 
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some evidence of this intent in the circumstances of 
the case or in the conduct of the parties, but where 
there is no evidence outside the peepee itself. we cannot 
but think that the nature and purpose of negotiable 
paper would lead to the conclusion that it was used we 
as asubstitute for money. and that pavinent by such 
paper should be equivalent to payment by money ; but 
this is not the prevailing view.” 

Again on page 180. 

“A debtor may pav a debt or a purchaser may pay 
for his goods Itv the transter of bills of other parties ; 
and the like payment by the party's own note or bill. 
will by the prevailing rule of law, be payment or not 
according to the intent or bargain of the parties.” 

“In Hendrek vs. Lindsay. 98 U.S. Re. p. 148-150 
it is decided that negotiable promissory notes are equiv- 
alent to the paVvinent of Money, if received by the 
ereditor as payvinent.” | 

In the case at bar we are left to interpret the cir- 
cumstances and the conduct of the parties ino deter- 
mining whether or not the notes of J. Ve Avers’ Sons 
were taken in payment, no express agreement having 
been shown. We think the preponderance of proof 
supports the presumption that they were taken as pay- 
ment. 

If there is any claim on account of the lability of 
Brown Bonnell & Co. as indorsers., it has not been 


shown. 
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We respectfully submit, therefore, that the mandate 
of this court should issue. directing the court below to 
enter a judgement disallowing the claim of the appell- 
ant. entirely. Sufficient authority. for this course. we 
think, is found in the interpretation given by this 
court to Sec. TOL U.S. Revised Statutes in Sheev vs. 
Mandiville, 6 Cranch 255. and Insurance Co. ys. 
Pivsio, 16 Wallace 37s. 
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The purpose of this reply brief is to correct some of 
he misconceptions of the testimony contained in appel- 


lee’s brief, as well as to answer the point designated third, 
from page 52 of appellee’s briet. 


The third proposition ot appellee introduces a new 


question, not litigated in the Court below, but expressly 


conceded away in pleadings by the appellee. 


At page 2 of the brief. counsel tor appellee states, in 


? 
reference to the pleadings, that subsequent to the filing of 
aun answer by the receiver, a stipulation was made that the 
hearing might proceed as though an answer were filed by 
Brown, Bonnell & Co. 

The facts are, that at the time of the first hearing and 
taking or testimonv—August 2, 1883—no answer to our 
petition and claim had been tiled. It was then stipulated 
that the hearing might proceed as if a general denial had 
been filed by Brown, Bonnell & Co, (See Record, page 
17.) But no answer, in fact, ever was filed by that corpo- 
ration. 

Subsequently, it being deemed a better practice for the 
Receiver to file the answer in the ease, the Reeeiver did 
file an answer on the 26th day of September, 1883, and 
the issue was entirely made up by appellant’s petition, and 
this answer, which is set out on record, page 16. 

In respect to the question whether the notes of John V. 
Ayer’s Sons were received as payinent, the pleadings show 
this: Our petition and claim states (see Record, page 12) 
“That said Brown, Bonnell & Co., made and delivered to 
the Florence Mining Company, on account of said indebt- 
edness, its promissory notes, particularized in schedule B 
annexed hereto, and, also for the same purpose, indorsed 
and delivered to the said Florence Mining Company the 
promissory notes made by Herbert C. Ayer, in the name 
of J. V. Aver’s Sons, payable to said Brown, Bonnell & 
Co., particularized in said schedule B.” 

Again (said page of Record): That in respect of said 
last-mentioned notes,the Florence Mining Company alleges 
that at maturity they were duly presented for payment, 
and pavment thereof was demanded and refused, and the 
same were duly protested for non-payment, of all which 
said Brown, Bounell & Co. had due notice,” &e. 

The answer filed by the receiver (page 16) states, “says 
that he admits that said company is entitled to prove its 
claim as valid for the amount of ore actually delivered 
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under the contract, but he denies that said company has 
any right in the equitable distribution of the fund or funds 
that may come into his hands as receiver bevond the 
amount of the indebtedness arising from actual delivery 
of ore under the contract, and aecording to the price men- 
tioned therein. * * * Wherefore said receiver asks * * * 
that the claim of said Florence Mining Company, to the 
extent objected to, may be disallowed,” Xe. 

The report of the commissioner (Record, page 35) finds 
that the Florence Mining Company did not waive any right 
by reason of having accepted the notes of J. V. Aver’s 
Sons, indorsed by Brown, Bonnell & Co., in lien of the 
original notes of Brown, Bonnell & Co, 

No exceptions were filed to this report by appellee. The 
report so finding in this behalf was confirmed on imotion 
of appellee, and appellee has not appealed. (The Stephen 
Morgan, 94 U.S., 599.) 

We submit that itis not permissible to raise any such 
question at this time. If this point had been relied upon, 
payment should have been pleaded by the appellee. 

It will be manifestly untair, even if the burden of proof 
were on us, to require, under such an issue and such acd 
missions, any very explicit testimony on this subject.’ But 
the law unquestionably is, that where a party asserts that 
notes. were taken in payment, the burden of proof is upon 
the party so asserting, and he must establish that fact by 
clear and satisfactory proof. This is held strictly in Ohio. 
(See Merrick ¢. Boury, 4 Olio State, 60; Leach rv. Cleareh, 
15 Ohio State, 169; 2 Daniels, Negotiable Instruments, 
sec, 1260; Wheeler r. Faurot, 37 Ohio State, 26-24, See 
also U. S. Daniels, 12 Peters, 32; Peters ¢. Beverly, 10 
Peters, 533; The Kimball, 3 Wallace, 37.) 

But counsel is in error as to What the facts show, and I 
allude to this in view of his contention that the preponder- 
ance of proof supports the presumption that these notes 
were taken as payment. (Appellee’s briet, page 59.) 
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It is shown that the notes of John V. Aver’s Sons, taken 
in December, and including the first group of tour notes 
of that deseription on page Lo. and another group of four 
Ol prige 16 of the Record, were taken * with the under- 
standing that the substitution ot John V. Aver’s Sons’ notes, 
indorsed by Brown, Bonnell & Co., would in no way affect 
the responsibility of Brown, Bonnell & Co upon the con- 

” 


tract.” (See Testimony of George L, Graves, Record, page 


‘ 
23.) See also cross-examination of Mr.Van Dyke, Record, 
page 20: * When we got notice from Matthews that they 
could not meet their paper, We sent (raves to Youngstown, 
and, under Graves’ agreement, the ore was not to go tor- 
ward faster than the cash pavinents, but this was vot to 
change our rights under the contract. On these terms we 
accepted their extended paper.” 

There is nothing inthe Reeord to show, or from which 
the inference can be drawn, that the tour notes of J. V. 
Aver’s Sons, taken in January, were received under any 
ditferent conditions. 

This testimony of Graves was, by consent, received in 


the form of a written statement, subject to the right of 


appellee to mftroduce the testimony of Mir. Matthews to 
contradict the same. (Reeord, praoe Is.) [t Is at signifi- 
cant fact that Mr. Matthews never was called to contradict 
these statements, and that the answer admitting our rights 
was filed atter this testimony was taken. 

As to the argument at pages 12 and 15 of appellant's 
brief, that these notes were taken on account of installments 
due, and not as collateral, we submit that if, in the arrange- 
ment for taking these notes, it Was agreed that the lability 
of Brown, Bonnell & Co. on their contract should in no- 
Wise be affected, the notes were taken as collateral. We 
held the notes at the Hime of the hearing ready to be de- 
livered up if the Court so required, (Record, page 20,) 
although strictly we might not have been required to sur- 
render them, (Colebrooke on Collateral Security, secs, | 
and 2; also page 147 ef seq. and sec, 114 et seq.) 


ee 
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Second. The principal argument in appellee’s brief pro- 
ceeds upon the ground that becanse the title to the ore 
withheld by us had not passed, therefore we could have 
no lien upon it, and therefore by retaining the ore we 
must be held to have rescinded the contract, 

A very nice question might be raised in a proper case 
as to whether the property in the ore did not pass when it 
was delivered upon docks designated in the contraet, 

It is now pretty well settled that where a part is sold, 
out of a mass of the same kind and quality, the title 
passes, and especially where an order is given to the vendee 
to take his part from the mass. 

Our contract required us to deliver the ore on specified 
docks in certain specitied quantities per month, The facet 
that it was to be consigned to the Florence Mining Com- 
pany, we regard as of very little consequence, since if we 
delivered it on the docks, according to our contract, reserve 
ing no further right, but permitting the vendee to take it 
anil forward it on its own order, under the later decisions 
it would be the property of the vendee, although mixed, 
perhaps, with other ore of the same kind and quality. 
(See Newhall ¢. Langdon, 34 Olio State, 95.) 

We submit that we lave fully performed the contract 
by mining and transporting the ore to the docks designated 
as the place of delivery, where it was held, subject to our 
order, tor Brown, Bonnell & Co,, in a general pile, to be 
delivered as requested by Brown, Bonnell & Co, in the 
sume manner that wheat is delivered out of astore. The 
only respect in Which the contract was not fully performed 
on our part, Was the releasing of the ore from the effect 
of the clause of the contract which provided that it shonld 
be sold subject to our order, We were under no obligation 
to forward it from the docks. 

In this contract it was to be subject to the order of the 
Florence Mining Company until forwarded = from the 
docks, and the question, we suggest, is whether, taking the 
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contract as a whole, together with the delivery of the ore 
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on those docks, this last clanse was anything more than 
the reservation of alien. (96 U.S., p. 6/0.) 

Suppose the appellant had become insolvent, and Brown, 
Bonnell & Co, had in fact paid for more ore than had been 
received by it, it might well be doubted whether our right 
was anything more than the reservation of a lien. 

But the argument of counsel on this branch of the ease, 
it secs to us, proceeds upon a misconception of the case 
of Morgan v. Bain, reterred to in both preceding briefs. 
In that case the contract was wholly executory, and it was 
determined by the Court that the vendor was justified in 
Withholding delivery on account of the insolvency of the 
vendee. ‘The market was advancing and the vendor sus- 
tained no damage, bat claimed to be released from any 
obligation by such insolvency of the vendee. 

The remarks of the Judges in that case must be taken 
in connection with the facts of the case and the particalar 
night which the vendor was attempting to exercise. It 
Was Hot necessary for the Court to sav in that ease that 1f 
the vendor had been damaged he would have his claim 
against the vendee., 

The Court simply held that he was absolved from the 
contract, provided, after the repudiation of the coutract by 
the vendee, the vendor bad duly insisted on his right. 
And they find, as a matter of tact, that he had insisted on 
his night by not making deliveries at the tine installments 
were due, and by making the claim that he was not bound, 
as soon as demand was first made on kim subsequently by 
the vendee. 

This ease in no sense conflicts with the later case of 
By-parte Stapleton, LO Ch., Div, d86, decided some tive vears 
later, Where the contract was also wholly executory, the 
cargo being consigned to the vendor, but in which the 
vendor sustained a toss by a falling market and was per- 
mitted to recover his loss. 
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We are not merely asserting a lien. We claim damages 
by reason of our part performance of the contract, caused 
by the attitude of Brown, Bonnell & Co, which in effect 
was a declaration that they abandoned the contract and 
could not and would not further perform it, and which 
amounted to a breach of contract on their part. Our right 
was more than a lien, and arose under the very terms of 
the contract, which made the ore subject to our order, 
Which gave us the right to temporarily stop deliveries for 
the purpose of investigating the insolvency of the purchaser; 
and the reasonable exercise of this: right cannot be con- 
sidered a breach of the contract on our part. 

In respect to onr stoppage on Febraary 18, the record 
shows (Exhibit + D.?° page 25) that Brown, Bonnell & Co, 
announced tous their inability to meet the note due ie 


ruary 19. after the agreement made through Mr. Graves 


lye 


In December, that they shonid at least, if they did not pay 
their notes, pay thereon the value of all ore forewarded to 
them in the preceding month. 

Oar reply to this communication (Exiibit «i 


| 


” Record, 
page 25) shows that they received nearly twenty thousand 
dollars’ worth of ore in the preceding month, and we de- 
manded that they pay their note onthe Toth. And on the 
I4th of February (as shown by Exhibit BY? Record, page 
23) Brown, Bonnell & Co. announced to us that it was im- 
possible to pay either the note or the value of the ore had 
in the preceding month And Exiilit ©G™ (Reeord, 
page 24) shows that we did not waive a performance of 
the contract requiring them to pav, as stated, on the 19th, 
The testimony of Mr, Lillibridge shows (Record, page 21) 
that the order of the TSth was telegraphed to the docks 
after hie haul heard ct Aver's failure ane the suspension oft 
brown, Bonnell & Co, 

It was hell in Bloomer r+. Burnstine (Iu. 
58s) that the right to refuse to deliver exists In such a case 
whenever the buyer fails to pay tor one installinent under 


oc. =. 
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such circumstances as to give the seller reasonable ground 
for believing that he will be unable to pay for installments 
to be delivered in the future, and that he does not intend 
to go on with the contract. 

The pretense that the attitude of the purchaser amounted 
to a proposition to rescind the contract, seems to us a 
little lame. The vendee in this case had announced to us 
some days previously that it was absolutely impossible to 
mect -its engagement with us in respect to payment. We 
knew of the failure of Aver’s, and of the suspension of 
Brown, Bonnell & Co., on the sth of February. 

On the 20thof February a receiver was appointed, before 
Which time, according to the amended bill (Reeord, p. 7), 
the Negannee Concentrating Company, one of the original 
complainants named, had recovered a judgment against the 
suid defendant (Brown, Bonnell & Co.) prior to the filing 
of said original bill, 

The bill alleged the insolvency of Brown, Bonnell & Co., 
and to these original and supplemental bills Brown, Bon- 
nell & Co, never interposed any defense or denial of any 
kind, but subinitted to decree pro CONPESSO, (See Record, 
p. 10.) It amounted, according to Be porte Stapleton, toa 
breach of their contract, According to all the authorities 
cited in our original brief, as well as Morgan vu. Bain, it 
cave Us the right to refuse to further deliver, whether we 
had alien inerety or had the right of property in the ore, 
unless the Reeciver should, within a reasonable tine, elect 
to carry out the contract, aud it was for lim to aet. (See 
In re. Wheeler, 2 L mwvell, 2a) The exercise of a right 
Which we had under the contract could not be derogatory 
to the contract, 

In Be pote Chalmers, 8 Ch. Div., 289, the Court said ; 
“Tn Bloxham c. Sanders, and Wentworth ¢. Outhwaite, 
there had been a sale of specitie goods, not merely an 
agreement to sel] goods to be delivered by installments, 
But it would be strange if the right of a vendor, who had 
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agreed to deliver goods by installments, were less than that 
of a vendor who had sold specitic goods ; and the judgment 
of Compton, J., in Griffith ¢. Perry (1 Ellis & Ellis, G80) 
shows clearly that there is no difference between the two 
“uses.” ; 

It does not appear, as stated in brief of counsel, that in 
all the cases cited in our original briet there had been sales 
of specitic goods in which the right of property had passed 
to the vendee. This was not true in the case stated in 57 
Maine, nor does it appear in the case cited from 45 Pa. 
State. ‘The contrary clearly appears in Ex-parte Stapleton, 
and the right for which we contend is recognized wherever 
the fact of insolvency has been shown in the other English 
cases cited in our original brief. 

In regard to the statement on page 35 of appellee’s brief, 
that the vendor might speculate by waiting until he saw 
how the market might go betore electing, it would always 
be possible tor any one interested and having a right to 
inquire, toask the direct question of the vendor and compel 
him to declare. In any case it would be a question of fact, 
as it was in Morgan ¢. Bain. 

On page 36, counsel argues that we had no right to do 
anvthing except to rescind. But on page 48 he comes 
down to the proposition that all appellee claims is that by 
mutual consent the exeentory contract of sale could be 
rescinded. 

We also take the position that the same parties who 
made the contract could agree to abandon that contract 
at any stage of performance upon such terms as they 
might agree upon. Bat we claim it would require 
the same meeting of minds as would be required in 
making any contract, and that, as matter of fact, there 
is no proof in this case of appellant’s consent or agree- 
ment to abandon the contract and relinquish its claim for 
damages. but on the other hand, the proot shows that we 
were at all times ready and willing to perform if we could 
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get our pay according to the contract of sale as modified in 
December. 

But the Receiver never made any propositions, on his 
part, to carry out this contract, as the law would require, in 
order to save the breach by Brown, Bonnell & Co. In 
fact, the proof goes further and shows, in the testimony of 
Mr. Van Dyke, that we were ready and willing, and the 
Receiver declined to take the ore and pay for it according 
to contract; and in the only communications on the subject 
between the Receiver and appellant (Record page 29 and 
30) we took the same position that is taken by us in this 
use, 
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BROOKS VS. STATE OF MISSOURI. , l 
1 Tue Usrrep Srates OF AMERICA. , 


To the State of Missouri, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error, filed in the Clerk’s 
office of the supreme court of the State of Missouri, wherein Hugh Mot- 
ram Brooks, alias W. H. Maxwell, alias Walter H. Lennox Maxwell, M. D., 
alias Theodore Cecil D’ Anguier, is plaintiff in error and you are defendant 
in error, to show cause, if any there be, why the judgment rendered against 
the said plaintiff in error asin the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the honorable Samuel F. Miller, associate justice of the Su- 
preme Court of the United States, this seventeenth day of August, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Sav. F. MiL_er, 
Associate Justice Sup. Court U’. S, 


1} On this 22d day of August, in the vear of our Lord one thousand 
eight hundred and cighty-seven, personally appeared Prosser Ray 
before me, the subscriber, and makes oath that on said 22nd day of August, 
1887, he delivered a true copy of the within citation to B. G, Boone, at- 
torney-general of the State of Missouri, and counsel for the State of Mis- 
souri, the defendant in error in the cause therein mentioned, and that he 
also delivered a true copy of the within citation on said 22nd day of 
August, 1887, to A. P. Morehouse, lieutenant-governor and acting gov- 
ernor of the said State of Missouri, the governor of said State being absent 
from the said State. 


Sworn to and subscribed the 22nd day of August, 1887. 
Prosser Ray. 


Subscribed and sworn to before me this 22d day of August, A. D. 
1887. 
[SEAL. ] H. C. GEISBERG, 
Clerk U.S. Cir. Court, Central Division, 
West’n Dis’t Mo. 


I, B. G. Boone, attorney-general of the State of Missouri, and attorney 
and counsel of record for the State of Missouri, the defendant in error in 
the within-entitled cause, do hereby accept and acknowledge service of the 
within citation this 22nd day of August, 1887. 

B. G. Boone, 
Attorney-General of the State of Missouri and Counsel 
for the Defendant in error in the within-entitled cause, 


(Endorsed :) Filed August 22d,1887; Henry W. Ewing,cl’k ; by Rowan 
Ray, D. C. 
10847——1 
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2 UNITED STATES OF AMERICA, 8s; 


The President of the United States to the honorable the judges of the 
supreme court of the State of Missouri, greeting : 


Because, in the record and) proceedings, as also in the rendition of the 
judgment of a plea which is in the said supreme court before you, or 
some of vou, being the highest court of law or equity of the said State in 
which a decision could be had inthe said suit between Hugh Motram Brooks, 
alias W. HL. Maxwell, aiias Walter HL. Lennox Maxwell, M. D., alias Theo- 
dore Cecil DY Anguier, appellant,and the State of Missouri respondent, on ap- 
peal from the St. Louis criminal court, wherein was drawn in question the 
ralidity of a treaty or statute of, or an authority exercised under the United 
States, and the decision was against their validity; or wherein was drawn 
in question the validity of a statute of, or an authority exercised under, said 
State, on the ground of their being re pugnant to the Constitution, treaties, 
or laws of the United States, and the decision was in favor of such their 
validity; or wherein was drawn in question the construction of a clause 
of the Constitution, or of a treaty, or statute of, or commission held) un- 
der, the United States, and the decision was against the title, right, privi- 
lege, or exemption, specifically set up or claimed under such elause of the 
said Constitution, treaty, statute, or commission, a manifest error hath 
happened, to the great damage of the said) Brooks, alias Maxwell, alias 
D’Anguier, as by his complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and) speedy justice 
done to the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then under your seal, distinetly and openly, you 
send the reeord and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that vou have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that the record and) proceedings aforesaid, being inspected, the said Su- 
preme (‘ourt may cause further to be done therein to correct that error, 
what of right, and according to the laws and custom of the United States, 
should be done. 

Witness the honorable Morrison R. Waite, Chiet Justice of the Su- 
preme Court of the United States, this 4th day of August, in the vear of 
our Lord one thousand eight hundred and eighty-seven. 

[SEAL | James H. Mech envey, 

Clery] of thi Supreme (ourt of the lCnited States, 


Allowed) by— 
Sau. FL Mitner, 
Associate Justice Sup. (owt U.S 


Bond in penalty of 8500 to be given. 


to 
— 


STATE OF Missouri, 
County of Cole, ss: 


This affiant, P. W. Fauntleroy, of lawful age, being first duly sworn, 
makes oath and savs that on the loth dav of August, 1887, in the city of 
Jefferson and State and county aforesaid, he served the within writ of 
error by lodging, and that he did lodge, in the clerk’s office of the su- 


aE af eee ha 
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preme court of the State of Missouri, for the use of the opposite party, 
the State of Missouri, a true copy thereof. 


a 


P. W. FAUNTLEROY., 
Subscribed and sworn to before me this 15th day of August, A. D, 1887. 
[SEAL. | Hexry W. Ewing, 
(7°): Sup. Ct. of Mo. 
By Rowan Ray, 


D.C. 
Subseribed and sworn to before me this 15th dav of August, A. D.1887. 
[SEAL] H. C. Geisperc, 


(Tk OOS. Cire Ct. Cowl Dir., W. Dist., Mo. 
(INporsep:) Filed Aug. 15th, 1887. Henry W. Ewing, clerk. 
4 * * * * * * * 
Fripay, October 30th, 1885. 


On this dav the grand jurv returned to the bar, and through their fore- 
man delivered the tollowing indictment as a true bill, to wit: 


STATE OF MussouRt, 
City of St. Louis, <8: 


St. Louis criminal court, October term, 1885, 


The grand jurors of the State of Missouri, within and for the body of 

' the city of St. Louis, now here in court duly empanneled, sworn, and 
charged upon their oath present that Hugh Motram Brooks, 

5) alias W. HL. Maxwell, alias Walter H. Lepnox Maxwell, M. D., 

alias Theodore Cecil D’Anguier, late of the city of St. Louis afore- 

said, and State aforesaid, on the 5th dav of April, in the year of our Lord 

one thousand eight hundred and eighty-five, at St. Louis, in the city of 

St. Louis, and State aforesaid, with force and arms in and upon one Charles 

Arthur Preller, in the peace of the State then and there being, felonioasly, 
wilfully, deliberately, premeditatedly, and of his malice aforethought 

did make an assault; and that he the said Hugh Motram Brooks, alias 

W. He. Maxwell, alias Walter TH. Lennox Maxwell, M. D., alias Theodore 

Cecil D. Anguier, then and there a large quantity of a ce tain de idly poison 

and liquid called chloroform, fe lonions lv, wilfully, deliberately, premedi- 

tatedly, and of his malice atorethought did give and administer unto the 

said Charles Arthur Preller, with the intent that he, the said Charles Arthur 

4 - Preller, should take and inhale the same inte his bodv and lungs (he, 
the said Hugh Motram Brooks, alias W. IL. Maxwell, allias Walter 

H. Lennox Maxwell, M. D., alias Theodore Ceeil D’Anguier, then and 

there well knowing the said liquid and chloroform to be a deadly 
poison) ; and the said liquid and chloroform and deadly poison, so given 

; and administered unto the said Charles Arthur Preller by him, the said 


Hugh Motram Brooks, alias W. H. Maxwell, alias W alter H. Lennox 
| Maxwell, M. D., alias Theodore Cecil D’Anguier,, he, the said 
6 Charles Arthur Preller did then and there take and inhale into his 


body and lungs; by reason and by means of which said taking 
and inhaling of the said liquid and chloroform and deadly poison into his 
4 body and lungs, as aforesaid, given and administered as aforesaid by the 


i. 
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said Hugh Motram Brooks, alias W. H. Maxwell, alias Walter H. Len- 
nox Maxwell, M. D., alias Theodore Cecil D’ Anguier, he, the said Charles 
Arthur Preller, became and was then and there unconscious and insensible 
and in a stupor of body and mind, and was then and there helpless and 
wholly in the power and under the control of thesaid Hugh Motram Brooks, 
alias W. H. Maxwell, alias Walter H. Lennox Maxwell, M. D., alias 
Theodore Cecil D’Auguier; and the seid Hugh Motram Brooks, alias W. 
H. Maxwell, alias Walter H. Lennox Maxwell, M. D., alias Theodore 
Cecil D’Anguier, then and there well knowing the helpless, unconscious, 
and insensible condition of the said Charles Arthur Preller, as aforesaid, 
and wickedly contriving and intending then and there him, the said 
Charles Arthur Preller, feloniously, wilfully, deliberately, premedi‘atedly 
and of his malice aforethought to kill and murder, did then and there 
feloniously, wilfully, deliberately, premeditatedly, and of his malice afore- 

thought, with both his hands upon and about the neck of him, the 
7 said Charles Arthur Preller, then and there teloniously, wilfully, 

deliberately, premeditatedly, and of his malice aforethought, did 
squeeze, choke, suffocate, and strangle him, the said Charles Arthur Preller, 
by reason and by means of which said) squeezing, choking, suffocating, 
and strangling as aforesaid, and the use of the liquid poison and chloro- 
form, as aforesaid, the satd Charles Arthur Preller did then and there in- 
stantly die. And so the grand jurors aforesaid, upon their oath aforesaid, 
do say that the said Hugh Motram Brooks, alias W. TH. Maxwell, alias 
Walter Hl. Lennox Maxwell, M. 1)., alias Theodore Ceeil ID) Anguier, the 
said Charles Arthur Preller then and there ino manner and) form and by 
the means aforesaid, teloniously, wilfully, deliberately, premeditatedly, and 
of his malice aforethought did killand murder, contrary to the form of the 
statute in such case made and provided and against the peace and dignity 
of the State. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present that Hugh Motram Brooks, alias W. H. Maxwell, alias Walter H. 
Lennox Maxwell, M. D., alias Theodore Cecil D’Anguier, late of the city 
of St. Louis aforesaid, and State aforesaid, on the fifth day of April, in 
the vear of our Lord one thousand eight hundred and eighty-five, at St. 
Louis, in the city of St. Louis and State aforesaid, with foree and arms 

in and upon one Charles Arthur Preiler, in the peace of the 
8 State then and there being teloniously, wiltully, deliberately, pre- 

meditatedly, and of his malice aforethought, did make an assault ; 
and that the said Hugh Motram Brooks, alias W. H. Maxwell, alias 
Walter H. Lennox Maxwell, M. D., alias Theodore Cecil D’ Anguier, 
then and there a large quantity of a certain deadly poison and liquid 
ealled chloroform, feloniously, wilfully, deliberately, premeditated] y, and of 
his malice aforethought, did give and administer unto the said Charles 
Arthur Preller with the intent that he, the said Charles Arthur Preller, 
should take and inhale the same into his body and lungs (he, the said 
Hugh Motram Brooks, alias W. TH. Maxwell, alias Walter H. Lennox 
Maxwell, M. D., alias Theodore Cecil D’Anguier, then and there, well 
knowing the said liquid and chloroform to be a deadly poison), and the 
said liquid and chloroform and deadly poison so given and administered 
unto the said Charles Arthur Preller by him, the said Hugh Motram 
Brooks, alias W. H. Maxwell, alias Walter H. Lennox Maxwell, M. D., 
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alias Theodore Cecil D’ Anguier, he, the said Charles Arthur Preller, did 
then and there take and inhale into his body and lungs, by reason and by 
means of which said taking and inhaling of the said liquid and chloro- 
form and deadly poison into his body and lungs as aforesaid, so givenand 
administered as aforesaid by the said Hugh Motram Brooks, alias 
i) W. Hl. Maxwell, alias Walter H. Lennox Maxwell, M. D., alias 
Theodore Ceeil D’ Anguier, he, the said Charles Arthur Preller, 
became and was then and there unconscious and insensible and in a stupor 
of body and mind, and was then and there helpless and wholly in the 
power and under the control of the said Hugh Motram Brook, alias W. 
HT. Maxwell, alias Walter H. Lennox Maxwell, M. D.} alias Theodore 
Cecil DY Anguier, and the said Hugh Motram Brooks, alias W. IT. Max- 
well, alias Walter H. Lennox Maxwell, M. D., alias Theodore Ceeil 
D’Auguier,then and there well knowing the helpless, unconscious, and in- 
sensible condition of the said Charles Arthur Preller, as aforesaid, and 
wickedly contriving and intending then and there him, the said Charles 
Arthur Preller, feloniously, wilfully, deliberately, premeditatedly, and of 
his malice aforethought to killand murder, did then and there feloniously, 
wilfully, deliberately, premeditatedly, and of his malice aforethought, with 
both his hands upon and about the neck and body of him, the said Charles 
Arthur Preller, then and there with great force and violence squeeze into 
and confine the said Charles Arthur Preller in a certain large zine trunk, 
and did then and there securely tie and fasten down the lid of said trunk 
with ropes and straps, whereby the said Charles Arthur Preller 
10 was then and there smothered, suffocated, and strangled ; by reason 
and by means of which said smothering, suffocating, and strang- 
ling in the manner aforesaid, and by the taking and inhaling of the liquid 
poison and chloroform, as aforesaid, the said Charles Arthur Preller did 
then and there instantly die. © And so the grand jurors aforesaid, upon their 
oath aforesaid, do sav that the said Hugh Motram Brooks, alias W. H. 
Maxwell, alias Walter H. Lennox Maxwell, M. D., alias Theodore Cecil 
D’Anguier, the said Charles Arthur Preller, in the manner and form and 
by the means aforesaid, feloniously, wilfully, deliberately, premeditatedly, 
and of his malice aforethought, did kill and murder, contrary to the form 
of the statute in such case made and provided, and against the peace and 
diginity of the State. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present that Hugh Motram Brooks, alias W. H. Maxwell, alias Walter 
H. Lennox Maxwell, M. D., alias Theodore Cecil D’ Anguier, late of the 
city of Saint Louis aforesaid, and State aforesaid, on the fifth day of April, 
in the year of our Lord one thousand eight hundred and eighty-five, 
at Saint Louis, in the citv of Saint Louis and State of Missouri, in the 
perpetration of a robbery from the person of one Charles Arthur Preller, 

in the peace of the State then and there being, with force and 
11 arms, unlawfully, wilfully, feloniously, and of his malice afore- 

thought, in and upon the said Charles Arthur Preller did make an 
assault; and the said Hugh Motram Brooks, alias W. H. Maxwell, alias 
Walter H. Lennox Maxwell, M. D., alias Theodore Cecil D’ Anguier, in 
some wav and manner and by some means, devices, instruments, and 
weapons to these grand jurors unknown, did then and there unlawfully, 
feloniously, wilfully, and of his malice aforethought, deprive of life, so 
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that the said Charles Arthur Preller did then and there instantly die. 
And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
the said Hugh Motram Brook, alias W. H. Maxwell, alias Walter H. 
Lennox Maxwell, M. D., alias Theodore Cecil D’Anguier, while in the 
perpetration of a robbery from the person of the said Charles Arthur 
Preller, then and there in some wav and manner and by some devices, 
means, instruments, and weapons to these grand jurors unknown, the said 
Charles Arthur Preller then and there unlawfully, feloniously, wilfully, 
and of his malice aforethought did kill and murder, contrary to the form 
of the statute in such case made and provided, against the peace and dignity 
of the State. 
Marsnuane Fk. MeDonanp, 
Axsistont Crreait: Attorney. 


12 And said indictment had on the back thereof indorsements and 
words and figures as follows, to wit: 

No. 96. St. Louis criminal court, October term, 1885. The State of 
Missouri vs. Hugh Motram Brooks, alias W. HE. Maxwell, alias Walter 
li. Lennox Maxwell, M. D., alias Theodore Cecil DY Anguier. 

Charge, murder in.the first degree, 

Witnesses: Dr. Nidelet, Jno. Rvan, coroner's office ; Charles Ludeking, 
Washington University ; J. A. W. Fernow, Broadway and Market street, 
drug store; L. EK. Hunt, Merritt R. Noble, Southern Hotel; A.S. Aloes, 
James Johnston, opticians, 4th and Olive ; Geo, A. Frazier; Sol. Bauman, 
jeweler; Harry Allington, Tony Frietag, Southern Hotel; Wm. Frain, 
Rennick Brown, R. H. Stith, Southern Hotel ; Maggie Cuddy, John Ly- 
ons, Kate Clark, Southern Hotel; Fred’k Bieger, Chas. Bieger, trunk 
‘store, B’wav ; J.B. Armo, barber; Fred. Castle, Southern Hotel ; Stephen 
Sihur, Southern Hotel ; C.O. Bishop, F. W. H. Wiesehahn, James Tracy, 
Geo. W. Badger. 

A true bill. 

WILLIAM TAUSSIG, 
Foreman. 

Filed October 30th, 1885. 

Patrick M. STAED, 
Clerk: of the St. Louis Criminal Court. 


* * + * * * * 


15 SATURDAY, December 12th, 1885. 


THE STatre OF MissouRI, PLAINTIFF, _ ) 
Ux, | On indictment for 
Huan Morram Brooks, anrras W. H. MAx- | murder in the first de- 
well, alias Walter H. Lennox Maxwell, M. D., | gree. 
alias Theodore Cecil D’Anguier, defendant. J 


This day comes defendant by his attorney and files his bill of exceptions 
herein, the same being numbered one (1); said bill of exceptions is as fol- 
lows, to wit: 


BROOKS VS. STATE OF MISSOURI. 7 


In the St. Louis criminal court, November term, 1885. 


THE State OF Missouri, PLAINTIFF, } 
rs, | <An indictment for 
Hvcu Motrram Brooks, anias W. H. Max- > murder in the first de- 
well, alias Walter H. Lennox Maxwell, M. D., | gree. 
alias Theodore Cecil D’ Anguier, detendant. | 


Be it remembered that in the above-entitled eause the follow- 

16 ing proceedings were had, to wit: On the l4th day of November, 

1885, and before the arraignment of said defendant, there was filed 

in said court by said defendant a motion to quash the indictment and pro- 

ceedings against him and to release and discharge him from imprisonment 

and restraint, which said motion was in) words and figures as follows, to 
Wit: 


In the St. Louis criminal court, November term, 1885, 


STATE OF Missouri, PLAINTIFF, } 

Cs, 
Hveun Morram Brooks, auras W. EL. 
well, alias Walter H. Lennox Maxwell, M.D, 
alias Theodore Cecil D’Anguier, defendant. J 


. | Charged with murder 
MIA \- ‘ ° : . q 
| in the first degree. 


Now at this day comes the defendant in the above entitled cause by his 
attorneys, Martin and Fauntlerov, and moves the court to quash the 
indictment and proceedings against him herein, and that he be released 
and discharged from imprisonment and restraint thereunder for the rea- 
son that said indictment, proceedings, imprisonment, and restraint are 
illegal and unlawful and in violation of the constitution and laws of the 
State of Missouri and .without any due process of law or lawful authority 

whatsoever, in this, to wit, that on the 6th day of May, 1385, there 
17 was filed and lodged in the St. Louis court of criminal correction 

an information and affidavit in words and figures as follows, to 
wit: 


STATE OF MuIssouRt, 
City of St. Louis, sx: 


In the St. Louis court of criminal correction, St. Louis, May 6th, 1885. 
STATE OF Missouri 


Cersus 
Waurer H. Lennox Maxw was. 4 


J Charged with murder in the first 
degree. 


James R. Clairborne, prosecuting attorney within and for the St. Louis 
court of eriminal correction, on behalf of the State of’ Missouri, now here 
in court Information makes as follows : 

That Walter H. Lennox Maxwell, late of the city of Ss. Louis and 
State of Missouri, as this affiant believes, on the fifth day of+April, in the 
vear of our Lord one thousand eight hundred and eighty-five, at St. Louis, 
in the city of St. Louis and State aforesaid, with force and arms in and 
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upon one C. Arthur Preller in the peace of the State then and there 
being feloniously, deliberately, premeditatedly and of his malice atore- 
thought did make an assault ; and that the said Walter Hl. Lennox Max- 
well then and there a large quantity of a certain deadly poison and liquid 
‘alled chloroform did give and administer unto the said C. Arthur Preller 
with intent that he the said C. Arthur Preller should take and inhale the 

same into his body and lungs (he, the said Walter Hl. Lennex 
18 Maxwell, then and there well knowing the said liquid and chloro- 

form to be a deadly poison), and the said) liquid) and chloroform 
and deadiy poison so given and administered unto him by the said Walter 
H. Lennox Maxwell, he, the said CC. Arthur Preller, did then and there 
take and inhale into his body and lungs, by reason and by means of whieh 
said taking and inhaling of the said liquid and chloroform into his body 
and lungs as aforesaid the said C. Arthur Preller beeame and was un- 
conscious and insensible and ina stupor of body and mind, and did then 
and there by reason of the taking and inhaling of the poisonous liquid and 
chloroform into his body and lungs as aforesaid, so administered as atore- 
said by the said Walter Hl. Lennox Maxwell, became and was then and 
there helpless and wholly in the power and under the control of the said 
Walter H. Lennox Maxwell, and the said Walter TL. Lennox Maxwell 
then and there well knowing the helpless, unconscious, and insensible eon- 
dition of the said C. Arthur Pretler as aforesaid, and wickedly contriving 
and intending then and there him, the said C. Arthur Preller, wilfully, 
feloniously, deliberately, premeditatedly, and of his malice atorethought 
to kill and murder, did then and there feloniously, wilfully, deliberately, 
premeditatedly, and of his malice atorethought, with both his hands upon 

and about the neck and body of him, the said C. Arthur Preller, 
19 then and there feloniously, wilfully, deliberately, premeditatedly, 

and of his malice aforethought, squeeze, choke, suffocate, and 
strangle him, the said C,. Arthur Preller, by reason and by means of 
which said squeezing, choking, suflocating, and strangling as aforesaid, 
and the use of the poisonous liquid and chloroform as aforesaid, the said 
C. Arthur Preller did then and there instantly die; and so that the said 
Walter H. Lennox Maxwell, the said C. Arthur Preller, then and there 
and in the manner and by the means aforesaid, feloniously, wilfully, de- 
liberately, premeditatedly, and of his malice aforethought, did kill) and 
murder contrary to the form of the statutes in such case made and pro- 
vided and against the peace and dignity of the State. 

James R. CLAIBORNE, 
Pros. Attorney, St. Louis Court Criminal Correction. 


STATE OF Muissourt, 
City of St. Louis, as: 


Svivester LL. Nidelet, being duly sworn upon his oath, savs that the 
facts stated in the above information are true, according to his best in- 
formation and belief. 

S.L. NIpELET. 


Sworn to and subscribed betore me this 6th dav of Mav, A. D. 1885. 
Phiuire H. Zepr, 
Clerk of the St. Louis Court of Criminal Correetion, 
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20 And afterwards, to wit, on the 14th day of May, 1885, a second 
information and affidavit was filed in said court of criminal cor- 

rection, said second information and affidavit being identical in words and 

figures with the information and affidavit tirst hereinbefore set out. 

And afterwards, to wit,on the 14th day of May, 1885, upon, under, 
and by virtue of said information and affidavit, a warrant was issued from 
said St. Louis court of criminal correction to the sheriff of the citv of St. 
Louis tor the arrest of said defendant for said offense in said information 
charged, which said warrant is in words and figures as follows, to wit: 


lu the St. Louis court of criminal correction, 


Ciry or St. Louis, ss: 
The State of Missouri to the sherri! of the Clty of St. Louis, greeting : 


Whereas a complaint has this day been lodged in this court, and sworn 
to by Sylvester L. Nideiet. and approved by James R. Claiborne, the 
prosecuting attorney of said court, charging Walter H. Lennox Maxwell 
with the crime of murder in the first degree. Now, therefore, we eom- 
mand vou to take the saia Walter Hl. Lennox Maxwell, if he be found 
in vour bailiwiek, and him sately keep so that vou have his body betore 


the St. Louis court of criminal correction forthwith, then and there to 
answer the complaint made against him, as aforesaid, for murder 
21 in the first degree, which more tully appears by the foregoing afli- 


davit and complaint, contrary to the form of the statutes in) such 
cease made and provided and against the peace and dignity of the State, 
and have vou then and there this writ, with vour return thereon how you 
execute the same, 

Witness Philip H. Zepp, clerk of the said court with the seal thereof 
hereto affixed at office in’ the city of St. Louis, this 14th day of May, in 
the vear of our Lord eighteen hundred and eighty-five. 

[SEAL. ] Puiuir H. Zevp, Clerk. 


Which said warrant was afterwards, on the l4th day of May, 1885, 
returned by said sheriff * not found.” 

And afterwards, to wit, on the 4th day of August, 1885, under and 
by virtue of said information and affidavit last aforesaid an alias warrant 
was issued from said St. Louis court of criminal correction for the arrest 
of said defendant for said offense in said information charged, which said 
warrant is in words and figures as follows, to wit: 


In the St. Louis court of criminal correction. 


City or Str. Lous, ss: 
The State of Missouri to the sheriff of the city of St. Louis, greeting. 
We command vou as before to take Walter H. Lennox Maxwell, if he 
be found in vour bailiwiek, and him sately keep, so that you have 
22 his body before the St. Louis court of criminal correction forthwith, 
then and there to answer a complaint made against him for mur- 
der in the first degree, which more fully appears by the foregoing affi- 
davit, contrary to the form of the statute in such case made and provided 
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and against the peace and dignity of the State, and have vou then and 
there this writ, with vour return thereon how you execute the same, 
Witness Philip I. Zepp, clerk of the said court with the seal thereof 
hereto affixed at office in the city of St. Louis, this 14th day of August, 
in the vear of our Lord eighteen hundred and eighty-five. 
[SEAL. | Piitie H. Zepe, 
(Clerk. 


And afterwards, to wit, on the [Sth day of August, 1885, said) sheriff, 
under and by virtue of said warrant, did arrest said defendant and com- 
mit him to the jal of the CIty of “tt. outs, where detendant ever since 
said last-mentioned day dias been and now is illegally and unlawfully im- 
prisoned and restrained of his liberty, and on the 9th day of September, 
S85, the said defendant did file in the St. Louis court of criminal corree- 
tion a motion for his discharge, whieh said motion is in words and figures 
as follow, to wit: 


ln the St. Louts court of criminal correction, 


STATE OF Missouri, PLAINTIFP, 
MN, 


Wanren TH. Lexnox MAXWenn. DEFENDANT. J 


23 Now at this day comes the defendant in the above-entitled cause, 

by his attorneys, Martin & Fauntleroy, and moves the court that he 
be released and discharged from imprisonment and restraint for the reason 
that he is illegally and unlawfully imprisoned and restrained of his liberty, 
and because the prosecution and proceedings against him and his imprison- 
ment and restraint are in violation of the constitution and laws of the 
State of Missouri and without any due process of law or lawful authority 
whatsoever. 
Martin & FAUNTLEROY, 

Attys for Def’ nt. 


Which said motion was, on the 9th day of September, 1885, overruled 
by said court, and) said defendant, under and by virtue of said warrant 
issued as aforesaid on the Lith dav of August, 1885, and upon no other 
warrant or authority whatsoever, was unlawfully and illegally imprisoned 
and restrained of his liberty in the said jail of the citv of St. Louis from 
the said Ts8th day of August, 1885, up to and until and at the time of the 
finding of the indictment herein against him, to wit, on the 30th dav of 
October, 1885, and while said defendant was so illegally and unlawfully 
Imprisoned and restrained of his liberty as atoresaid, and on said 30th day 
of October, 1885, the indietment now pending against said detendant herein 
was found & returned, 

Martin & FAUNTLEROY, 
Affus for Def't. 


24 And afterwards, on said T4th dav of November, 1885, said de- 
fendant, by his counsel, presented and read to the court his said mo- 
tion, and offered in evidence in support thereof a transcript from the St. 
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Louis court of criminal correction, which said transcript was in words and 
figures as follows, to wit : 


In the St. Louis court of criminal correction. 


STATE OF MuIssouRI 
UN, 


Warrer H. LeENNox MAXxwe ne. } 


Charged with murder in the first de- 


gree, 


On the 6th dav of Mav, 1885, there was filed and lodged in the St. 
Louis court of criminal correction an information and affidavit: in words 
and figures as follows, to wit: 


STATE OF Muissovunt, 
( Wty of St. Lois, xx: 


In the St. Louis eourt of criminal correction, 


Sr. Lous, Vay 6th, 1885. 


STATE OF Missounrt 
re PRUs 
Wacrer H. Lennox Maxwett. } 


} Charged with murder in the first de- 
. gree, 


James R. Claiborne, prosecuting attorney within and for the St. Louis 
court of criminal correction, on behalf of the State of Missouri, now here 
in court, information makes as follows: That Walter H. Lennox Max- 
well, late of the city of St. Louis, and State of Missouri, as this affiant be- 
lieves, on the 5th day of April, in the vear of our Lord one thousand 

eight hundred and eighty-five, at St. Louis, in the city of St. 
95 Louis, and State aforesaid, with force and arms in and upon one 

C. Arthur Preller, in the peace of the State then and there being, 
feloniously, wilfully, deliberately, premeditatedly, and of his malice afore- 
thought, did make an assault; and that the said Walter H. Lennox Max- 
well then and there a large quantity of a certain deadly poison and liquid 
called chloroform did give and administer unto the said C. Arthur Preller 
with intent that he, the said C. Arthur Preller, should take and inhale 
the same into his body and lungs (he the said Walter H. Lennox Max- 
well then and there well knowing the said liquid and chloroform to be a 
deadly poison), and the said liquid and chloroform and deadly poison so 
given and administered unto him by the said Walter H. Lennox Max- 
well, he, the said C. Arthur Preller, did then and there take and inhale 
into his body and lungs, by reason and by means of which said taking 
and inhaling of the said liquid and chloroform into his body and lungs as 
aforesaid, the said C. Arthur Preller became and was unconseious and in- 
sensible and in a stupor of body and mind, and did then and there by 
reason of the taking and inhaling of the poisonous liquid into his bedy 
and lungs as aforesaid, so administered as aforesaid by the said Walter 
H. Lennox Maxwell, become and was then and there helpless and wholly 

in the power and under the control of the said Walter H. Lennox 
26 Maxwell, and the said Walter H. Lennox Maxwell then and there 

well knowing the helpless, unconscious, and insensible condition of 
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the said C. Arthur Preller, as aforesaid, and wickedly contriving and in- 
tending then and there him, the said C. Arthur Preller, wilfully, felo- 
niously, deliberately, premeditatedly, and of his malice aforethought, to 
kill and murder, did then and there feloniously, wilfully, deliberately, 
premeditatedly, and of his malice aforethought, with both his hands upon 
and about the neck and body of him, the said C. Arthur Preller, then and 
there feloniously, wilfully, deliberately, premeditated|ly, and of his malice 
aforethought, squeeze, choke, suffocate, and strangle him, the said C. 
Arthur Preller ; by reason and by means of which said squeezing, chok- 
ing, suffocating, and strangling, as aforesaid, and the use of the poisonous 
liquid and chloroform, as aforesaid, the said C. Arthur Preller did) then 
and there instantly die; and so that the said Walter PT. Lennox Maxwell 
the said (. Arthur Preller then and there, in the manner and by the 
means aforesaid, feloniously, wilfully, deliberately, premeditated|ly, and of 
his malice aforethought, did kill and murder, contrary to the form of the 
statutes in such case made and provided and against the peace and dignity 
of the State. 
Jamves KR. ChLArporne, 
Pros, Aorney Se, Louis Court Criminal Correction, 


STATE OF Missourg, 
( ity of Sf, Louis. xs: 
27 Svivester LL. Nidelet. being duly sworn, upon his oath savs, that 
the fhets stated in the above information are true according to his 
best Information and belief 
S. L. NIDELET. 


Sworn to and subscribed before me this 6th dav ef May, A. D. 1885. 
Phir HH. Zerr, 
Clerk St. Louis Court of Criminal Correction. 


And afterwards, to wit, on the 14th day of May, 1885, a second infor- 
mation and aflidavit was filed in said St. Louis court of criminal correction, 
said second information and affidavit being identical in words and figures 
with the information and affidavit first hereinbetore set out and sworn to 
in the same way. 

And atterwards, to wit, on the 14th day of May, 1885, upon, under, 
and by virtue of said information and affidavit, a warrant was issued from 
said St. Louis court of criminal correction to the sheriff of the city of St. 
Louis tor the arrest of said defendant for said offense in said information 
charged, which said warrant is in words and figures as follows, to wit: 


In the St. Louis court of criminal correction. 


Ciry oF Sr. Lovis, ss: 
State of Missouri to the sheriff of the city of St. Louis, greeting : 
Whereas a complaint has this day been lodged in this court and 
28 sworn to by Sylvester L. Nidelet, and approved by James R. 
Claiborne, prosecuting attorney of said court, charging Walter H. 
Lennox Maxwell with the crime of murder in the first degree: Now, there- 
fore, we command you to take the said Walter H. Lennox Maxwell, if he 
be found in your bailiwick, and him safely keep, so that you have his 
body before the St. Louis court of criminal correction forthwith, then 
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and there to answer the complaint made against him as aforesaid for mur- 
der in the first degree, which more fully appears by the foregoing affidavit 
and complaint, contrary to the form of the statutes in such case made and 
provided and against the peace and dignity of the State; and have you 
then and there this writ, with your return thereon how you execute the 
same. 

Witness Philip TH]. Zepp, clerk of the said court, with the seal thereof 
hereto atlixed, at office in the city of St. Louis, this 14th day of May, in 
the year of our Lord eighteen hundred and eighty-five. 

[SEAL. | Poiuie H. Zepr, Clerk. 

Which said warrant was afterwards, on the 14th day of May, 1885, re- 
turned by said sheriff “ Not found.” 

And atterwards to wit, on the Lith dav of August, 1885, under and by 
virtue of said information and attidavit last aforesaid, an alias warrant was 

ixsued from said St. Louis court of criminal correction for the arrest 
29 of said defendant for said offense in said information charged, which 
said warrant is in words and figures as follows, to wit: 
In the St. Louis court of criminal correction. 
City oF Str. Lovts, sx: 
The State of Missouri to the sheriff of the city of St. Louis, greeting : 

We command vou, as before, to take Walter H. Lennox Maxwell, if he 
be found in vour bailiwick, and him = sately keep, so that you have his 
body before the St. Louis court of criminal correction forthwith, then and 
there to answer a complaint made against him for murder in the first de- 
gree, Which more fully appears by the foregoing affidavit, contrary to the 
form of the statute in such case made and provided, and against the peace 
and dignity of the State; and have vou then and there this writ, with 
your return thereon how you execute the same. 

Witness Philip H. Zepp, clerk of the said court, with the seal thereof 
hereto affixed, at office in the city of St. Louis, this 14th day of August, 
in the year of our Lord eighteen hundred and eighty-five. 


[SEAL. ] Puiuire H. Zepp, Clerk. 


Which said warrant had indorsed thereon the following return: “ Ex- 
ecuted this writ in the city of St. Louis this 18th day of August, 1885, 
by arresting the within-named defendant and committing him to 
30 the jail of the city of St. Louis. 
Henry F. HARRINGTON, 
Sheriff. 
By M. J. KeENEFICK, 

Deputy Sheriff. 
And afterwards, on the 9th day of September, 1885, the said defend- 
ant did file in the St. Louis court of criminal correction a motion for his 

discharge, which said motion is in words and figures as follows, to wit : 


In the St. Louis court of criminal correction. 


STATE OF MISSOURI, PLAINTIFF, ) 
rx, » 
Water H. Lennox MAXWELL, DEFENDANT. } 


Now at this day comes the defendant in the above-entitled cause, by 
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his attorneys, Martin & Fauntleroy, and moves the court that he be re- 
leased and discharged from imprisonment and restraint for the reason 
that he is illegally and unlawfully imprisoned and restrained of his lib- 
erty, and because the prosecution and proceedings against him and his 
imprisonment and restraint are in violation of the constitution and laws 
of the State of Missouri, and without any due process of law or lawful 
authority whatsvever. 
Marvin & FAUNTLEROY, 
Attys for Def’ nt. 


Which said motion was, on the 9th day of September, 1885, overruled 
by said court. 


STATE OF Missouri, 
City of St. Louis: 
| [, Philip Hl. Zepp, elerk of the St. Louis court of eriminal cor- 
rection, do hereby certify that the above and foregoing is a full, 

true, and complete transcript of the reeord and proceedings had in’ said 
court in the cause of the State of Missouri versus Walter IT. Lennox 
Maxwell, as fully as the same remains of record and on tile ino my office. 

In testimony whereof T have hereto set my hand and atlixed the seal 
of said court, at office in the city of St. Louts, this 14th day of November, 
in the vear of our Lord eighteen hundred and eighty-tive. 

[SEAL. | Puiouae H. Zeppy, Clerk. 


And said defendant at the same time requested that the court would 
permit him to call and examine in support of his said motion a certain 
witness then and there present in court, to wit: one Henry Siegmund, 
and the court thereupon, without passing upon the admissibility of the 
said transcript, so offered as aforesaid, and without passing upon the said 
request of detendant to be permitted to call and examine said witness, de- 
clared that the court would take the papers and motion and examine them, 
and if the court thought proper to do so, it would afterwards allow the 
defendant to withdraw his plea of “ not guilty,” and hear his said motion 

and evidence in support thereof, and the court thereupon declared 
oz that it would) proceed to arraign the defendant, and the said de- 

fondant then and there at the time objected to pleading any further 
to said indictment until his said motion was determined and disposed. of, 
which said objection was then and there overruled by the court, to whieh 
ruling the defendant by counsel, then and there at the time duly exeepted, 
and the detendant being then arraigned upon said indictment, pleaded 
“not guilty ” thereto, 

And afterwards, to wit on the 28th dav of November, 1885, the court, 
of its own motion, announced to defendant’s counsel present in court, that 
the court would permit said defendant, if he so desired to do, to withdraw 
his said plea of * not guilty” to said indictment, and would permit him 
to introduce in evidence in support of his said motion filed in’ said court 
as hereinbefore set out, the said transcript from the St. Louis court of 
criminal correction, and to eall and examine said witness, Henry Siegmund, 
in support of his said motion ; and thereupon said defendant, by his coun- 
sel, by leave of said court, did withdraw his said plea of “ not guilty ” to 
said indictment, and introduced in evidence in support of the said motion 
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the said transcript, and called and examined in support thereof the said 
witness Henry Siegmund, who, being first duly sworn, testified that his 
name was Henry Siegmund, that he was the jailer of the city of St. Louis, 

that as such there was committed to his custody on the 18th day of 
3:3 August, 1885, under a warrant issued from the St. Louis court of 

criminal correction on the 14th day of August, 1885, the said defend- 
ant herein, and said defendant ever since the said commitment under said 
warrant has been and now is imprisoned and restrained of his liberty by 
said jailer of the city of St. Louis upon no other warrant or authority what- 
svever, and the said motion being thereupon submitted to the court upon 
the evidence and proof so introduced as aforesaid, the court Overruled said 
motion, to which ruling of the court the defendant, by his counsel, then 
and there at the time duly excepted, and said defendant on this, the 30th 
day of November, 1885, tenders and files this his bill of exceptions herein, 
and prays that the same may be signed, sealed, enrolled, allowed, and 
made a part of the record herein, which is accordingly done this 12th day 
of December, 1885. 

[SEAL. ] Garrer S. VAN Waconer, 
Judge of the St. Louis Criminal Court. 


Which said bill of exceptions has endorsed on the back thereof, the fol- 
lowing words and figures to wit : 


In the St. Louis criminal court. 


STATE OF MISSOURI, PLAINTIFF, 
re, - Bill of exceptions No. 1. 
Hvucu Morram Brooks, DEFENDANT. J 


Filed December 12th, 1885. 
Patrick M. Sragp, Clerk. 
36 x - * » aw x * 
Turspay, May 18th, 1886, 


THE STATE OF MIssoURI, PLAINTIFF, 
rr, 


HvuGcu Morraw Brooks, auras W. HL. Max- 


On indictment = for 
murder in the first 


) 
| 
| 
| 


well, alias Walter H. Lennox Maxwell, M. D., degree. 
alias Theodore Cecil DY’ Anguier, defendant. 
Oo This day comes the circuit attorney representing the State, the 


defendant, being in custody, is brought into court by the sheriff, 
and the attorneys of defendant also come, and both parties being ready 
for trial it is ordered that a jury come. Thereupon came the following 
jury, selected by the defendant and the State from the special venires 
heretofore ordered, to wit: 


M.S. Barnett, James Dozier, 
James G. Barrv, _ David Child, 
Charles Beggs, lL. Kk. Jacobs, 
William A. Cahill, J. F. Sears, 

John Cuolahan, August Blumenthal, 


W. F. Chamberlain, J. H. Hendricks, 


16 BROOKS VS. STATE OF MISSOURI. 


twelve good and lawful men, who are duly elected, tried, and sworn the 
issues herein between the State of Missouri, plaintiff, and Hugh Motram 
Brooks, alias W. H. Maxwell, alias Walter Hl. Lennox Maxwell, M. D., 
alias Theodore Cecil D’Anguier, defendant, well and truly to try, and a 
true verdict render according to the law and the evidence. Thereupon 
the trial of this cause proceeds, and the testimony of the witnesses is 
partly heard, but not being concluded at the hour of adjournment fur- 
ther proceedings herein are deferred until to-morrow morning. 

47 a ~ * * % x Sad 

SATURDAY, June 5th, 1886. 


The Srare OF Missouri, PLAINTIFF, _ ) 
"s. | On indictment — for 
Huan Morram Brooks, Anias W. H. Max-' murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., degree. 
alias Theodore Cecil D’Anguier, detendant. 


This day again comes the cireuit attorney representing the State, the 
defendant, being in custody, is brought into court by the sheriff, and the 
attorneys of defendant also come; also come the jurors aforesaid, who, 
having agreed upon a verdict, herein are conducted into court) by the 
officer having them in charge, and in’ presence of defendant render the 
following as their verdict, to wit: 

The State of Missouri, plaintiff, vs. Hugh Motram Brooks, alias W. 
Hl. Maxwell, alias Walter TL. Lennox Maxwell, M. D., alias Theodore 
Cecil ID’ Anguier, defendant: We, the jury in the above-entitled cause, 
find the defendant guilty of murder in the tirst degree, as charged in the 
indictment. 

M.S. Barnett, Foreman. 


* eo * = * ™* 


WEDNESDAY, July 14th, 1886. 
51 Sentence, 


Tue Srate oF Missournt, PLAINTIFF, ) 
rs. | On indictment — for 
Huan Morram Brooks, ALtAs W. H. Max- ') murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., | degree. 
lias Theodore Cecil D’Anguier, defendant. ] 


This day the defendant, being in custody, is brought into court by the 
sheriff to receive his sentence in accordance with the verdict heretofore 
rendered against him. It is therefore considered and adjudged by the 
eourt that said defendant, Hugh Motram Brooks, alias W. H. Maxwell, 
alias Walter HL. Lennox Maxwell, M. D., alias Theodore Cecil D’ Anguier, 
for his offense of murder in the first degree as charged in the indictment, 
and in pursuance of the verdict heretofore rendered against him, be taken 
from this place to the place whence he came, there to remain in the cus- 
tody of the sheriff until Friday, the 27th day of August, A. D. 1886, on 
which day he be taken to the usual place of execution, in the city of St. 
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Louis, and there, on said Friday, the 27th day of August, A. D. 1886, be- 
tween the hours of 6 and 11 o’clock in the forenoon of said day, he be 
hanged by the neck until he be dead. And it is ordered by the court that 
the clerk of this court make out a warrant commanding the sheriff of the 
city of St. Louis to carry this judgment and sentence into execution. 


52 WEDNESDAY, July 14th, 1886. 


THe STate oF Missournt, PLAINTIFF, — ) 
rs. | On indictment for 
Hucu Morramw Brooks, AutiAs W. TH. MaAx- 9 murderrin the first 
well, alias Walter H. Lennox Maxwell, M. D., degree. ! 
alias Theodore Cecil D’ Anguier, detendant. J 
This day came the defendant, by his attorney, and prays an‘: appeal from 
the judgment here rendered against him to the supreme court,of' the State 
of Missouri, and files his affidavit in support of the same. Thereupon the 
court doth grant said appeal, and orders that said appeal shal] operate as a 
stay of execution on said judgment until October 2nd, 1886. , 


THurspay, September 23rd, 1886. 


THE State OF MissouRr, PLAINTIFF, ) : 
rs, | On indictment — for 
Heuaiu Morram Brooks, anias W. TE. Max- | murder in the first 
well, alias Walter H. Lennox Maxwell, M.D., | degree. 
alias Theodore Cecil D’Anguier, defendant. J 


On motion of the attorney of defendant it is ordered that the appeal 
heretofore granted said defendant shall operate as a further stay of execu- 
tion on said judgment heretofore rendered for the term of sixty days from 
and after October 2nd, 18386, 

* « * . * * * 


And the examination of the jurors in said cause upon their voir dire 
having begun at 2 o’clock p.m. on Monday May 10th, 1886, at 2 0’clock 
p.m. on Tuesday, May 11th, 1886, the following proceedings were had, to 
wit : 

Mr. Fauntieroy (to court). If the court please, we learn that there 
are two men stationed at the door who refuse to admit any one who is 
not a juror or witness or officer or some one having business in the court 
room. We object to that. We claim this isa public court room and the 
trial should be — and the public ought to be admitted. We under- 
stand they are there by order of the court. 

The Court. The court gave no such order. 

Mr. Fav NTLEROY . We offer to prove the fact that thev are there by 
some one’s order. Of course the effect on the trial is the same. I under- 
stood from them that thev are acting under orders of court. 

The Court. What do vou wish to do? 
111 Mr. Fauxtieroy. We object to that proceeding and ask that 
they be removed and that the trial be public as the law provides, 

Mr. CLEVER. I understand from the sheriff that there is no such order, 
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The Court, The order of the court, so far as that is concerned, is that 
anybody who wishes to come into the court room may do so. 

Mr. FauntrLeroy. We now make the tender to the court and offer proof 
to that effect. The defendant now asks permission to introduce proof to 
show that during the whole day of yesterday and so far to-day, up to this 
time to-day, that a deputy sheriff and a police officer have been stationed 
at the door of the court room, who refuse, who have refused to admit any 
one to the court room unless they are jurors or witnesses or have some 
business with the court, 

The Court. The court will state for the benefit of the counsel and de- 
fendant that the court made no order excluding any person or persons 
from the court room. Proceed with the trial. 

Mr. Fauntr Leroy. I understand that the court overrules the offer. 

The Court. Yes, sir. 

Mr. FauntLeroy. We except to the ruling of the court. 

The Courr, The court will make this order; That all persons be per- 
mitted into the court room until it is filled, all the seats are filled, reserv- 
ing the right to the attorneys for the State and the defendant to bring 

within the bar such persons as the court may permit, giving pref- 
112. erence to the jurors who have been summoned here to be seated in 
the front seats outside of the bar—as many of them as have been 
summoned, Proceed with the ease. 
+ * x * * * * 
135 Joun KR. FErRGuson, being sworn on his voir dire, was examined 
as follows : 
By Mr. McDona.p: 

My name is John R, Ferguson. I am a clerk in H. Griffin & Sons 
bookbinders’ supply warehouse, 311 North Main, and have been very near 
four years. I am a native of St. Louis,am single, and reside at 2884 
Laclede avenue. T live with my folks there. 

Q. Are you opposed to capital punishment ? 

A. I am not. 

Q. Have you scruples about finding a man guilty of murder on cireum- 
stantial evidence ? 

A. I think not. 

136 Q. Have you read and heard of the case ? 
A. I read it the first morning, the first day it was published. 
That is all I have read of it. 

Q. You are not acquainted with the defendant or any person connected 
with this ec: ase, are you? 

A, No, sir. 

Q. If selected as a juror could you try this case according to the evi- 
dence and the law as you heard it here? 

A. I think I could. 

Q. How? 

A. I think I could; yes, sir. 

Q. Then vou have no prejudice or biass or opinion formed in your mind 
at all. 

A. Well, I formed a slight opinion when I read that. I don’t sup- 
pose th would cut any figure in it. 

Q. \\ 1 that influence you at all in the trial of the case? 
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A. I think it would not. 

Q. You could enter the jury-box with a mind perfectly free and un- 
trammelled? 

A. Yes, sir. 

Q. Unbiassed, and give this man and the State of Missouri a fair and 
impartial trial ? 

A. Yes, sir. 

Q. Eh? 

A. I could. 

Q. You know of no reason to prevent that, do you? 

A. No, sir. 

By Mr. FAUNTLEROY : 

Q. Where were you born”? 

A. In St. Louis. 

Q. How old are you ? 

A. 25 years old. 

Q. You stated you read what was published the next day after the dis- 
covery of the body ? 

A. Yes, sir. 

Q. And that you formed a slight opinion ? 

A. Yes, sir. 

Q. Have vou that opinion now? 

A. Well, I don’t think it is strong enough but what evidence could re- 

move it, 
137 QQ. Well, you could not have an opinion so strong that it could 
not be changed by the evidence, could you? 

A. I think not. 

Q. What vou mean, then, is that you got an opinion, and that opinion 
would remain with you unless it was changed by the evidence ? 

A. Well, if I had read the papers through I might have formed a 
stronger opinion of it; but I did not read only the next day afterwards, 
and I don’t think any one could form a very strong opinion on that. 

Q. You got an opinion—I want to see how strong an opinion; we 
can’t tell how strong it is until you tell us—you have got an opinion that 
would remain with you unless it was changed by the evidence ? 

A. Yes, sir. 

Q. And of course you can not tell whether it would be changed or not 
until you heard the evidence ? 

A. No, sir; I could not. 

Q. Then you would not go into the jury box in a perfectly indifferent 
position as to either side ? 

A. Not altogether indifferent, but I don’t think it would have any ma- 
terial effect on me. 

Q. Do you regard the fact of this young man being indicted by the 
grand jury as any evidence of his guilt ? 

A. I don’t; no, sir. 

Q. You understand the indictment is to put him on his trial? 

A. Yes, sir. 

Q. The fact that he is the defendant here, does that create any prejudice 
against him in your mind ? 


A. No, sir. 
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Q. If you should have a reasonable doubt after the close of the case, 
would you give the defendant the benefit of it and acquit him? 

A. I think I would. 

(). Sir? 

A. I think so; ves, sir. 
138 (2. Would you convict a man of anv offence at all, high or low, 
unless you were convinced beyond all reasonable doubt of his guilt? 

A. No, sir; [ would not. 

Q2. You would not draw any distinction between murder and = man- 
slaughter? 

A. No, sir. 

Q. Nor any other offence ? 

A, No, sir. 

QQ. Do vou know Mr. Clover, Mr. MeDonald, or Mr. Bishop? 

A. [ don’t know any of the attorneys on either side. 

Q). Do vou know anything about the case at all? 

A. Nothing but what [ read the next day; that is all; and that has 
been so long ago [ don’t think about it now. 

Q). This indictment charges that the defendant here, Mr. Brooks, on the 
5th day of April, 1885, administered chloroform to C. Arthur Preller, 
got him in an unconscious and helpless condition, and then, with the in- 
tention of killing him, that he did strangle and choke him to death. 
Have vou formed or expressed any opinion as to any of those matters ? 

A. Well, L can’t say what I formed my opinion on, whether that was 
connected with it or not, 

QQ. Did you form or express any opinion as to whether C. Arthur Prel- 
ler was killed at all? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there at the time excepted.) 

QQ. Did you express or form any opinion from what you read in the 
papers as to whether or not chloroform was administered to C. Arthur 
Preller? 

(Objected to; objection sustained ; to which ruling defendant, by his 

counsel, then and there at the time excepted. ) 
139 Q. Did vou form or express any opinion as to whether C. 
Arthur Preller, if dead, was killed intentionally or accidentally ? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there at the time excepted.) 

Mr. FauntLeroy, [ ask permission now to read this indictment to the 
juror, and to ask him whether he formed or expressed any opinion as to 
any matter and all matters alleged in it, 

The Courr. You will not be permitted to do so. 

(To which ruling defendant, by his counsel, then and there at the time 
excepted.) 

Mr. FauntLeroy, May I consider all those questions asked each ju- 
ror ? 

The Court. You may consider your exceptions saved to those ques- 
tions, 

Mr. Fauntieroy, And consider those questions asked all the jurors ? 

The Court. Certainly, 

Q. (By Mr. Fauxtrieroy.) Mr. Ferguson, I understand you, then, to 
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fee] in your heart now that you can go into this jury box as a juror and 
give both sides a fair and impartial trial? 

A. Yes, sir. 

Q. And vou are not certain whether this opinion that you formed will 
be changed by the evidence or not ? 

A. Not exactly ; no. 

Q. Can’t tell about that ? 

A. No. 
lb. » * * ~ * 7” » 
JEssE F. Stans, being sworn on his voir dire, was examined, 
as follows : 
By Mr. McDonaLp: 

My name is Jesse F. Sears ; my business, carpenter and joiner; I am 
working job work, first at one place and then at another ; I reside at 209 
South 15th street; [am a man of family. 

Q. Are you opposed to capital punishment ? 

S. Tam not. 

Q. Have you any opinions in this case regarding the guilt or innocence 
of the defendant ? 

A. No, sir; I have not. 

Q. Have vou any scruples against finding a man guilty of murder on 
circumstantial evidence ? 

A. Not if that evidence is sufficient. 

Q. Your mind is perfectly free and unbiased ? 

A. Perfectly free and unbiased, and alwavs has been. 

Q. Do vou know the defendant ? 

A. No, sir. 

Q. Or any of the attorneys or any parties connected with the case ? 

A. No, sir. 

Q. If sworn as a juror, vou would try and do fair and impartial justice ? 

A. Yes, sir. 
166 By Mr. Martin : 

Q. Ifthe court should instruct vou concerning a reasonable doubt 
and that doubt should exist, what would you do with that doubt? 

A. I would give the defendant the benefit of the doubt. 

Q. Have vou ever served on a jury before in a eriminal court ? 

A. I have; but not in St. Louis, but in other places, 

QQ. How old are you? 

A. Tam going on 62, 

Q). You hear well? 

A. Well, tolerably well; but not the best in the world. As a general 
thing I hear well, but when | have a bad cold my hearing is not so good. 
Q. Are vou acquainted with Messrs, Clover, Bishop, and McDonald ? 

A. No, sir. 

Q. The fact that the grand jury have indicted him would have no effect 
on you? 

A. No, sir; I go according to the law and evidence in trving a case, 

Q. And you have no prejudice against him on account of his being sit- 
ting here as a prisoner? 

A. No, sir; I have not. 
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JOHN CoULAHAN, being sworn on his voir dire, was examined, as fol- 
lows : 


By Mr. McDonap: 


My name is John Coulahan ; my business, fire insurance agent, 520 
North 3d street; I have live in St. Louis since 1849, with the exception 
of three years I lived in the city of Hannibal, Missouri, 

Q. What is your native place ? 

A. Ireland, 

Q. Are you opposed to capital punishment ? 

A. [am not. 

Q). Have you any scruples against finding a man guilty on cir- 
167 = cumstantial evidence where it is sufficiently strong ? 

A. If the circumstantial evidence was well linked together I 
would have no objection against finding a man guilty on circumstantial 
evidence. 

Q. You would insist on the standard that the law requires; that Is, evi- 
dence that will convince you beyond a reasonable doubt ? 

A. Yes, sir. 

Q. And when it arrives at that point you will write your verdict of 
guilty ? 

A. Yes, sir. 

Q. Although that might result in a man’s being hung? 

A. It might result, you say, in a man’s being hung? 

Q. [sav because is it) a case of murder in the first degree, where the 
party is liable to suffer the death penalty ; that would have no influence 
with vou; you would find him guilty ? 

A. On the unbroken chain of circumstantial evidence I would convict. 

Q. And by that vou mean you would convict in a case of murder in 
the first degree ? 

A. Yes, sir. 

Q. You are a man of family ? 

A. Yes, sir. 

Q. Where do vou reside? 

A, 4566 St. Ferdinand street. 

Q). You have heard about the ease? 

A. I have heard a good deal of remarks ; read some about it. 

Q. Have you any opinion now in your mind ? 

A. I never formulated any opinion, there were so many theories. 

Q. And you have no opinion now ? 

A. I have not, sir. 

Q. You have no acquaintance with any of the parties connected with 
the case? 

A. I don’t know any of the gentlemen, except by general reputation. 

Q. Do vou know of anything that would interfere with your being an 
absolutely impartial juror in the case ? 

A. I do not. 


168 By Mr. Martin : 


Q. I believe you stated that vou have read the papers ? 
A. Oh, ves; [Tread them oecasionally—read them occasionally. 
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Q. From what vou have read and the impression vou have formed, 

— that affect vou now if you were sworn as a juror In this case? 
. It would not, sir. 

> You think you can go into the jury box and give this man a fair 

and ag eo al trial, as well as the State? 
[ think I ean. 

Q. The fact that the grand jury has indicted this man, would that have 
any effect on you as a juror? 

A. It would not. 

Q. The fact that he is here to-day as a prisoner, would that effect you 
In passing upon his guilt or innocence ? 

A. It would not. 

Q. Have you any acquaintance with Messrs. Clover, McDonald, and 
Bishop? 

A. No; except by general reputation. 

Q. You understand what is meant by a reasonable doubt? 

A. I do. ; 

Q. Have you ever served on a jury before? 

A. Not in a criminal court. [| have been in the circuit court in sev- 
eral cases, 

QQ. Do vou understand what is meant by “reasenable doubt,” and if 
the court instructed you concerning a reasonable doubt, and if any such 
reasonable doubt exists, you would give the defendant the benefit of that 
doubt and acquit him ? 


I would. 


631 * . ‘ . . ° . 


Joun F. MeCun oven, being sworn, testified in behalf of the State, 
as follows : 

Direct-examination by Mr. McDonaLp: 

My name is John F. McCullough ; my business, a detective ; [T have 
been engaged in that business over five vears ; I was born in the State of 
Marvland, Baltimore County ; [ have lived throughout the United States 
since [ have been a detective, since I] have been traveling; I first engaged 
in the detective business for Robert A. Pinkerton, New York ; I was with 
Mr. Pinkerton off and on for about three vears; [I have also been in the 
employ of my uncle, A. L. Drummonds, chief of the United States secret 
service division for that district of New York. Be fore coming to St. 
Louis, T was emploved at John Wanemaker and Brown’s, Philadelphia. 
John Wanemaker has a large dry-goods house, which takes up the square 
in Philadelphia, 13th and Market t,and 12th and Chestnut streets ; he has 
the largest dry-goods house in the United States, and I was employed 
there as a detective in the store ; for some time I had charge of eighteen 

men and about three million dollars worth of goods in the store ; 
632 f resigned there on the 15th of February, ’86. 
Q. Where did you go then? 

A. Well, I accepted a position then with Thomas Furlong, chief of 
the Missouri Pacific secret service. 

Q. Did vou come to the city of Saint of Louis on that date ? 

A. I arrived here in the city of St. Louis on the morning of February 


18th, ’86. 
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Q. I will get you to look at the defendant and st:.te whether or not 


you know him ? 


A. I do. 
Q. Where did you first meet him ? 
. T met him in the city jail. 

Q. This city? 

A. Yes, sir. 

Q). After vour arrival in the city of St. Louis, I will ask you to state 
where you lived and what you were doing after you came here and ac- 
cepted employment with Mr. Furlong ? 

A. Well, I was first introduced to Mr. Furlong by a friend of mine, 
Mr. Bernazi, here, and in his office, northwest corner of Fifth and Market 
street, and then he said that he had a case for me to go on, and put meon 
this case, 

Q). This ease here? 

A. Yes, sir. 

Q. How long were you emploved on the case? 

A. Well, | was emploved on the case inside in jail for 47 days, from 
the 26th of February until April 13th. 

Q. During that time you were confined in the city jail? 

A. Yes, sir. 

Q. How did vou come to go to the jail ? 

A. Well, on alleged charge of forgery. 

Q. Under what name did you go to the jail ? 

A. I went to jail by the name of Frank Dingtelder. 

Q. At whose solicitation or orders did you go to jail on this alleged 

charge of forgery under that name? 
63:3 A. Well, through Mr. Furlong and yourself and Mr. Glover. 
Q. When did you first meet the defendant ? 

A. I met him between three and four o’clock on February 26th, in the 
afternoon. 

Q. Of this vear? 

A. Yes, sir. 

Q. How often did vou see him from that time on until you left the jail? 

A. Well, I seen him every day. 

Q. How often were you thrown in his company ? 

A. Well, mostly twice a day, except Saturdays and Sundays; very 
often then. 

Q. How long each morning and each afternoon did you have to spend 
in the company of the defendant ? 

A. One hour each, 

Q. That would be two hours a day ? 

A. Yes, sir; besides, very often we would have a chance to be out, to 
be with each other. 

Q. How did vou get acquainted with the defendant ? 

A. Well, the first time I met him was on that afternoon, the 26th of 
February. He introduced himself to me as Maxwell; said he was in- 
— for murder in the first degree, and asked me about my case. 

» Did vou have any conversation with him at that time? 

\ Not to amount to anything ; not with regard to the case. 

Q. When did vou next see him? : 
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A. The next day, in the morning. ; 
QQ. Did vou have any conversation with him at that time ‘ 
A. Yes; I talked with him. 

Q. Was there anything said particularly at that cony Seuation ? 

A. No, 

Q. When did vou next see him? 

A. IT next seen him the following morning ; on Sunday morning. 

Q). What conversation did you have with him ca, any ? 

A. Nothing touching on his case. 

Q. 1 will get you to state, now, when it was you first had any 

634 particular conversation about his case. 

A. Well, probably I had been in there some 8 or 10 days. 

Q. Now, I will get vou to start at that point and relate to us the con- 
versations that you had with the defendant, if any, from that time until 
vour release, 

Mr. Fauntieroy, If the court please, we object to this on the ground 
that it is incompetent and irrelevant. That this man has, according to his 
own statement here, not only acted asa liar and as an imposter, but that 
he has done it in court—openly in court; that he has actually passed 
himself in court as having committed this crime and having himself held 
over; and, we'll show, was indicted by the grand jury for this offense; and 
we object to this evidence on the ground that any one who will do this is 
utterly unworthy of belief against any one in court, and ought not to be 
heard in any court of justice, because when a man will go so far as to 
use not only the usual wiles and blandishments used by detectives to get 
statements from persons accused of crime, but where he will go so far as 
to go and have himself held for a crime such as forgery, and then go to 
jail and have himself indicted ; that that man’s word is unworthy of be- 
lief, whether on oath or not on oath, and is unworthy of belief in a court 
of justice, and that the evidence, under these circumstances, as to any state- 
ments he may make as to what was or what was not said by this defendant 
is irrelevant in this case and ought not to be received, 

The Court. The questions that vou raise may be proper questions on 
proper testimony in an argument before the jury; the court can not sus- 
tain them on those grounds. 

Mr. Faunrieroy. I would like to sav in addition; that if it 

635 has gotten to this point that where—here is a young man that is 

brought here, a stranger in a strange land, and is locked up in jail 

on a serious charge—now I sav that if the prosecuting attorneys in this 
city are willing to lend themselves to anv such thing as that to extract a 
confession—it is true it is a novelty ; it has never been done before—and 
if they can find a man who is mean enough and a man who is contempti- 
ble enough to lend himself to that proceeding; 1 say when they under- 
take to use the courts of justice of this country for such a purpose as that; 
that that evidence ought not to be received in court, and if we have time 
we will show the authorities, to show that not only it ought not to be re- 
eaived, but it is a disgrace to offer it in court. 

(The court overruled the objection.) 

Mr. Fauntieroy. We except and ask leave to examine this witness 
as to the circumstances under which any statements were made by the 
defendant. 


> 
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The Courr. You may do that; T will give you that opportunity as 


to whether there were any threats: made, or offers made, or anything of 


that kind. 

Q. (By Mr. Fauntrieroy.) Your name is John PF. MeCullough, 
you say ? 

A. Yes, sir. 

Q. Where did you say vou were born, Mr. McCullough ? 

Mr. McDonacp. I object, your honor. 

The Courr. [ think the questions you are now asking may be properly 
asked on the cross-examination, The court permits vou now to examine 
him in relation to whether there were any threats made, and the cireum- 
stances under which he had any conversation that he may have to de- 

tail. 
636 Mr. FaunrLeroy. The court will see my position on that is 
this. It would not be very worth while to ask such a man as that 
the question whether he did hold out any inducements, or whether or not 
he did make any threats. The man who is capable of lending himself 

Mr. MeDoxaup, [object right here. 

The Courr. The witness is in court and under the protection of the 
court, and whatever may be your private opinion in relation to the man- 
ner in which any testimony may have been obtained, is not proper to 
state at this time to the court. 

Mr. Faunrienoy. [ elaim that what Tam saving is relevant to the 
reason why T want to ask these questions now of the witness. In other 
words, if [am contined—as the State would very well like to see me—to 
put the question “ Did) you offer any inducements to this defendant. to 
make this confession ” 

The Court. You may put vou questions and T will rule on them, 

Mr. FAuNTL LEROY. In other words, if Tam to be contined to the ques- 
tions whether he offered any inducements, or whether he made any thr “its, 
if Lam to be limited to that, why Twill not put those questions, 

The Courr. Do vou understand the eourt ? 

Mr. Fauntrieroy, [| do, your honor, LT hope that vour honor will 
not be offended, 

The Court. Tam not offended. T don’t see why a person in address- 
ing the court, when the court says anything, that they should think they 
are offended, 

Mr. Facntrieroy. [| want to conduct this eross-examination this wav ; 
I don’t propose to come down to the direct question, It would not be 
worth while to ask such a question as that; the answer to that would be 

ss ves,” 
637 Mr. McDoxaLp. Now I object right here; [ sav that it ought 
to be stopped night here, 

The Court. The court will take eare of the gentleman. 

Mr. McDonaLp. Or else 1 will make some statement that will silence 
the gentleman. 

Mr. FaunxrLeroy. [Task permission to ask that question, where he 
was born. 

(Odjected to.) 

The Courr, That objection is sustained at this stage of the case. On 
the cross-examination vou will have all the latitude that the court can 
reasonably give vou under the law, 
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(To which ruling defendant, by his counsel, then and there excepted at 
the time. 

Q. (By Mr. Fauntrieroy.) How old are you? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Q. How many times have you been arrested in vour life ? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Q. How many times have you been in prison other than this time ? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Mr. Faust eroy. To save time, may I ask the court whether the 

court limits me to the direct questions, whether or not he did offer 
638 him any inducements, or make any threats to obtain any state- 
ments that he may have received from him? 

The Courr. The court has already told you what you would be per- 
mitted to ask him. 

Q. (By Mr. Faunrieroy.) How many crimes have you ever com- 
mitted in your life? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Q. Is there anv crime that vou would hesitate to commit in order to 
get a confession from a defendant ? 

(Objected to; objection sustained ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Mr. Fauntiteroy. We decline to conduct the examination any further 
under the rulings of the court on that point. 

The Court. As you please, sir. 

Q. (By Mr. MeDonaup.) Twill just get vou to proceed and tell us 
what conversations vou had with the defendant. First T will ask you, did 
you make any threats to him? 

A. No, sir. 

Q. Did vou offer him anv inducements of any kind, promises or re- 
ward ? 

A. No, sir. 

Q. Was his statement to vou voluntary ? 

A. It was, 

Q. Now, I will get vou to commenee and tell the conversation that you 
had with him from day to day, covering the period of time that vou was 
in the jail with him? 

A. Well, about—I guess I was in jail probably about ten days. He 

was telling me that about these people here ; that there was not any 
639 of us fly atall; that when they brought him back here, when he was 

brought back, they tried to break him down and all that, and 
finally he said the chief of’ police took him in his office and gave him whisky, 
gave him drink, tried to get him to talk ; he said, finally, that he thought 
he was purty full; he showed him the picture, photograph of the man 
that was taken, that was in the trunk. He asked him if he knew that 
picture. He said no. He told me he told the chief he did not. He asked 
him if it was not Preller. He said no, and “ Well,” he savs “ I’d be a fool 
to tell him if it was him.” “ Well,” [ savs, “could you tell it was him 


by the picture?” 
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He savs, “ Yes, of course I could.” ‘hat was the starting of the case. 

QQ. Well, what further conversation, now, in that connection, did you 
have with him ? 

A. Well, from day to day after that of course we naturally talked about 
crooked business, crooked work, forgers, co’nterfeiters, thieves, and mur- 
derers, and he thought, of course, that I belonged to a notorious gang of 
forgers, and was very willing to join my gang ; he wanted to, 

Q). What conversations did you have with him on that subject ? 

A. Well, I told him that at the present time I was ina bad box, as I 
was arrested with an alleged forged cheek on me 

The Court (to witness). You better state what he said, not what he 
thought. Give the conversation that transpired, if any did transpire. 

Mr. McDonaup. This is the conversation he is giving. 

The Courr. He said that the defendant thought. 

Witness. Of course he knew that [ was arrested for forgery, and of 
course supposed T was a forger, and for that reason—— 

The Courr. Tam not discussing that with vou. The court tells vou to 

vive the language that occurred between vou and the defendant. 
640 Mr. Faunrieroy. 1 object to the witness stating what the de- 
fendant knew. 

The Courr. That objection is sustained so far as the witness has stated 
what the defendant knew. Unless he gives the language that class of ob- 
jections will be sustained by the court. 

Q. (By Mr. McDonALp.) State the language used by the defendant 
and yourself at these various conversations, 

A. Well, I told him if I had a chance at an alibi I would prove it if 
I thought I could prove it, and he wanted to know how. Well, I told 
him probably [ could do it by my people; but as I had none, of course 
there was no show ; so, of course, I'd have to take the chances ; and he told 
me—he says, “ If I could get a witness in my case,” he sauvs, “to testify 
to anything like that,” he savs, “ I could beat the State easily.” And I 
asked him what way ; what he meant by it. Well, he savs, “If I could 
get witnesses to testify that I had so much money leaving Boston I could 
beat the State. That is the missing link in my ease.” 

Q. Well, what further was said in that connection ? 

A. “Well,” To savs, “1 don’t) know what I ean do for myself.” 
“Well,” he says, * TE would—look,” he says, * T would give anything if 
I could get two witnesses to testifv to that.” “ Well,” [ savs, “* what 
would vou want the two witnesses to testify to?” Well, he said he would 
want them to testifv that he had so much money leaving Boston, and that 
he had something like seven or eight hundred dollars—about seven hun- 
dred. So L told him that probably [ might get some of my people for to 
favor him, 

Q. When you were speaking of your people, to whom were vou 1efer- 
ring ? 

A. Well, T meant my gang of forgers he supposed [ belonged to. 

q). Now proceed, 

A. And “of course,” Lsays, “ I'd have to have the particulars of 

641 = vour case and what vou done in Boston, so that these people could 
act intelligently in regard to testifving for vou.” Well, of course, 

he went on, then, and stated the time he arrived in Boston, what he done 
in Boston, and what time Preller lett Boston, and the full particulars. 
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Q. Now, begin and te!l us what he said about meeting Preller first and 
their arrival at Boston, and what he did there up to the time he left. 

Mr. Faunrieroy. We object to this, on the ground that the witness 
has shown that he held out an inducement, a promise, to the defendant 
for his statement, which renders it incompetent. 

(The court overruled the objection ; to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

WiITNEss (continuing). Well, then, of course, at that time he went on 
and told me the full particulars, what he wanted to testify to—but do you 
want me to commence at the time he left England ? 

Q. (By Mr. MceDoxanp.) L want vou to state what he said about meet- 
ing Preller and coming to this country, his arrival in Boston and what he 
did there, and so forth. 

A. We Ml, the defendant told me that the first—he told me that he met 
this man in Liverpool. 

Q. Preller? 

A. He met Preller in Liverpool, and met him there the night before 
they was to sail to Boston; and he said he wanted Preller to go to a ball, 
a fancy ball, with him, and he refused to go, as it was considered a fast 
affair, and he refused togo on that ground ; but, then, afterwards he stated 
that he first met Preller on board of the steamer about three days out of 
Boston, when he gave me the full particulars. 

Q. Go on and give us the particulars of the ease. 

642 A. Well, he told me that the reason he left England was because 

that he wasa witness ina case, and that he didn’t propose to put any- 
bodyin a hole or in trouble, and he skipped out on that account, so he would 
not be there, so they could not get him to testify in a certain case, which 
he didn’t explain what it was. Then he said he took a steamer, and on 
board he met Mr. Preller. They arrived in Boston about the 3rd of Feb- 
ruary, °85, and they went from there to Young’s Hotel. Each registered 
and took rooms. Mr. Maxwell remained three or four days, he says, in 
Young’s Hotel, then he leaves and goes to 1508 Washington street, and 
took a room, Mr. Preller remained at Young’s Hotel for about two weeks. 
Defendant met him most every day, in the evening, and went around with 
him—in fact, said he went with him toa great many places where he made 
sales. He had samples with him, silk samples, and in making those sales 
he said he went with him to different places where he took orders, and then 
he made up his mind to leave Boston—Mr. Preller did—after about two 
weeks, and he left and went towards Canada. Mr. Maxwell remained in 
Boston. He said he got letters from Preller often. So then he remained 
in Boston until the last Saturday—had still kept this room at 1508 
Washington street, and used to eat, used to lunch, at Murphy’s saloon, 
between Sth and 9th, be informed me, but did not tell the number. He 


said he bought a ticket and a Pullman ear birth on the last Saturday of 


March, °85, and lett via the Grand Trunk to Canada, through Canada ‘and 
to St. Louis. [ think he stated his ticket and Pallman cost him twenty 
or twenty-one dollars. His ticket was through, he said; it was reduced 
rates. He arrived Monday morning in St. Louis. He went to the South- 

ern Hotel and registered. —[t seems when he registered there, there 
643 had a telegram come before his arrival a few minutes ; wanted to 

know if Walter H. Lennox-Maxwell had arrived, and the clerk 


Sa 
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[ believe had answered it, “ No;” and when he arrived and registered he 
notified him that a telegram had been received and if he would hasten to the 
telegraph office he could stop it and say, “ Yes,” and he said he done so; 
he stopped that, and be registered and was assigned to room 144, and that 
was on Monday. On the following Friday he said Preller arrived. 
Preller arrived, and of course they met, bad a talk over their trip to Auck- 
land, as Maxwell was very anxious he should make that trip. So they 
had a talk and of course associated together ; they was in each other’s rooms, 
and he found out, it seems, in a conversation that Friday night that Mr. 
Preller gave him to understand 

Mr. Faunriernoy. | object to all this. Let him tell whet he said, 
what he elaims, what was said. His evidence is full of “it seems ” and “ it 
seems.” That is not evidence, — I object to it. 

The Courr. The court has already cautioned the witness. [To witness. | 
Give the language, not what it seems, unless he used the words “ it seems,’ 
Give the language. 

Q. (By Mr. McDoxaup.) Give the language between the defendant and 
vourself? 

A. Well, it seems that Preller told him he had no money only what 
would see him through on the trip himself, as Maxwell told him he was 
short of funds. Then he said he made up his mind, on account of his 
meanness, from that time he'd fix him; and on a Saturday afternoon, after 
dinner, Preller was in Maxwell’s room, and he complained of a miserable 
pain in his stomach, which Maxwell said he often complained of in Boston, 
and he said that is what he intended to work on. So he told him that he 

had a good remedy and good cure, could stop it at once, and he 
644 wanted to know how, and he told him by using a hypodermic 

syringe and morphine that would, and finally Preller submitted 
and said he would have him do so. So he got the svringe. Preller 
took off his coat and vest, and Maxwell took and used this syringe, and 
he said that he gave him a good dose of morphine in the arm, and that of 
course put him to sleep. He laid down on the bed. Then he said he 
had the chloroform there in a bottle in the room, Maxwell did, and after 
he seen that he was asleep he got the chloroform and used that on him, 
and then finally he thought that was not sufficient and he went out and 
bought another bottle, a bottle of chloroform, got more and used some of 
that. Then he said that he found out that he was dead. Then he went 
to work and cut off his clothes, white shirt, undershirt, and others, and cut 
them off and throwed them one side, picked him up, throwed the things: 
out of a trunk that he had, and put him in there atter he had gotten his 
money. 

Q. What further did he say, if anything ? 

A. Well, he said, of course he throwed the things out, put him ina 
trunk and left him in the room, left him in the room that evening. This 
was in the afternoon, between four and five o’clock, when this happened. 
Then he said he remained around until Monday morning, in the room, 
[ believe, part of the time, and then Monday morning he said he went 
out, got a trunk, got probably two trunks, and bought several things, and 
eume in, and put all, he said, in those trunks, and packed up then ready 
te leave. He said that he took the things, the clothing that he cut off of 
Preller and several other things, he put them in his trunk, took them with 
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him; and on Monday afternoon he bought a ticket, or on Monday he 
bought a ticket for San Francisco, and a sleeping ticket, [ believe, that 
cost $100 the ticket and 316 the sleeper. 

Q. What further did he say about his expenses in that connec- 
645 tion, if anything ? 

A. In regard to while in St. Louis’ 

Q. Well, his whole trip, the amount of money he spent ? 

A. Well, he told me that he got about seven hundred dollars, that was 
the amount of money that he got from Preller, about seven hundred dol- 
lars, as he at the time hadn’t anv money that amounted to anything, only 
a dollar or two, and then he went out and bought a large glass. 

Q. A large what? 

A. Glass; field glass, or whatever vou might call it. 

Q. What did he tell you he paid for the field glass? 

A. He didn’t tell me, nor 1 didn’t ask him. 

Q. Well, what else did he say about the money he spent? 

A. Well, he spent different amount of money. There was one thirty- 
six doilars he said he spent here, but he didn’t tell me what. He says, 
“ T spent thirty-six dollars, but,” he savs, “ that is something private.” I 
don’t know what that was ; of course | don’t know anything about that ; 
but after leaving here hethen, went toSan Francisco. He says he spentabout 
twenty dollars on the route between here and San Francisco, arriving there 
about four or five days. When he arrived there he went to the Palace 
Hotel. On the way out he wore a gown, and pretended to represent, to 
pass that he was a Frenchman, an army officer, and so on, and wore a 
long gown, and when he got to San Francisco he went to the Palace Hotel. 
He registered there and took a room ; had his baggage sent to this room, 
and he says that he lost his keys going out and he had a man come and 
burst his trunk open—he wanted to get some things out-—which he paid 
two dollars and a half in gold for to open. Then, he says, that that 
evening he went out to take in the town, and about the first party he met 

after going out was a confidence man, and he got talking with Max- 
646 ~~ well, and Maxwell told him he was going to Auckland, and, I be- 

lieve, had bought his ticket, had his ticket bought and had the ticket, 
and when he showed this party the ticket the other party, he claimed, 
showed him a ticket to the same place, to Auckland, New Zealand, and 
told him he was going, but by an oversight he locked up, it seems, his 
money ina trank, or something, when he was going aboard and he could 
not get it,and he would like to borrow one hundred dollars from Maxwell. 
So Maxwell says, “I haven’t got that in change,” but he looked over and 
he says,“ I might lend you eighty.” “ Well,” he says, “I got a watch 
here that I could let vou have, and chain,” and I believe also he offered 
him a ring, and “ No,” he says, “ you keep the ring; you give me the watch 
and chain and to-morrow morning when I meet you on board the steamer, 
you return me the eighty dollars,” and so he gave him the $80 and got 
the watch and chain, and he then, ef course, when he got this loan, why, 
he was ina big hurry to see a friend, and left him, he said. Then he 
visited several places, had a few drinks, felt pretty good. Finally he struck 
a house of ill-fame, and he said he went in there and opened a bottle of 
wine, had a talk with the girls, and finally went up to a girl of the name 
of Grace and he remained all night; was to pay her twenty dollars. They 
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was finally in the room some time together, when she got up, went down 
stairs. He said he remained there and he didu’t know what was up; he 
hardly knew what to think about it; you know he didn’t like her actions, 
and finally in a short time she come back again,and when she come to the 
door, he jumps up, he savs, and got the revolver he had and was sitting on 
the edge of the bed. and when she opened the door he was sitting there with 
the revolver up this way [indicating], and she looked in and says, “* What 

is the matter with you?” Tle says, * Well, it is well it is vou, If 
647 = it was aman Pd shoot him.” She says, * Why?” * Well,” he 

says, “DT just killed a man, and T don’t propose to be arrested by 
any officers, Then, of course, he seen it was all right,and that there was 
no one there except her, and she come in and he put away his revolver and 
remained there until near morning, and finally he lett there and went to his 
hotel, Then said he began to think over his flight and he wrote a letter. 
As he says, it didn’t represent anything; it wasn’tanvthing ; but I believe 
on the outside he savs that he signed; that he addressed it to the French 
minister of war, Paris, 

QQ. What did he say in connection with that letter, if anything ? 

A. Well, he said that was a great letter. He said he had lots of fun 
over that. [T asked him why? ‘ Well,” he said, “it was the greatest 
spider-legged chase he ever seen.” 

(). Spider-legged chase? 

A. Yes; something like that ; spider-work chase, And I says, “ There 
wasn’t anv meaning in it, then?” He says, * Of course there was not.” 
Then [ told him it was something like the letter [ had, and he told me 
what lots of fun he had; how these people were trying to work it out ; 
that it was a cipher, and so on, 

Q. What did he sav was his object in leaving it there? 

A. He told me he lett that letter with the intention of leaving it so in 
‘ase anvone was on the lookout for an Englishman that they would never 
pick up a Frenchman, and of course naturally if that was found they 
would suppose he was a Frenchman. 

Q. Reealling for the moment his stav in this house with the girl Gracie, 
I will get vou to state whether or not he said anything further about the 
expense attached to that? 

(Objected to as leading ; objection overruled ; to which ruling defend- 

ant, by his counsel, then and there excepted at the time.) 
6-48 Mr. Fatntrieroy. | desire to object to this whole statement, on 
the ground that there was nothing said about it in the opening at all. 
The opening is supposed to be for the purpose of informing the defense 
of the nature of the evidence, and not a word was said about it at all. 

(Objection overruled ; to which ruling the detendant, by his counsel, 
then and there excepted at the time.) 

Q. (By Mr. MceDonatp:) Go on, Mr. MeCullough, 

A. He said that he got up in the morning and she asked him, of course, 
for her monev—twenty dollars. He handed her tive, and she saves that 
she wanted fifteen; she wanted the balance, “Oh,” he says, “that. is 
enough.” She savs, “No; it is net; and,” she savs,“ [ want to have 
what vou promised to pay.” And he says, “* Well, [don’t know as I will 
give it to vou.” And she says, “ You better.” And they had a talk, and 
finally he said, “ Here, Lam stopping at the Palace Hotel, and you call 
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around there.” Of course that would be-the same day, early in the morn- 
ing or afternoon. He says, “ You call around there about along in the 
afternoon "—I think he said two o'clock, about that time—* and,” he 
says, “my money is in charge of the clerk in the safe of the hotel, and 
he says, “then I will pay vou the 15 dollars, the balance.” And he siad 
he was on his trip out before that time. 

Q. Out where? 

A. Out on the water; he had left for New Zealand; hedid not see her 
afterwards. 

Q. Now, I will get vou to state what further he said about the case 
from that on to Auckland, if anything. 

A. Well, nothing. He told me bought a steearge ticket that cost him 
one hundred dollars, 

Q. Was there anything further said concerning these clothes that he 

told you he cut from the dead body of Mr. Preller‘ 
649 A. Well, he still retained them; they still was in his trunk ; 

but it seems that his trank was put in a room, and on account of 
being steerage passenger he could not well get at’em. He did not explain 
why he could not get at them, but he said he could not get at ’em. He 
did think of doing away with them, but afterwards thought he would not 
bother with them; that he would get there all right, and then when he 
got there he would do away with them. Said he spent his trip across 
pleasantly until when he was about to land, when he was arrested on 
board the boat. I believe he was woke up ; he says he was woke up and 
arrested. 

Q. Was there anvthing said by the defendant regarding his arrest, or 
what was done with him at the time he was arrested ? 

A. Well, he said he was arrested and locked up, taken off board the ship 
and locked up. He said he had counsel there, he had attorney, and when 
he arrived there he had a hundred and forty odd dollars, which he turned 
right over to his attorney. He said he remained there locked up until 
such times as the officers arrived from St. Louis and took him in charge 
and brought him to this country. 

Q. Now, I will get you to come back again to these witnesses about 
the alibi. I will get you state whether or not you had any further con- 
versation with the defendant prior to your leaving the jail concerning these 
witnesses that you have spoken of. 

A. We did. 

Q. I will get vou to state fully what conversation or understanding you 
had with him about that. 

A. Well, when he explained to me, then of course he went on and 
stated, you know, the partienlars in regards to his stay and what he done 
while in Boston, as he had to do that, so that these people could act in- 

telligently in his case, testify. He stated, he says, “* What I would 
630 like them to do would be this ”—we were supposed to meet at 

Young’s hotel—or he gave me a club-room, an aristocratic club- 
room. He says, “ It would he as good to make it look as good as pcssi- 
ble.” He gave me the club-room; I don’t remember the name. Any 
way, “ They will say that we met at Young’s hotel ”"—gave my people six 
weeks—“and then we met those two friends of vours and met me and 
went around together ; they visited my room, we went to Young’s hotel, 
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we went to theaters together, and we lunched at} Murphy’s saloon on 
Washington street, and we remained as friends together right along during 
the six weeks, until the last davs of March.” When he said he ‘thought 
it would be best for ’em to state that they had, of course, on account of 
knowing that he was going to leave for the West, likely they may not see 
him again, it was best for them to sav that they called on him at his room 
at 1508 Washington street that same day, the last Saturday in March, and 
then he said they would naturally start out. As he was on his read to the 
depot to get his ticket, he said they would drop into Murphy's and they 
would have a drink, and he would treat, and he said he would pull out a 
roll of notes and they would finally say, “ Maxwell, what are vou carry- 
ing your money so recklessly that way for? ‘There are several one hun- 
dred dollar notes.” “ Well,” he says, “it don’t make much difference 
what they are so he thinks they are so much money.” Yes, he says he 
wants them to sav that they had seen, anyway, five or six hundred dollar 
notes. [said, “All right; it don’t make any difference about that.” Then 
he says, “ You better be caretul ; you drop ins in cert: un places with that 

amount of money, you are liable to be robbed.” ‘Oh, well,” he 
651 — says, “1 didn’t have any change and 7 thought Id just pull it out 

here; 1 will be more careful hereafter.” And then they would say 
—he didn’t want them to be positive—but any way it was six hundred or 
seven hundred dollars any way, so they was positive it was that amount of 
money he had. Well, that was all right. So, then, of course, we went 
to work. “ Well,” [ says, “ Lam getting out of this serape ;” [T says, “I 
am getting bond,” and [ says, “ My people probably will come here and 
put up the money ; I will get bond; can’t tell,” and LT says, “I will get 
out in time,” and [ says,“ so we better decide how to arrange this so there 
won't be any mistake.” Well,” he says, “ I don’t: know.” We better 
arrange so my two witnesses would meet his attorneys. Well, I told him I 
had instructions not to have any thing to do with his attorneys in any way, 
shape,or form, not to have any talk with them in regard to the case ; that 
is, | had instructions to that efleet. Of course I told him I didn’t. want 
to have any thing to do with his attorneys, and he said that didn’t make 
any difference ; they was all right.“ Well,” [ says, “ T don’t want to 
have any dealings at all with your attorneys.” So finally we agreed, | 
says, “ [ think the best thine is for my people to see vou first.’ He says, 
“Yes, that would be a good idea.” He savs, * They can come and my at- 
torneys can bring them in to see me.” TD says, * No— 

Mr. FAUNTLEROY (interrupting). Best for to—what ? 

Witness. He said it was best for his attorneys to see the witnesses 
first, and they could) bring the witnesses in jail to see him. | says, 
“No; that people would naturally get on to that and wonder who those 
strange people was, and that would raise a talk.” T says, “ That won’t 
do at all.” Then he savs, “Tt is best for them to see me first.” [ said, 
“Yes, [think it would be.” So we arranged on a plan for them to 

see him. 1 went into his cell—that was along in the latter 
652 part of the days that [ was in jail—I went into his cell and took a 
eard about that size (indicating). 1 wrote across the card “ Ding- 
felder.” “ Now,” I says, “ I will give vou half of this card and I will 
retain the other half.” [ says,“ When my people comes,” I says, “ when 
those witnesses comes to see you, of course they will have to see you out- 
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side of the screen ; you will be inside and they will .be outside and they 
will show up their part of the card,” and I tore the card up and handed 
him one piece and I took the other part,and he put the piece in a drawer 
in his stand that he has there in his cell, and I told him the name—I 
agreed on a name. “ Of course,” I says, “ it won't do to have these let- 
ters come in here under the name of Dingfelder; I will have to give 
bonds.” I says, “ I will give you my name as John I. Mann, and likely 
will write you from New York.” He took that name ; he wrote it down 
with a pen on a calender he had in his cell. 

Q. Have you got that piece of card with you? 

A. I have, and also another piece ; another card, There is the piece of 

» 
card (producing card), the other was just the same exact]y—w on one side, 
the * Dingfelder ” on the other side. That meant two witnesses. [Card 
marked Exhibit 26. | : 

Q. That means that you put a 2 and a w on one side of the card ? 

A. Yes, for two witnesses. Also, I have another eard here that he 
wrote. Now, I, of course, was to notify his attorneys. 1 was to write to 
him and address the letters to them, and that is the address he gave, and 
that his handwriting on that card with an indelible lead-pencil. That is 
the address he gave me of his attornevs—to address the letters to him, care 
of them [ producing a card }. 

Q. What are these memorandums that you have on the other 
653 — side of the card ? 

A. I put that down before him so I'd remember the number, 
Washington street, where he stopped at, and Young’s Hotel and so on, 
in Boston,so | would not forget what these people were to testify to. 

(The card was marked Exhibit 26.) 

Mr. McDonacp. I will offer these two cards at this stage. 

Mr. Fauntieroy, There is no other objection than that is already 
made to the whole of it. 

(The court overruled the objection, to which ruling defendant, by his 
counsel, then and there excepted at the time.) 

Mr. McDoxanp. This card reads, gentlemen [reads] : “ Hon. John I. 
Martin, attorneyv-at-law, Clark avenue, St. Louis, Missouri.” On the re- 
verse side, “ No. 1508 on Washington street, Murphy’s saloon, between 
Sth and th, Young’s Hotel, Boston, Mass. Knew him six weeks.” [Ex- 
hibit 26. | 

Q. (By Mr. McDonaLp.) You say those memorandums were made by 
vou ? 

A. That was made by me after he wrote that down, so I would not for- 
ret. 

Mr. McDonavp. And this card, gentlemen [ Exhibit 26} bears the let- 
ter “ felder,” and on the reverse side “2,” with a mark underneath and a 
“w” below it. 

Q. (By Mr. McDonxaLp). I will get you to state now whether or not the 
defendant said anything to you about what further these witnesses were to 
testify to? 

A. Well, when I told him that I could probably get them to testify to 
it, in regards to having so much money, he further said that he would 
like for ’em to testify that along about June, ’85, they was constantly com- 
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ing across Preller in Boston, they wes to look at him and Preller 
654 was to pretend to act like as though he was trying to keep away 

from ’em, didn’t want to be recognized at all,and they says, “ Hold 
on, Preller; that won’t do, we know you; you and Maxwell was here to- 
gether,” and so he said it would be a good thing to have Preller—suppose he 
say, “ Now, well, you fellows sees me here, and remember this thing is to be 
kept quiet,” he says “ there is money in this, and of course it is all right ; 
[ am supposed to be dead, but I am getting away now, to clear away, so 
we get this money, Maxwell and [,” and he says “ don’t say anything about 
meeting me,’ That was—and fim ally he says, then he told me, “ Well, I 
don’t know about that.” He says, “ I will have to see my attorneys before 
I will determine on that or not. [ don’t know whether I want you for 
them to state that or not.” Inside of a few days he told me that he didn’t 
“ think there was any use in my stating that at all; to let that drop. 

Q). About seeing Preller ? 

A. Yes. He said that he didn’t want ’em to swear to that, afterwards ; 
that he seen his attorneys, he says, because that the defense would likely 
be accidental killing, and he didn’t want that testified to at all. 

Q. (By Mr. FAuNTLEROYy.) What was it you said? 

A. He said the defense would be accidental killing, and he didn’t want 
that testified to. 

Q). That hedid not want that testified to at all? 

\. That he did not want that testified to, of course ; that he was living. 

Q. (By Mr. McDonap.) [ will get you to state whether or not he 
said anything about any other witness testifving concerning money, outside 
of these two individuals, or not? 

A. He told me that—well, I believe Thad a talk with him; I says to 

him, “ Probably vour attorney would object to this?” He says, 
655 “No; that is all right,” he says; “they will not.” 
QQ. Object to what? 

A. Object to having witnesses they know is not right; perjured wit- 
nesses, And he says, * No, it is all right, because they have a bar-tender 
at the Southern Hotel that will swear that I had 700 dollars after arriving 
here—about that amount.” 

Q). That is what Maxwell told you? 

A. He told me his attorneys would attend to that; that he knew he 
had ’em, and besides other witnesses they would have that he didn’t know, 
but his attorneys told him they had witnesses that would testify he had 
that on arriving; but the main thing was that he had it when leaving 
there; that that was an important point. 

Q. That that was the missing link ? 

A. That was the missing link, as he called it. 

Q. (By Mr. FauNnrLeroy.) The main thing was what ? 

A. The main thing was that those people was to testify that he had 
700 dollars on leaving Boston ; that was the missing link. 

Q. (By Mr. McDonaLp.) I will get you to state whether or not you 
ever had any conversation with the defendant with reference to the use of 
chloroform as a mode of killing people, as the best mode of killing people ? 

A. Well, that was his general conversation. 

Q. I will get you to state what was said upon that subject by Mr. Max- 
well. 
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A. Well, 1 believe after I was in jail a few days there was a murder 
committed here in the city ; a man was shot. 

Q. Do you remember the case ? 

A. Well, I don’t remember the name. It was, I think, a deatist was 
the man who done the shooting. 

Q. Dr. Coates ” 

A. Dr. Coates, yes. The man was lame, I remember, who come in af- 
terwards. 

Q. What did the defendant say about that? 
656 A. Well, he said if he had anybody to kill he would not do it 
in that wav; that he knew a way that was easier, and not much 
reason in shooting or cutting up a man; that he had chloroform and 
drugs ; that that was the way he would do an operation of that kind. 

Q. When you got out of jail how did vou get out? 

A. T got out on bond. 

Q. Where did vou go after being released ” 

A. I went to New York City. 

Q. Do vou remember what date vou arrived at New York City ? 

A. I left here—I arrived there on the 19th—the evening of the 19th— 
of April, *86. 

Q. What understanding did vou have, if any, with the defendant about 
corresponding with him? 

A. Well, | had an understanding that | was—when I got there, got 
located—that | was to write him. 

Q. How were vou to write him? 

A. I was to write him, address the letter through the directions he gave 
me on the card—Hon. John I. Martin, his attorneys. 

Q. How were vou to fix that letter? 

A. Well, I was to take an envelope inside and put his name, of course, 
on that, and City Jail, which I done so, and marked it “ Private.” Then 
I put another second envelope on right over that and addressed it to Hon. 
John I. Martin, to Clark avenue, St. Louis. 

Q. I will get you to state w hether or not the defendant told you about 
how he first became acquainted with Mr. Preller? 

A. He said he was introduced to Mr. Preller on board the steamer by 
one of the emplovés; he did not state who it was—purser, captain, or 

what officer. That was about three days out. 
657 Q. Did he say anything further about 
A. Well, he said the first attracted his attention was, after his 
introduction Mr. Preller, of course, wanted to introduce himself, as he 
was a countryman, and he showed him letters of introduction to the United 
States Steamship Company. 

Q. Preller showed him letters ? 

A. Yes, sir. The moment he seen them he thought it was a good thing 
to work him to get these letters to get a position on a steamship as sur- 

n. 

Q. Well, did he say anything further about those letters ? 

A. Well, he said that after arriving he did try to intercede for him and 
likely w hen he was going through that that was what he intended to do, 
to intercede to get him a position. 

Q. Who were those letters to? 
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A. The United States Steamship Company. 

Q. Whether if any thing was said on that subject? 

A. No. 

Q. Was there any thing else said about those letters; what became of 
them; what he did with them ? 

A. He didn’t tell me, 

Q. Was there anvthing further said about his getting the employment 
there, Ke, 

A. No; he dropped that. He said he tried. Well, he did say, too— 
he said that he tried to get the appointment, but he found out through 
trying that it only paid thirty dollars on board, and he said that was 
nothing to him and he did not want to have it; any way he did not care 
any thing about it, or he gave up that idea of getting the position, 

Q. How long did vou remain in New York after you got there ? 

A. [remained there until along the first of May; I think along about 

the 6th. 
658 (2. Where did you go then ? 
A. IT then lett there through instructions from Mr, Furlong ; I 
went to Indianapolis, Indiana. 

Q. (By Mr. Founrieroy.) Remained in how long? 

A. I think about the 7th. 

Q. What month? 

A. May. 

Q. (By Mr. McDoxaup.) How long did you stay in Indianapolis then? 

A. Well, I remained there until the 19th of this month, when I received 
instructions from Mr, Furlong to come here. 

Q. And you been here ever since ? 

A. I been here since. 


Whereupon the court cautioned the jury and took a recess. 
AFTER RECESS, 


Further proceedings in the case at bar were had, as follows: 
Direct examination of Joun EF. McCuLLouGH was resumed. 


By Mr. McDonacLp: 

Q. Mr. McCullough, you say that after you got out of jail you went to 
the citv of New York ? 

A. Yes, sir. 

Q. And that vou had an understanding with the defendant that you were 
to write him? 

A. I did. 

Q. I will get you to state whether or not vou ever wrote to him after 
you got to the city of New York. 

A. I did. 

Q. I believe vou said this morning that vou had enclosed that letter in 
an envelope, addressed it to him,and then put it in another envelope and sent 
it to his attorney ? 

A. Yes, sir; that is what I done. 

Q. Did vou ever receive a reply to that letter? 


A. I did. 
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Q. I will get you to state the date of the first letter that you wrote to the 
defendant after you got to New York. 
A. The 19th. 
659 Q. Of what? 
A. Of—I wrote to him the 19th of April. 

Q. Of this vear? 

A. Yes, sir. 

Q. What did vou write to him about ? 

A. I wrote to him and told him that my people—the witnesses that sup- 
posed belonged in Boston—would arrive here on the 29th at the Laclede 
Hotel, and asked him if his attorneys could meet him, that they was ready 
to do the work to be done. 

Q. Did vou get a reply to that letter? 

A. ] did. 

Q. Have you that reply with vou? 

A. IT have. [Witness produces a document.] That is the reply to the 
letter that I wrote to Maxwell [handing document to Mr. McDonald]. And 
here is the letter that I 

Q. Wait one moment. You state that this is the letter vou got in reply 
to the one that vou wrote ? 

A. Yes, sir; that is the reply. 

Q. Dated 19th day of April? 

A. Yes, sir. 

(Letter marked Exhibit 27.) 

Q. Upon receiving this letter, what did vou next do? 

A. On rece’pt of that I wrote another letter. 

Q. From the city of New York ? 

A. From the city of New York. 

Q). To whom ? 

A. To—well, the attornevs, Martin & Fountleroy. 

Q. What was the date of that letter ? 

A, The 26th of Mavy—of April. 

Q. That is the second one you wrote ? 

A. That was the second or e. 

Q. (By Mr. Fountieroy.) The 26th of what? 

A. 26th of April. 

Q. (By Mr. McDonxaup.) Did vou receive a reply to that letter? 

A. A reply? I did. 

Q. Have vou that reply? 

A. Yes, sir. [Witness produces a document and hands it to Mr. Me- 
Donald. | 

Q. You say this is the letter you received in reply ? 

A. That is the letter; yes, sir. 

(The letter was marked Exhibit 28.) 
660 Q. Have vou the envelopes in which these letters were received ? 
A. Yes, sir. [Witness produces two envelopes andh ands them 
to Mr. MeDonald. | 

(Envelope of letter received April 26th, 1886, was marked Exhibit 29. 
Envelope of letter received May 3rd, 1886, marked Exhibit 30.) 

Q. After receiving this last reply what did you next do? 

A. I wrote a letter again on May 4th, to Hon. John I. Martin, attor- 
ney at law, this city. 
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Q. Did you receive any reply to that letter? 

A. No, sir. 

Mr. McDonaLp (to defendant’s counsel). Gentlemen, I will ask for 
the original letters. 

Mr. FaunrLeroy. We'll bring over any letters that we have got. 

Mr. McDonaLp. We'd preter to have the originals. 

Mr. FauntrieEroy. We'll bring over, your honor, any letters that we 
received from the witness—supposed to receive from him—and have them 
here in court. 

Q. (By Mr. McDonxaLp.) From where did vou write the last letter that 
you wrote to the defendant? 

A. The last I wrote from Indianapolis, Indiana. 

Q. How long prior to your coming to St. Louis? 

A. Well, 1 wrote that letter of May 6th in Indianoplis—late the night 
of May 6th. 

Q. And to that letter vou say vou got no reply ? 

A. No, sir. 

Q. Where was the answer to that letter to have been directed ? 

A. To New York City—general delivery. 

Cross-examination by Mr. FAUNTLEROY : 

Q. What did you say your full name was ? 

A. John F. MeCuliough. 

Q. Is that your right name, sir? 

A. That is my right name. 
661 Q. Christened by that name, were you ” 
A. Well, that is my name. 

Q. Well, were you christened by that name ? 

(No answer.) 

Q. Any objections to telling me all about your name that you know ? 

A. That is my Christian name ; yes. 

Q. Have you any objections to telling me all about vourself and your 
name that you know ? 

A. Not at all. 

Q. Sir? 

A. Not at all. 

Q. How old are you? 

A. Iam 26 vears old on the 29th of June coming. 

Q. Are you a married man or single man” 

A. Single. 

Q. Your parents living? 

A. My mother is living. 

Q. Where does she live? 

A. Freemansburg, Pennsylvania; Northampton County. 

Q. How mary times, Mr. McCullough, have you ever been arrested in 
your life? 

A. This is my first time. 

Q. This is your first experience, is it? 

A. On alleged charge of forgery ; ves, sir. 

Q. What business did vou first engage in when vou started out in life? 

A. Well, I learned shoemaking. 

Q. How old were you then ? 
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A. I went at it when I was 14, and I learned it the time I was 17; 
served about three vears. That was in Hartford County, Maryland, just 
acruss the line, where I was born and raised, in the country. W ell, then 
I left Maryland, and still remained at my trade at W ilmington, Deleware. 
At Wilmington I was working as a journeyman for awhile, and I worked 
for one man nearly four years, and as a salesman, retail ‘and wholesale 
shoe house. I went to Wilmington the latter part of °76; I remained 

till 82. That was six vears. Then I went to New York from 
662 there. There I went to work as detective for Robert A. Pinker- 

ton, 66 Exchange Place, general superintendent of Pinkerton’s 
National Detective Agenev. 

Q. What caused vou to turn vour attention to that line of business 
first ? 

A. Well, because I got the position and went at it. 

Q. What made vou think of going into that kind of businéss ? 

A. Because I get the position was because I went into it. , 

Q. You could not get the position ? 

A. I have an uncle in New York who is chief of the secret service— 
A. L. Drummonds, chief of the seeret service of the district of New York 
of the United States—and he is the man recommended me to Mr. Pink- 
erton for the position. 1 got it. 

Q. Your uncle, vou say, was chief of the secret service of New York ? 

A. He is chief of the secret service of the New York division. 

Q. So it kind of run in the family, is that it? 

A. Yes. He was a detective; ves. 

Q. Did you have the detective instinct largely developed in you at that 
time” 

(Objected to ; objection sustained ; to which ruling defendant by his 
counsel then and there excepted at the time.) 

Q. Have you ever been in prison before vou were in the jail here ? 

A. No, sir; not to serve time. 

Q. You continued in that business, then, up to the present time ? 

A. I have; yes, sir. 

Q. So you have been in it about how many years ? 

A. About 5 years. 

Q. I understand vou to say that Mr. Clover, the circuit attorney, and 

Mr. McDonald, that they were all party to this plot that you acted 
663 and carried out, going tothe jail, having yourself arrested and charged 
with forgery. You stated that, did you not? 

A. No, sir. 

Q. Did vou not state that ? 

A. Of course they knew that I was put in through Mr. Furlong. Mr. 
Furlong gave me instructions, 

Q. Well, Mr. Furlong and Mr. Clover and Mr. McDonald, they were 
all cognizent of what was being done ? 

A. Thev knew I was to be put in jail, yes ; sir. 

Q. And when vou came up here you were indicted by the grand jury ? 

A. I don’t know ; I understand so. 

Q. You were brought up to this bar here to plead to the indictment, 
wasn’t vou? 


A. Yes. 
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Q. You know that you were brought here to this court to plead to that 
indictment ? 

A. Yes; I was. 

Q. Mr. MeDonald was the assistant circuit attorney, whose duties it 

yas to attend the sessions of the grand jury and direct the examination of 
the witnesses who testified before the grand jury at that time? 

A. I don’t know. 

Q. Do you know whether he was present when these witnesses swore 
that you committed this forgery ? 

A. I don’t know that. 

Q. Do vou know, though, that you were indicted ? 

A. No doubt I was: ves. 

Q. Is this Mr. Furlong that vou speak of, is he the Mr. Furlong who 
was charged with being involved in this wire-tapping conspiracy that was 
exposed here recently in the newspapers ? 

(Objected to.) 

The Courr, He may answer that if he knows it of his own knowledge 
—anv such fact as that. 

QQ. (Question read.) 

A. Through the paper I learned that. 

Q. (By Mr. FaunrLeroy.) You understand him, then, to be the same 

man? 
664 A. Supposed to be the same man, as far as I know from what I 
read in the papers. 

Q. And ishe the same man who was summoned here as a juror in this 
‘ase and sat here in these chairs and was examined as to his qualifications 
to be a juror in this case? 

A. I don’t know anything about a juror. 

(Here, at the request of defendant’s counsel, Mr. Thomas Furlong was 
called by the sheriff, and answered and confronted the witness.) 

Q. Is this the man vou speak of? 

A. That is the gentleman; ves, sir; my chief. 

Q. You don’t know whether he is the same man who was in these chairs 
as a specially selected juror, do you? 

A. [don’t know whether he sat in those chairs as a juror or not. 

QQ). You are certain, though, that that is the man ? 

A. [ am certain that that is my employer, my chief, at the present time ; 
yes. 

Q. His name is Thomas Furlong, isn’t it ? 

A. Yes, sir. 

Q. Do vou know any other Thomas Furlong who is a detective in this 
city except this gentleman ? 

A. | don’t. 

Q. This Judge Laughlin that bailed vou out, is that Judge Henry D. 
Laughlin? 

A. I believe so; ves. 

Q. This Kentucky gentleman who lives in the city here? 

A. I don’t know where he comes from, 

Q. He knew nothing of this plot and scheme ? 

A. I don’t know nothing about it. 

Q. Don’t vou know that he did not; don’t vou know that he would 
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not have bailed vou out if he had known anything about this plot or 
scheme ? 

A. I dou’t. 

Q. You know him to be a high-tuned, honorable gentleman, don’t 

you? 
665 A. I don’t. I don’t know who he is. [had nothing to do with 
that part of it. 

Q. What part did you have anything to do with? 

A. .Vy part was inside. 

Q. You had nothing to do with arranging the plan, then? 

A. No, sir. 

Q. You were an innocent victom ; you were ¢ ‘hargee with this forgery 
and arrested without being a party to it? 

A. No. 

Q. Then you were a party to it? 

I knew | was going in on an assumed charge. 

Q. Then you were a party to it ; it was done with your consent, wasn’t 
it, and approved of? 

A. Certainly. 

Q. You mean to say that these parties brought this false charge against 
you and locked you up there without your being a party to it? 

A. No, sir; [ was acting under instructions the same as in any other 
detective work. 

Q. When you are acting under instruc tions in any detective work you 
will obey any orders your chief gives you? 

A. According to operations. 

Q. And vou will lo anything he wants vou to do? 

A. Well, I never had any one vet that wanted me to do anything that 
was not right. 

Q. If you think it is right you will do it, will you * 

A. I generally do, yes, what I think is right. 

Q. Do you think it is right to lie? 

A. It is a good bit to know, too, what you lie about. 

Q. Do you think it is right to lie about anything? 

A. No, not in a business way, it is not. 

Q. Your business is that of a detective, I believe? 

A. Yes, sir. 

Q. Well, then, according to that you would not think it was 
666 right for vou to lie in your business, would you? 
A. Well, we may lie, yes. 

Q. We may, yes. Do you think it is right to lie in your business ? 

A. Well, when we are working with criminals we have to meet them 
and we have to generally work as they do when we are working with 
them. 

Q. Do you think it is right to lie in your business? 

A. It is, yes, to get in with the criminal. 

Q. And any amount of it that is necessary you think it is right to do, 
do you? 

A. Yes, with the criminal. 

Q. With a criminal, of course, if you know the man to be a criminal ; 
that is what you mean? 
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A. Well, that is what we are supposed to find out, whether he is or 
not. 

Q. Well, then, you think it is right to lie before you know he is a 
criminal, and to find out whether he is a criminal or not, do you ? 

A. It may be necessary in some cases. 

Q. You think that? 

A. I say it mav be necessary in some cases. 

Q. You consider it necessary, and if you do consider it necessary you 

will do it, and do any amount of it, won't you? 

A. Yes, in such cases as it requires. 

Q. You seem to hesitate in your answers. You are not ashamed of 

that kind of lying, are you? 

A. No. 

Q. It is a worthy object ? 

A. No. 

Q. It is not a worthy object? 

A. I am not ashamed for to lie when I am dealing with criminals, 

Q. You don’t seem to enjoy yourself at the present time. You are 
ashamed of it, ain’t you ? 

A. Not at all. | 

Q. You think that lying to find out whether a man is a criminal is per- 
fectly right, do you? 

A. It Is; ves, 
667 Q. And vou will have no compunctions in doing any amount 
of it, however much vou may dislike to admit that on the witness 
stand; that is a fact, ain’t it ? 

A. No, not when I am dealing with criminals. 

Q. Of course when vou are dealing with criminals ; that is what T am 
talking about. 

A. Yes. 

Q. And when you are to find out whether the man is a criminal or not, 
you assume the pursue the same tactics that you would if you knew him 
to be a criminal ? 

A. I generally go at him to find out. 

Q. And that is the mode you would pursue, isn’t it ; the mode you would 
adopt, sir? 

A. Would adopt a mode to find out, yes. 

Q. In other words, you consider that the end justifies the means ; 
that is your theory ; is that right, sir? Talk out; we can’t stay here all 
day. 

A. Yes; you have to do that for to get in with these people—the peo- 
ple you deal with. 

Q. Is your word any better under oath than it is when you are not 
under oath ? 

A. I should say it was; yes. 

Q. You should say it was; well, do you say so? 

A. I do say so; ves. 

Q. You do say so? 

A. Yes. 

Q. Don’t you consider that the end justifies the means when you are on 
the witness stand just as well as when you are off? 
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A. No, sir. 

Q. Sir? 

A. No, sir. 

q. You don’t? 

A. I am supposed to be dealing with honest men, straight men, when 
I am on the witness stand ; when | am dealing with criminals, why, then, 
of course, I am dealing with crooked men. 

Q. That is the reason you give for the distinction ? 

A. That is the difference. 
668 Q. You don’t consider lying right, as a rule, do you ? 
A. No, sir; I don’t. 

Q. You consider it very wrong, don’t you? 

A. Certainly. 

Q. You would not put much dependence upon a man who would lie, 
would you? 

A. No: in business. 

Q. If you knew a man was a liar you would not accept his word on 
anything, would you, unless you had other proof of it? 

A. No; if I knew he was a liar and a crooked man I would not accept 
his word, of course. 

Q. Now, then, vou say you do consider it perfectly legitimate, and you 
are not ashamed to do any amount of lying off of the witness stand, be- 
cause the end justifies the means, but that that same argument does not 
apply when you are on the witness stand ; is that true? 

A. That is true. 

Q. If vou thought vou could lie on the witness stand and convict a 
criminal, and that he would escape unless you did lie,and you tho’gh’ 
that you could lie without being found out, you would lie, wouldn’t you? 

A. No, sir. 

@. You would not? 

A. I would not. 

Q. You think that is your attitude? 

A. I know it is. 

Q. Well, your character as a detective would make you perfectly in- 
dif’erent as to how much lying you would do off the stand? 

A. It depends altogether on the case you are on. 

Q. It depends upon the case? 

A. Yes. 

Q. You recognize degrees of morality, then; if you think the map is 
very guilty you will lie stronger, is that it? 

A. No, sir. 

Q. Sir? 

A. No, sir. 

Q. If vou knew a man who would lie to any extent in his busi- 
669 ness off the witness stand, would you believe him on the witness 
stand in his business? 

(Objectcd to because it calls for an opinion and is argumentative. Ob- 
jection sustained. To which ruling defendant, by his counsel, then and 
there excepted at the time.) ; 

Q. Do you think that a man who will lie to any extent off the witness 
stand in his business will tell the truth and can be trusted on the witness 
stand in his business? 
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(Objected to on the same grounds as above stated ; objection sustained, 

To which ruling defendant, by his counsel, then and there excepted at the 
time. ) 

Q. You staid in jail, T believe you say, under this charge, 47 days? 

A. Yes, =r. 

Q). And nights? 

A. Yes, sir. 

Q. You knew that the men who were swearing the complaint against 
you under oath, you knew that they were swearing to a falsehood, but 
they het knowing it, lid vou hot ‘y 

A. OF course, 

Q. You knew—vou understood—vyou knew enough about the court pro- 
ceedings to know that the men, that vour prosecuting witnesses, had to go 
before the prosecuting officers at the other e nd of the building and under 
vath charge vou with this erime, didn’t you? 

A. Well, Mr. kur long attended to that. 

Q. You had nothing to do with that ; vou knew that that was involved 
in the plot that vou were a party to, didn’t you? 

A. It is likely it would have to be done ; ves, 
670 QQ. And you were pertectly willing that th: at should be dune ? 
A. Under the circumstances, ves. 

Q. And, after vou were so charged and arrested, you went up there and 
you stood Up at the bar of that court of justice and you Waived examina- 
tion, didu’t you? 

A. IT did. 

Q. And then you were put in jail? 

A. I was. 

Q. And you were kept and fed there at the expense of the city ? 

A. | SUP pose =i), 

Q. You were indicted and brought up here and arraigned, were you 


A. IT was, I believe. 

Q. Didn't vou plead to the indictment ? 

A. IT did. 

Q. Flow did vou plead ? 

A. Not wuilty. 

Q. Did vou have any attorney bere to look after your interest when 
you were pleading here ? 

A. No, “Ir, 

Q. Who did look after vour interest ? 

A. 1 don’t know, 

Q. Mr. Clover did, didn’t he? 

A. No osir: not as [ know of. 

Q. You say that he took no steps in the ease and didn’t look after your 
interests when vou pleaded ? 

A. TI don’t know anything about it. I didn’t see Mr, Clover to talk to 
him. I was in jail. I could not talk to Mr. Clover. 

Q. You were not in jail when you were brought up here to be arraigned, 
were vou? 

A. No. 
Q. I am speaking of the time that you were up here ? 
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A. Well, I plead not guilty. 
Mr. FauntLeroy. We would like to have the check produced, if it is 
in the possession of the State—the check which is the foundation of this 
prosecution—the check on the bank. 

Mr. McDonaup. We object to that, your honor. 

Mr. Faunriteroy, We ask that this check be produced. It is 
671 part of these papers here, of the record of the court, the founda- 
tion of this charge of forgery. 

The Court. What do you mean when vou say it is a part of the 
papers ? 

Mr. Fauntieroy. I mean it is the foundation of the prosecution. 

Mr. McDoxa.p. It is set out in the papers fully. We have no ob- 
jections to the gentleman reading the indictment, if he wants to. 

Mr. FauntrLeroy. We'd like to see the cheek. 

The Courr. Well, the State can produce it, if they want to. 

Mr. FaunrLeroy. We ask an order of court for that. 

The Court. I will not do so. 

Mr. FauntrLeroy. We except to the ruling of the court. 

Q. (By Mr. FauNTLERoy.) You presented this check to the Mechanics’ 
Bank, did you not? 

A. | did. 

Q. And when you presented it, why, Mr. Furlong came in very con- 
veniently and discovered you in the act of the crime and arrested you, 
did he? 

A. He did. 

Q. That was part of the plot? 

A. That was to be done that way. 

Q. You knew that the check that vou presented was a forgery when 
you presented it, didn’t you t 

A. Well, the check was handed to me to present to the bank, and I 
done so, and it was refused. 

Q. I did not ask vou that. I asked you whether vou did not know 
that it was a bogus check ? 

A. Well, I s2pposed it was. 

Q. Well, didn’t you know it? 

A. Well, I guess it was a bogus check. 

Q. You guess it was. Don’t vou know it was? 

A. The check was handed to me. 

Q. That was a part of the scheme, and vou knew that that was at the 
time, didn’t you? 

A. That was part ; ves, that was part. 

QQ. Who was it gave you that check ? 
672 A. I received that check from Mr. Furlong. 

Q. Mr. Furlong? This same gentleman that you have talked 
about ? 

A. Yes, sir. 

Q. Did it read something like this: “ To the Missouri Pacific Railway 
Company, St. Louis, February 26th, 1886. Number 37997. The Me- 
chanics’ Bank, pay to the order of John Morris eleven hundred and eighty 
12-100 dollars.” Signed “ D.S. H. Smith, locai treasurer” ? 
A. That is about the substance of the check. 
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Q. With the figures in the corner of “$1,180,12-100” ? 

A. Similar to that. 

Q. Do you know who signed that name of D. S. H. Smith to that 
cheek ? 

A. I don't know anything about tt. 

Q). Sir? 

A. I don’t know anything about that. The check was handed to me 
already signed. 

Q. But you knew that no such person as that signed it for the purpose 
of making a legitimate transaction ? 

A. Well, T was net supposed to know anything about that. 

Q. Do you pretend to tell this jury that you were not supposed to know 
that the check was bogus or not? 

A. Well, I supposed the check was bogus, but I don’t know who signed 
it. The cheek was a bogus check—that is, that 1s my belief. 

Q. Do you know any man of the name of D. S. H. Smith? 

A. I don’t personally. 

QQ. Do you know anything about this subpoena for D. S. H. Smith being 
served on some imaginary person, or some real person, by Mr. Joseph 
O’Conner, the deputy sheriff? 

(¢ jected to; objection overruled. ) 
6733 A. [don’t know Joseph O’Conner, the deputy sheriff. 

Q. But do you know that there was no such person as D.S. H. 
Smith who figured in this transaction ? 

A. Well, I heard there was a D.'S. Hl. Smith, but I don’t know him 
personally, 

Q. You knew that he had not given you that cheek? 

A. He did not give the check to me; no. 

Q. You knew that? 

A. Yes. 

Q. And vou knew that Mr. Furlong had gotten up that check, didn’t 
vou? 

A. He gave me the check. 

Q. You knew that he had gotten it up, didn’t you, as a part of the 
plot? 

A. IT was not supposed to know anything about what I didn’t see. He 
gave me the check and told me to present it to the bank. 

Q. Tam asking you now as to what vou did know. Didn't vou know 
that? Why, vou and Furlong talked this whole matter over, and Mr. 
Clover and Mr. MeDonald, didn’t vou ? 

A. Yes, somewhat. They talked it over that I was going in on the 
forged check into jail, and he was to arrest me. 

Q. And you knew when vou got this particular check that this was a 
forged check that entered into this plot? 

A. Yes, of course, T knew that was a forged cheek. 

Q. When Mr. Furlong arrested vou where did he take vou ? 

A. He took me first to the Missouri Pacifie Railroad office. 

Q. What did he do then ? 

A. He asked a gentleman there if he knew me. He said “ No,” and 
then he took me to his office. 
Q. Took you to his office? 
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A. Yes, sir. 
Q. Then vou talked over the plot again there? 
\. We had no plot to talk over, then. 
Q). It was all fixed then. 
O74 A. T was brought here by a deputy sheriff, 1 believe. 
Q. He sent for a deputy sheriff then and had vou brought up 


here? 
A. So T understood, he was a deputy sheriff. 
(). The bank officials down there at the Mechanies’ Bank, the ones who 
— are pushing this prosecution, they don’t up to it that this is a bogus trans- 
action ? 
I don’t know that. [ don’t know whether they do or not. 

QQ. Have they been been informed of it, to vour knowledge? 

A. Not as I know of. 

Q). Do vou know Mr. Marshall PF. MeDonald’s signature ? 

A. No, Ir. 

Q. Look at this signature signed here to this indictment and see if you 
know that to be his signature (handing indictment to witness) ? 

A. TL don't know anvthing about his signature. He never wrote me 
no letters, 

Q). You do know that he was the assistant eireuit attorney at that time? 

A. 1 understood so. 

(). You know that he is to-day’ 

A. I believe so. 

«2. Milling that office ? 

+ . Yes, 
a Was the indictment read to vou’ 
I believe it was ; ves, sir. 

a. You were willing to not only lie to and deceive a man charged 
with an offense, but vou were willing to deceive the bank and the public 
ofticials and the court of justice, and to act that lie and carry it out there 
in the presence of the court of justice, weren't you ? 

A. I done so. 

QQ. In other words, in the other end of this building, vou would be 
willing to carry out any lie and any ving plot and scheme and to act it 
and to take vour part in it, but in’ this end of the building you would 

contine vourself strictly to the truth; is that so? 
O79 A. IT have not said so, 
(). Now, these letters that vou say vou addressed to the firm of 
Martin & Fauntleroy, you did not give them any of the particulars, did 
vou, as to how this thing was to be worked up? 
@o A. I did not address the letters to them, only the outside. 

| Q. Didn't you write a letter to the firm of Martin & Fauntleroy, or 
the Hon. John I. Martin, in which vou said you knew some parties ‘who 
had some information which would benefit them in their ease? 

A. I wrote to Maxwell and put it in an outside envelope. 

Q. Didn't vou address those words, words to that effect, to the firm of 
Martin & Fauntleroy, that vou knew some witnesses who would be of 
benefit to them in the case? 

A. I didn’t say “ benefit.” 

Q. Sir? 

10847 ——4 


50) BROOKS VS. STATE OF MISSOURI. 


A, No, sir. 

(2. You did not say that? 

A. No. 

(Q). Who had some information which might) be usetal to them in the 
ease ? 

A. T did not sav * information.” 

(). ‘SS hat did vou say? 

A. TD said T knew two men who was willing to do what was to be done 
for Maxweil. 

Q. That was what vou wrote, was it? 

A. Yes, sir; that they was ready to do what was to be done. 

Q). That was in the letter that came to the firm of Martin and Faunt- 
leroy? 

A. That is the letter that went to Maxwell. 

(2. Was it sealed up? 

A. It was sealed up in the inside, and his name was on it. 

Q. You are certain of that? 

A. Tam. 

Q. And vou wrote nothing to the firm of Martin and Fauntleroy at 
all, then, as T understand vou? 

A. Tdid. T wrote a letter afterwards. 

(). What was that” 
O76 A. Well, a letter stating that, as he had not agreed to meet them 
at the hotel, why, as his office was so near the jail, why, [ guessed 
my people would not show up, fear they would get collared, as thev 
knowed they was crooked. 

Q. That ix,as he did not happen to meet them at the Laclede Hotel, 
that they would not show up? 

A. That as his office was so close to the jail that they would use their 
own pleasure about that, as he had not met them where Maxwell agreed 
he was to meet them. 

Q. You got a reply from the tirm of Martin & Fauntleroy, or from Mr. 
Martin, that he would) mect these people at the Laclede Hotel or at his 
office ? 

A. Or any place else. 

(2. Or any place else” 

A, Or any time. 

Q. Do vou know whether there was any meeting or not? 

A. [ know there was not. 

Q. The last letter vou wrote vou say you got no answer to at all? 

A. I did not. 

Q. Were vou a party to the letter that was written to the firm of Mar- 
tin & Fauntleroy soon after this body was discovered, offering to prove 
that they had carried a dead body into the Southern Hotel—do vou know 
anything about that—from some place up in Towa? 

A. I don’t. 

Q. A man named Mevers” 

A. I don’t know such a man. 

Q. You had nothing to do with that? 

A. No, sir. 

Q. You don't know whether Mr. Furlong had or not * 


BRUOKS Vs. STATE OF MISSOURI. 5] 


A. I don’t know anything about Mr. Furlong’s business, outside of his 
instructions to me. 

Q. Had you anything to do with the sending of a letter that was re- 
ceived this morning by me, addressed to Mr. Fauntleroy, attorney in the 
Maxwell case, St. Louis, Missouri, from Philadelphia ? 

A. I had not. 
677 Q. You had nothing to do with that? 
A. No, sir. 

Q. Making suggestions about the proper defense in the case? 

A. I don’t know anything about it. 

QQ. Impressing the belief that Preller was not dead at all, and that the 
whole thing was a job. You sav that vou had nothing to do with that? 

A. No, sir. 

QQ. You say that in the course of these conversations that you had with 
the prisoner in jail, Mr. Brooks, or Mr. Maxwell, as you called him ; that 
he told you that he did not want this proved at all ; that his defense would 
be an accidental killing? He told vou that, finally, vou say? 

A. Yes. 

Q. He told vou that, vou sav? 

A. Yes. 

Q. And how long ago was that? 

A. While I was in jail. 

> Well, how long ago was it he told vou that? 

. Well, I could not say. It was during the time that I was there. 

Q. You read the newspaper accounts that have been published about 
this affair? 

A. Yes, sir. 

Q. From time to time, before you went into jail, into this plot? 

A. Oh, ves; I read some cf it; ves. 

Q. You read the story about the meeting with this girl in San Fran- 
cisco, In a hotel there’ You saw what the papers had published about 
that, ‘did vou * 

A.W ell, I likely seen it most all; I don’t know. 

QQ. 1 suppose vou were assured by these gentlemen, Mr. Clover and 
——. You knew that they were State officers at the time? 

A. I understood ; ves, sir. 

Q. You were assured by them that you would be protected ; that this 
thing could not misearry so as to send vou to the penitentiary on the 
charge of forgery ? 

I was not assured of anything. 
78 (.. You were not assured of that ; you took the risk of that? 
A. I acted under instructions. 

QQ. You did not feel any fear, in any danger of that going adversely to 
vou, did you? 

A. No. 

(2. You understood, in other words, that the whole thing was bogus ? 

A. Supposed to be that way ; ves, certainly. 

(2. You presented that chee k to the bank, did you * 

. I did. 

@: Did you indorse Mr. Morris’ name on the back of it before vou 

presented it ? 
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-— 
A. 1] don’t remember now. 
re You don’t remember? 
i robably IT clic, 
¢ Well, don’t vou know vou did ” 
I think T indorsed it ; ves. 
. You hadn't any authority from anvbody to do that, had vou? 
A. No. 
\. The cheek was pavable to his order? 
\. To Whiose order : 
(). Morris’? 7 
| believe =O), 
Q). You would not have presented it for payment until vou had in- 
dorsed it, would vou? 
A. No. 
QQ. So that vou were willing to commit the crime of forgery there, were 
vou? 
A. | done that under instructions, sir. 
(2. Well, | sav, of course, under instructions, vou were willing to forge 
his mame to the back of it 4 
A. Dis name—whose is his?” 
(). Morris —a false name, a fictitions name—vou were willing te de 
that 
A. TP don’t know any such man as Morris. I put that name on the 
check likely, but I don’t know any such man as Morris, 
Q. Well, vou were willing to write the name of Morris on the back of - 
it? —_— 
A. T did do it, likely, 
(). You did it, * likely?’ 
A. TL did so write; yes. 
Q. Why don’t vou come out and not put it in that equivocal way ? 
Why don’t vou say vou did it? 
A. T stated it; ves. 
TaD () You did do so” 
A. Yes, 
Q. You sav that the defendant told vou of the efforts that had been 
made to get him to make a confession or statement in the ease,and how 
they had failed ? 
A. Yes, 
(2. And he told vou that he would bea fool if he had told the chiet 
that he did recognize that picture ? 
A. Te did. 
~~ 


(). That picture was a picture of Preller, was it? 
A. It was; he said so. 
Q). Did vou know at that he had admitted to the authorities on his way 
here on the train that he did recognize Mr. Preller’s picture ? - 
A. I did not know anything about it’ 
(Q). Did not know that? 
A. No. 
Q). You had not read that in the papers, then ° 
A. I did not know anythnig about it. 
QQ. He told vou that he would be a fool if he would admit to the chief 
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of police that he recognized this picture of Preller, but then he turned 
right in and he admitted the whole thing to vou? 

A. Well, he thought [ was a criminal ; he thought T was different ; he 
thought I was a rich criminal. 

QQ. He thought vou were a counterteiter ? 

A. No; the head of a gang of forgers and counterfeiters and = mur- 
derers, 

QQ. Did vou tell him that vou had only forged this name of Morris on 
this check ” 

A. Lid not: LT told him TP was arrested with the check on me. 

(2. T suppose that vou are not engaging in this unpleasant kind of busi- 
ness for nothing ? 

A. T get a salary ; always have. 

QQ. Greta salary? 

A. Yes, sir; [ get a salary. 

Q. Did vou get a salary while vou were engaged in this work ? 

A. T did. 
xO Q). From who? 
A. Thomas Furlong. 

Q. That salary, [ suppose, is not increased any if yeu could sneceed in 
working up this plot successfully ? 

A. No, sir. 

QQ. In other words, you are perfectly willing to go to jail and lav in jail 
47 davs and 47 nights without any Increase in vour salary? 

A. Yes, sir; [ get a stated salary and nothing more. 

Q. Then, as [ understand you, vou are willing to do anything as long 
as your salary is paid; vou will go to jail or to the penitentiary or any 
place else vou are called upon to go? 

A. Tam, in case a case would open. 

(2. In other words, vou would follow the advice of your chief, as vou 
eall it’ 

A. T generally do, 

QQ. And vou don’t want to get any increase of vour salary ? 

A. No, sir. 

Q). You don’t want te get anv bonus if vou should succeed by means 
of vour confession in convicting this man? 

A. No, sir. 

(). And having him hung? 

A. No, sir: no increase. If T come out without anything, | will get 
the same as if he comes out with it all. 

(2. Would vou have taken this money down at the bank if “t had been 
paid to vou on the check ? 

A. Well, if IT had to take it, I certainly would have turned it over to 
Mr. Furlong if he had paid the money. 

Q. You think vou would? 

A. Tam sure I would. 

Q. You asked him for the name of some attorney who would defend 
vou while vou were in jail, didn't vou? 

AL Asked who ? 

Q). The defendant. 

A. T did not. 
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Q. Didn't you ask him for the name of an attorney who would defend 
vou, and that it was then he gave you a card with the name of John I. Mar- 
tin on it? 
GS] A. I did not. IT never asked him for a name of an attorney. 
(). You state that, do vou? 

A. I do, emphatie. 

Q). I I understand vou are under bond now, the M, to appear here and 
answer the indictment that is pending against vou ? 

A. Yes, srr. 

(2. What is that large sear vou have there on the side of your neck ; 
how did you get that? 

A. TL got that when IT was about, likely, 11 or 12. vears, when Thad a 
_ ring there from a cold and had it lanced ; that caused the sear. 

Q). (By Mr. Martin.) You stated in vour direct examination that vou 
addressed the letters to Maxwell? 

A. Y (Cs, sir ; 

Q). And not to our firm? 

A. TP addressed the first letter to Maxwell and enclosed it, and even put 
on it erty jail” 

Q. Well, then, vou did) not address the letter to our firm, as vou se 
stated ” 

There Wits one letter addressed to vou, 

QQ. This tirst letter that vou speak about, vou stated in vour direct ex- 
amination that vou addressed it to our firm? 

A. T did not. 

Q. You take that back, do vou? 

[ stated that T addressed the first letter to Maxwell. 

Q. Where? 

A. On the autside to vou, 

Q. You have just stated now that vou addressed the tirst letter to Max- 
well, care of the city jail, Which statement is true—the statement which 
vou now make or the statement which vou made a few moments ago? 

A. IT sav this: T addressed the first letter on the inside of the envelope 
to Maxwell, on the outside to Hon, John I. Martin, Clark avenue, St. 
Louis, | 

Ql. Then, awhile ago, why did you state to this jury that vou addressed 
the first letter to Maxwell, care of the city jail? 

A. | never stated so. 
682 Q. Now you swear that you did not make that statement a few 
moments ago In the presence of this jury, do vou? 
A. IT do. 

Q. Youdo? Don't vou know it to bea fact that the letters you ad- 
dressed to him one was addressed to Hon. John TI. Martin, attorney at 
law, St. Louis” 

A, Yes, 

Q. Another one addressed to Martin & Fauntleroy, attorneys at law? 

A. Where is the others ? 

Q. There is one more ietter that can not be found for the present ? 

A. That is the letter I am talking about. 

Q. This is the answer that was received by you [showing letter copy- 
ing book to witness] ?, 


| ad 


| nd 
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A. This is the answer. 

QQ. You stated in vour direct examination that vou received only two 
letters from our firm” 

A. That is all. 

@. Only two letters ” 

That is right. 

o And those letters have been presented here in court? 

A. Yes. 

Q. This Thomas Furlong that vou speak about, is he the same Thomas 
Furlong that has been engaged in prosecuting the Knights of Labor, and 
and this telegraphic arrangement ” 

(Objected to.) 

QQ. Is he the same Thomas Furlong that we have heard about prose- 
euting some innocent Knights of Labor’ 

(Objected to; objection sustained.) 


Redirect examination by Mr. McDoNaLp: 


QQ. On the cross-examination a question was asked you about something 
that Maxwell did not want to prove in regard to something concerning 
what these two witnesses were to testifv to. I did not quite understand 

vour auswer. | willask vou to explain what it was ; what portion 
685 of the matter that they were to swear to that he did not care to prove 
by reason of some defense that he intended to make? 

He first proposed that they should swear that they saw Preller alive 
in Junein Boston, and then he said, “ Just wait until I see my attorneys, 
and they will tind out about that ;” and he told me in a few days, he says, 
“No; our defense will be accidental killing, and we don’t want ‘em to 
sav nothing about that, but we want ‘em to swear that I had seven hun- 
dred dollars leaving Boston—something about that amount.” 

«2, Then the seven-hundred doliar feature was to stand” 

. That was to stand ; they was to testify to. 

2 Another question was asked you In re gard to the time this card was 
given to vou by Maxwell , containing the name of Mr. Martin, whether you 
did not ask for the name of some good attorney to defend vou. I will 
get vou to state what was said to vou regarding the attorneys ? 

(Objected as having come out in chief and been cross-examined on 
t; objection overruled.) 

There was nothing said to me in regard to it, only—— 

q). A little louder. 

A. When Mr. Maxwell gave me that ecard he wrote the name on it 
and gave it to me for to address, and the letter was to be addressed to him 
in the jail, and the other letter was to be addressed to his counsel, so that 
they would bring it rightin to him and give it to him; that was what he 
told me. 

(2. Now, what were vour instructions about conversing ? 

A. I told him, “ 1 don’t want anything to do with vour attorneys.” I 
eays, “ [ have instructions from Thomas F urlong and also Circuit Attor- 
nev Clover,and McDonald not to have anything at all to do with your at- 

tornevs ;” and I says, “I don’t want to have anything at all to do 
64 with them.” He says, “ That is all right; they will bring it direct 
tome and T will write the answer, and they will bring it out. 
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Q. Do vou mean to say that vou told him that vou had those instrue- 
tions from Mr. Furlong, and Mr. Clover, and Mr. MeDonald? 

A. No: T did not tell him that Thad instructions from them.  T did 
not mention their names at all, 

Q). What did vou tell him? 

A. IT told him TP ohad instructions not to have anything to do with 
them. 

(2. Who did vou receive those instructions from? 

A. T received them trom Thomas Furlong, my chief, and also vourself, 
and Mr. Clover, 

Q. Now, have you a copy of the other letter which vou wrote to Mr. 
Maxwell, and which you enclosed in an envelope to Mr. Martin? 

A. [think that is the exact copy of the letter, 

Q). (By Mr. Faunrnieroy.) That letter, you sav, was sealed up in 
another envelope? 

A. That is an exact copy of a letter T sealed up and sent to Maxwell. 

QQ. ‘That letter was ina sealed envelope and then enelosed in the letter 
to us? 


A. Yes. 


Q. What To want to get at is, was there anvthing sent to the firm of 


Martin & Fauntleroy with that letter? 

A. There was not, only to them, his attorneys; that’s all. Maxwell 
Was to write the answer to that letter and let me know whether his attor- 
nevs should meet my people or not, to testify that he had so much money 
in Boston, at the Laclede Potel. 

Q. What TP want to know ts whether vou enclosed this letter in an en- 
velope addressed to Maxwell in the jail’ 

A. Yes; LT addressed it to Walter HL. Lennox-Maxwell in jail. 

(). Is that it’ 

A. Yes, Ir. 
OS.) (). And that was pruat In another envelope and addressed to the 
firm? 

A. No, sir. Et was addressed to Hon. John [. Martin. 

(2. Was there any other writing in that” 

A. There was no other writing, only that letter and the two envelopes, 

Q). There was no other writing” 

A. No, sir. 


716 The detendant being duly sworn as a witness for the detense, 

testified as follows : 
Examined by P. W. FAuNntTLeroy : 

Q). State vour full name, 

A. Hugh Mottram Brooks. 

Q). How old a man are vou” 

A. Twenty-five. 

Q. Where were you born? 

A. In Hyde, Cheshire, England. 

Q. Is Hvde vour home ? 

A. Yes, sir. 


Q). Are vour parents living at the present time? 


~- 
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A. Thev are, sir. 
Q. When did vou first engage in business, Mr. Brooks? 
A. Do you mean to praetice or study ? 
QQ. [| mean in any business ; after vou left off being a school bov, when 
did you first engage in business of any kind * 
, A, In 1883}, 
Q. What business did vou go at then ? 
A. | misunderstood vou. Five vears previous to that T entered: the 
law office of Mr. Brown. 
= Q). Where was that ” 
A. Stockport, about four and a half miles from Hyde. 
QQ. Five vears prior to 1883 vou went in his office ? 
A. Yes, sir. 
Q). How long did vou remain in his office? 
A. T remained there rather over four vears. 
Ql). What were vou doing there? 
A. Studving law; after [ left: Brown's office T went to his London 
agent, Messrs. Brown & Howe, and completed the five vears there. 
Q). You are a lawver by profession, then? 
A. Tam. 
Q). Have vou ever studied medicine or surgery? 
A. I have. 
QQ). To what extent’ 
A. Well, at the collegiate school in Manchester I was on the 
a 717) science side and the curricul’m included physiology, anatomy, chem- 


‘ istrv, and kindred seiences, 

Q). At the collegiate school of Manchester? 

A. Yes, sir. 

QQ. Did vou study medicine otherwise than vou have mentioned there ? 
Have vou ever studied outside of these studies, or in addition to those 
tudies ? 

A. | have. 

(). Hlow lony did vou study it” 

A. More or less ever since [ lett: school; Twas very much interested 
in science and medical studies generally, and [ tried to keep up my knowl- 
edge of them as far as T could. 

Q. You are not a licensed physician, are vou? 

A. Tam not. 

Q. Never received any diploma or license as a physician ? 

A. No, sir; not as a physician. 

QQ. You have as a lawyer? 

- A. Yes, sir; T have as a lawver. 
Q). How long did vou practice law, Mr. Brooks ? 
A. Not quite two vears ; as near as T can remember, about a year and 


nine months. 

QQ. [ will get vou to state to this jurv where and when vou first met 
Mr. Preller—C. Arthur Preller. 

A. On board the—well. I first met him at the Northwestern Hotel, 
Liverpool, but I first became acquainted with him on board the steam- 
ship Cephalonia. 

Q). You first met him at the Northwestern Hotel, Liverpool ? 
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A. Yes, sir; that was the evening previous to the day on which the 
steamship sailed. 

Q. That was the day prior to sailing? 

718 A. Yes, sir; the day prior to sailing. 

Q. You say that you met him then, but that vou did not become 
acquainted with him? Did vou have any introduction or know who he 
was at that time? 

A. No, sir; IT was in the hall of the hotel and was looking at the sail- 
ing lists of the different vessels, and he was standing by and I made the 
remark, “ The Cunard steamer sailed rather late in the afternoon,” and 
then he asked me if T was going on the Cephalonia, and [said ves, and 
he then told me that he was going. 

Q. And you both embarked on that vessel the next day? 

A. Yes, sir. 

QQ. Destined for what place ? 

A. Boston, Mass. 

QQ. 1 will get vou to state whether vou met on board of that same ves- 
sel a gentleman by the name of Warren, who testified here on the witnes- 
stand, 

A. I did; Mr. Warren, Mr. Preller, Mr. Norris, Mr. Skinner, Mme. 
Schultz, and myself were the only cabin passengers on board the vessel. 

QQ. Did these gentlemen whom vou have mentioned see much of each 
other on the vovage across the ocean ? 

A. Certainly ; we were in the smoking-room the greater part of the 
time ; there were only five gentlemen passengers altogether. 

Q. | will get vou to state whether or not you formed any further ac- 
quaintanee or had any further association or intercourse with Mr. Preller 

on the voyage across the ocean. 
v9 A. [ don’t exactly understand what you mean. 

(2. You have stated now that vou spoke to Mr. Preller at thi- 
hotel. 

A, Yes, sir, 

QQ. And that he told you that he was going on board the same steamer, 
and that he did embark on that steamer. Now, I want vou to tell this jury 
whether vou formed any further acquaintance with him ; and, if so, to what 
extent ; describe the intercourse, if any, that vou had with him on the 
vovage across, 

A. Both he and I were Englishmen coming to a strange country, and 
the acquaintanceship ripened, | might almost say, into a very warm friend- 
ship between both of us. 

Q. I will get you to state whether or not you were together any ; and, 
if so, how much, on the way across, 

A. We were together a great deal. 

Q. Is it true, as stated by Mr. Warren, that you and Mr. Preller were 
more together on the voyage than any one else appeared to be ? 

A. That is true. 

Q. As far as you know? 

A. As far as I know. | 

Q. Did vou have much, if any, conversation with Mr. Preller on the 
Wav across ? 


A. Yes, sir. 
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Q. Did you talk with him about vour plans and purposes in life ? 

A. I did. 

Q. Did you tell him what your plans and purposes were? 

A. I did. 

Q. Did he talk about his to you? 
720 A. He did. 

Q. Had you with vou at that time these medical books that have 
heen given in evidence here to the jurv ” 

A. I had those and others with me. 

QQ. More, vou say” 

A. More. 

QQ. About how many’? I believe two or three were exhibited here. 

A. Two were e ine here, if I remember correctly, and I had alto- 
gether six or seven. 

Q. How long had vou had them? 

A. For some years. 

Q. Can you fix that any more definitely —the “ some vears;” can you 
fix itin figures in any way—any approximation ? 

hour or five vears, I should say, some of them. 

Q. During those four or five vears in which you had these books had 
vou read or studied them anv? 

A. I had. 

Q. Do T understand vou to sav that vou are or are not a skilled phy- 
sician and surgeon ? 

A. I should say that I am not. 

(2. Do vou remember on the vovage across of showing Mr. Warren this 

case of surgical instruments that he spoke of that was exhibited ? 

A. No, sir: I don’t recollect it, but the probabilities are that [I did. 

(2. You had it with vou, did you” 

A. T had it with me, yes, sir; and I have not the slightest doubt but 
what Mr. Warren is quite correct when he savs that I did show it to him 
and explained the uses of the instruments. 

(2. Did vou or did vou not tell Mr. Warren, as he says, that 
721) vou were an attorney at law, and that vou had studied medicine 
and surgery ° 
I told Mr. Warre n, as he stated, that I was an attorney at law and 
nes T had studied medicine and che ‘mistry 

(). Was this intimaey and friendship he Awee n vou and Mr. Preller con- 
— during the whole vovage ? 

It was; in faet, at the end of the vovage Mr. Warren gave me his 
“a and recommended me to go to the American House; I was talking 
to Preller about it, and he said that he didn’t care for the hotels on Ameri- 
ean plan and suggested that we should go to Young’s Hotel, and eventua- 


_ally we decided to go to Young's Hotel. 


Q). When did you land in Boston ? | 
I believe it was the 3d of February ; | won't swear positively as to 
the date. 
Q). I understand vou to sav that vou and Mr. Preller then went to 


Young’s Hotel” 
A. We went together to Young's Hotel : I believe it was on Tuesday 


we arrived in port. 
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(). How long did Mr. Preller remain there ? 

A. Three or four days. 

QQ). What place did he go to then, if vou remember? 

A. Yes, sir: he went to Canada. 

QQ. Did vou carry on any correspondence with him after he left vou? 

A. Tdid. He gave mea ecard with an address upon it to which he 
wished me te write to himeas soon as TP got settled down. TP don't know 
what the address was, but Po believe the name was Slessinger, or some- 

thing of that kind, New York. 
722 QQ. Did vou write to him these letters that were read in evidence, 
purporting to be written by vou to hin’ 

A. LT believe T did. 

QQ. Did vou and Mr. Warren form any liking or friendship for each 
other? 

A. We did; [liked Mr. Warren very much: he appeared to me to be 
avery nice, fatherly ventleman ; TP had a great cabot of respect und 
liking for Mr. Warren. | 

(). Well, did he seem to reciprocate tliat feeling ry 

A. He did. 

Q). Did vou make any inquiries of Mr. Warren as to different kin 
of business or employment in this country ? 

A. PE did. 

Q). What did vou ask him sbout? 

A. Lasked him about practicing law, and [also asked him, TP belicve, 
about the duties of hotel clerks and the duties ofa salesman, and the duties 
of clerks in different stores. Mr. Warren told me that he was a busines- 
man and that he would give me any information in his power. 

QQ). What did he tell vou about practicing law ? 

A. Well, he told me that my English admission would be of no use in 
this country, and, if T remember rightly, he explained to me the course 
that IT would have to go through here, PT ean’t remember what he said 
about that, but TE know that he mentioned the names of some prominent 
attorneys In Boston ; whe they were [ean not tell vou. 


Q). Do vou remember of his saving to vou about there being plenty of 


room at the tarpr” 
A. Why, ves. 
7253 QQ. Do vou remember that” 
A. TP remember that, and he alsoadded, if T remember correctly, 
that the bottom was verv much overcrowded. 

Q). What did he tell vou about the prospects of a salesman; about 
getting a position as a salesman? 

A. He seemed to think there would be some difficulty in that; as a 
matter of fact, he told me that the East was overcrowded, was altogether 
overcrowded, with people wanting situations of all kinds. 

QQ). Do you remember of his telling vou about—speak out loud ; the 
jury can't hear all vou say. Did he say, or do vou remember of his sav- 
ing, anything about the salarv the salesmen get in this country ? 

A. T don't remember. 
(Q). You don’t remember that? 
A. T don’t remember it. 

QQ). But vou do remember of his suggesting to you that there would be 

come difficulty in vour getting a position as a salesman ? 
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A. I do. 
QQ). What, if anything, did he say about getting a pesition as a hotel 
clerk? 

He made about the same remark as regards that; that there were 
too many of them going about. 

Q. Do vou remember of his saving anvthing about the methods of con- 
ducting a hotel, as to its being different in England and this country ? 
A. Oh, ves ; he told me there was no similarity between two places, 
Q. Do you remember any conversation with him in regard to Mr. Prel- 
ler having some letters of introduction to the officers of a steam- 
724) ship line, and securing vou a position on board some vessel as a 
physician or surgeon ” 
A. IT do. 
(). What wasthat? Tell us that. 

I told Mr. Warren—I wrote a letter to Mr. Warren; the letter has 
been in court here, and in reply to that letter he wrote to me making an 
Appointment to mect him at the American House, Hanover street, Boston. 
I met him there and we began talking over my prospect. T told Mr. 
Warren that TE thought it was perfectly useless for me to stav in Boston 
any longer ; that evervthing appeared to be overerowded, and that business 
was verv bad in the East, and T told him that Mr. Preller had letters of 
introduction to some of the officers of the Pacitice Mail Steamship Com- 
pany, and that we both thought of going out West, and that Mr. Preller 
had promised me to use what influence he had to get me an appointment 
as surgeon on board of one of the Pacitic Steamship Company's vessels. 

(). “Mr. Preller had letters to whom ” 

A. To some of the officers of the Pacitie Mail Steamship Navigation 
(‘o., sailing from San Francisco west. 

Q). Asa matter of fact, had Mr. Preller ever said anything to vou about 
that? 

A. About the letters? 

Q. About getting vou a position, or did vou have any talk with him 
about that? 

A. We had. 

Q). Well, did he or did he not promise to endeavor to obtain such a 
~ for vou? 

He did. 

= Did vou think that vou had the requisite education and knowledge 
to fill such a place as that? 

A. I did; very little work is required to be done, and [ know, 

725 asa maiter of fact, that the surgeon on board the City of Sydney, the 

vovage before I sailed, died, and the captain took on a drug clerk at 


_ Honolulu, who was appointed surgeon of the vessel. 


Q. Did you contemplate staying in Boston at any time ? 

A. Yes; had I been able to have found anvthing to do to suit me, un- 
doubtedly IT should have settled down in Boston. 

Q. Did vou visit, or have any idea of settling down in this town of Al- 
ston, that is mentioned in some of these letters ? 
A. Yes, I did. 

(). To do what? 
A. To practice medicine. 
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(). Where is this town of Alston ” 
It isa suburb of Boston, probably three or four miles out of the 


city. 
(). How far did vou sav it was from Boston’ 
Three or four miles. 
Q. Did vou visit that place ? 
I did. 
QQ. For what purpose. 
A. Well, | knew a Mr. Powers who was living out there, and IT went 
to visit him, and it was on his suggestion that IT thought of going out to 
Alston to settle there. 


Q. Did you write a letter in whieh vou said that you had some idea of 


“hanging vour shingle” out there—whether vou used some such expres- 
éion as that’ 
A. T believe fT did. 


Q. Do vou remember of ever 00 this letter in which vou speak of 


having treated some voung girl there 

A. T do. 

(2. Was that a fact ; did vou treat her? 

\. That was a faet. 

(). Where was that? 

A. That was in Boston; I treated her in conjunction with a 
726 physician I got acquainted with in Boston—a young man. 

QQ. TL understood you to sav that you had no license to practice 
medicine in’ Boston. 

A. None is required. 

Q. None is required in the State of Massachusetts? 

A. None is required in the State of Massachusetts ; [ made inquiries a- 
to that facet, and, as a matter of fact, during the time I was living in 

Boston a bill was introduced in the legislature making it necessary to take 
out a license, and the bill was defeated. 

Q. There was a bill introduced to require a license and that was de- 
feated ? 

A. That was deteated., 

Q. In undertaking or contemplating the practice of medicine, did vou 
intend to rest on the knowledge that vou had then or did vou intend to 
pursue and continue your study ? 

A. Most decidedly to pursue and continue. 

QQ). You didn't feel, then, that vou had exhausted the field of medical 
science ? 

A. Most decidedly not ; the oldest and most experienced physician may 
still find, and very frequently does find, something to learn that he did 
not know previously. 

Q. Do vou remember of telling Mr. Warren that vou wanted to go 
ultimately to New Zealand ? 

A. I do. 

Q. But that vou wanted to “hoe your own row” and that therefore you 
would try and make a start in Boston ? 

A. Yes, | do; I don’t think I used the expression “hoe my own row.’ 

@. That was his expression ? 
2% That was his expression, but it very well describes what | 
lid. say, or what I intended to say to him—what I did say to him. 
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Q. You think that from what vou did say he derived that idea and for- 
mulated it into that expression ? 

A. Yes; I think that was a very goed description of what I did say 
to him. 

Q. Where and when had you first heard of Auckland; what turned or 
attracted vour attention in that direction ” 

A. Oh, reading different articles about New Zealand, in which the 
climate was very much praised up and the beauties of the country expati- 
ated on at a great length. 

Q. I will get you to state whether or not you had any conversation or 
correspondence with Mr. Preller in reference to going to New Zealand. 

A. I had. 

QQ. As expressed in these letters? 

A. Both in correspondence and letters—I mean both correspondence 
and conversation. 

Q. Was there any agreement or understanding between vou and him 
us to vou making the trip jointly—in company ? 

A. There was. In reply to the letter I wrote to him, in which I stated 
that I intended to settle in Alston, he wrote me a letter in which he 
strongly advised me to do nothing ot the kind. I don’t know where the 
letter is. 

(). Is that the letter where you spoke of hanging out the shingle? 

A. That is the letter I wrote to him in reply to that letter. 

Q). And you say it was finally agreed between you that vou should 
make vour journey together? 

A. It was. It was finally agreed that we should cither meet in 
728) = St. Louisor New York. Mr. Preller was to let me know which 
place, and I was to meet him at one or the other place. 

QQ. Do you remember of writing or saying anything to Mr. Preller in 
regard to the necessary means te make that trip; as to how vou should 
obtain it? 

A, | do. 

(). What was that’ 

A. I wrote and told him that I had a lantern and some slides, and 
some other things that I could dispose of and raise the necessary funds. 
[ also spoke to Mr. Warren about selling the lanterns, and he advised me 
to bring them further west; told me | could get much more for them 
further west than I could in the East. 

Q. Do you remember of writing or stating to Preller the condition of 
vour finances at that time ” 

A. Ido. 

Q). What did you tell him about it’ 

A. I can’t remember exactly ; but the letter is there [indicating ]. 

(). One of these letters ? 

A. One of those letters. 

(). That is the letter in which you told him—— 

A. (Interrupting.) That is the letter in which I told him that I had 
about $100 in cash. 

Q. All told? 
A. All told. 
Q. I will get vou to state, Mr. Brooks, whether or not, prior to coming 
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to St. Louis, vou ever treated Mr, Preller or gave him any prescription of 


any kind? 
‘A. I did; [T gave him both prescriptions and medicine, When he left 
Boston for Can: ada he returned to Boston two or three times, and called 
pon me every time, 
729% (). Was it then that vou prescribed for him? 
A. Yes: when he ealled to see me, and T also sent him several 
prescriptions at different times, 

(). By letter? 

A. By letter : sometimes with a communication ; sometimes without, 

Q. Did he ever express to you, or let vou know, the effect of these pre- 
<eriptions ? 

A. Tle did. 

(). llow ” 

A. By Jetter and verbally. 

Q). What did he say to vou. 

A. He told me both ve sally and by letter that they had done him a 
great amount of good and that he felt quite a different: man, or some ex- 
pression of that kind. 

QQ. Did vou or did vou not, prior to that time, talk with Mr. Preller 


and disclose to him what amount of knowledge vou had in the study of 


, 


medicine * 

A. DT adid. 

Q). Did he or did he not understand from vou that vou had never 
practiced medicine regularly ? 

A. He did. 

(2. Did vou or did vou not use any deception on him in that respect ? 

A. T did not. 

Q). You then came to St. Louis, did vou? 

A. 1 received either a letter or a telegram from Mr. Preller telling me 
to meet him in St. Louis, and in consequence of that letter I came to the 
Southern Hotel in St. Louis. 

Q2. You arrived in St. Louis about what time? 

A. Hither the end of Mareh or the beginning of April last vear; if J 
remember correetly, it was either the 31st of March or the 1st of April. 

Q. That you went to the Southern Hotel ? 

A. Yes, sir; that I] went tothe Southern Hotel ; it was Tuesday 
730 the day T arrived, and Mr. Preller told me to meet him there on 
that cay. 

Q). When vou arrived there did you receive any telegram from him? 

A. T did not. [T went to register my name, and the clerk of the 
hotel told ine that he had received a letter. from Mr. Preller and that he 
had answered it and stated that I had not arrived, and so I said to the 
clerk, “Well, T guess you had better alter that and tell him that I have.” 

Q. He rece ived a letter from Preller making inquiry ? 

A. Yes, sir; a telegram. 

QQ). Was it a letter or telegram ” 

A. A telegram. 

Q). He had received a telegram, then, from Preller 

A. Yes, sir. 

Q. Making inquiries as to what ? 
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A. As to whether I had arrived or not ? 

Q. And he told vou that he had first answered it, how ? 

A. He told me that he had answered that I had not arrived. 

Q. What did you tell him then ? 

A. I asked him if an answer had been sent off, and he said that he had 
just handed it in, and I told him that I thought he had better recall it 
and wire that I had arrived, which he said he would do. 

Q. Did you ever see that telegram that he sent? 

A. I did not. 

Q. Was that the telegram in which he asked you to wait for him; that 
he couldn’t be there until Friday ? 

A. That was not. 

(). That was another one? 

A. That was another one. 

(). When did that come ? 

A. I don’t know anything at all about that telegram. 

Q. You didn’t see that ? 
731 A. I never saw it; it was never delivered to me. 

Q. To go back a moment. Did you make any efforts in Boston 
to sell this magic lantern that you had ? 

A. No; I did not. 

Q. Did you issue a circular there ? 

A. I did not issue a circular; the paper shows upon the face of it that 
it was never used, 

Q. Did you prepare it ? 

A. I prepared it, and in consequence of what Mr. Warren said to me I 
never used it. 

Q. Do you remember what the general purport of that circular was ? 

A. No; I can not say that I do remember; I can’ read it; I have no 
doubt that is the one. I believe it contained a list of the slides and pict- 
ures and a description of the lantern. 

Q. To whom was it addressed ? 

A. To no one in particular. 

Q. But you say you did not put the circular in circulation ? 

A. I did not ; the tissue paper shows that upon the face of it ; had it 
been used the ink would have been left amongst the lettering and you 
could have seen it had been used. 

Q. Did you have the lantern and the slides there in Boston ? 

A. I had. 

Q. Mr. Brooks, I will ask you to state, if you can, and as near as you 
can, how much money you had when landed here in St. Louis ? 

A. I should say between $50 and $60. 

Q. All told ? 


A. All told. 
Q. I will get you to state whether you remember, prior to Mr. Preller’s 


arrival in St. Louis, of visiting a a any place and trying 
732 to pawn some articles of jewelry—a watch and chain and other 
articles ? 
A. I do. 
A. I do. 
Q. You remember that? 
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A. I remember that. 

Q. How much did you try to get on them, if you remember? 

A. I don’t remember the amount. I have no doubt the gentleman is 
correct when he states it was 825, 

Q. Do you remember the articles that you tried to pawn there—what 
they were? 

A. I believe there was a gold pencil case with my crest on it, a silver 
pencil case, and a watch and. euard, The guard was platinum and gold, 
and there was some other things as well, but I don't exactly remember 
all. Oh, ves, there was a spirit flask, with a silver cup. 

(). Do vou remember that vou first offered to pawn the watch and chain, 
and then, when the pawnbroker wouldn’t let vou have the money on them, 
that vou then offered these other things in addition ? 

A. No, sir; I believe I offered them to him all at once. 

Q). Your recollection is that vou offered to him all at once ? 

That is my recollection, but [ won't be positive about it. 

Q. Do you know the name of the proprietor of the pawn-shop ? 

A. I do not. 

Q. How near the Southern Hotel was it, if you remember ; about how 
near? 

A. I believe it is on the South side, opposite the Southern Hotel, some 
distance down, between the Southern Hotel and the Planters’ House, on 
the opposite side of the street. 

Q. Down in that neighborhood ? 

A. Yes, sir; in that neighborhood. It was on Fourth street, I be- 

lieve. I have heard it called Fourth street here. 
733 Q. You think, then, that in going from the Southern Hotel along 
Fourth street to the Planters’ House that you would run across 
— pawn-shop ? 
It was on the opposite side from the Southern Hotel. I don’t re- 
Bio he the name of the street, but I have heard it called Fourth street 
in court. That is the only knowledge I have of the street. 

Q. Do you remember, prior to Mr. Preller’s arrival, of visiting Mr. 
Fernow’s drug store, in the ne ighborhood of the Southern Hotel ? 

A. Yes; I visited Mr. Fernow’s drug store several times. 

Q, Do you remember what you bought there when you visited it on 
those occasions ? 

A. I bought several things, 

Q. Well, what were they, if you remember? 

A. Among them, I be liew e, was an ounce of chloroform and some po- 
tassium bromide. 

Q. How long was it prior to Preller’s arrival that you purchased this 
ounce of chloroform, if you remember ? 

A. Ican not tell you; probably two or three days before. I won't 
swear to the time, though. 

Q. What did you buy that chloroform for? 

A. I bought it for my own use. 

Q. Well, did you use it? 

A. I did. 

Q. How? 

A. I inhaled it and mixed part of it with some carbolie acid. 
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Q. For what? 

A. To put in some hollow teeth I had. I have used the same drug 
frequently down in the jail. 

Q. When you say that vou inhaled it, do you mean that you in- 
734 haled it for the benefit of those teeth, or from a liking of the drug 
itself, 

A. I inhaled it principally to ease the pain of the toothache, and be- 
cause I like the drug considerably ; it is very pleasant. 

Q. Do you remember any of these litthke knick-knacks that Mr. Fer- 
now spoke of your purchasing from time to time on the oceasion of your 
Visits that you made there ? 

A. Yes; I believe there were one or two bottles with ink and some 
court-plaster. If I happened to see anything that I took a faney to, I 
bought it. 

Q. Was this mixture of carbolie acid and chloroform that vou speak 
of a good remedy for the toothache ? 

A. “Vv ery oud, indeed, 

Q. Can you tell about how many times you were in that: drug store 
prior to Preller’s arrival ? ’ 

A. I could not. 

Q. Do you remember of having any eonversation with the. proprietor, 
Mr. Fernow, in regard to St. Louis and the chances here for a doctor. 

A. Yes; I believe we were discussing generally as to the chances of 
success of settling down here. 

QY. Do vou remember of his telling you that he would advise you, if 
you settled here, to go out near the suburbs and not stay down town? 

A. [ don’t remember that; my impression is that he did say something 
about its being better to go out in the suburbs, 

Q. Had you told him up to that time that you were a doctor ? 

A. Well, I don’t think I told him in so many words that I was a 
doctor. 

Q. Did you convey that impression to him in any way ? 
735 A. Certainly. 
Q. He called you doctor, did he ? 

A. He called me “doctor” every time I went in there; we discussed 
the different preparations of drugs and the difference between American 
and the London pharmacoepia. 

Q. When you would have these conversations with Mr. Fernow was it 
only at the time of your making these various purchases or at other times ? 

A. Oh, no; if I happened to be passing by, and I saw Mr. Fernow 
was diseng: wed, I would very probably drop in to have a few minutes’ 
chat with him ; the probabilities are that I bought some small thing every 
time I went in. 

Q. It appears here in some of these letters that were read that you had 
made some inquiry, or that something had been said to you in the East, 
about the questions that were used on examinations for a Harvard degree 
of M.D. Do you remember anything about that? 

A. In some of which letters ? 

Q. In one of your letters you said that you had seen a list of the ques- 
tions that were used for the examination of the Harvard degree of M. D., 
and that vou compared it with some others. Do you recollect anything 
about that ? 
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A. I have an indistinct recollection of something of that kind. 

Q). I have here in a letter that was read in evidence, written from 1508 
Washington street, Boston, Mass., Sunday, I believe, it looks like, ad- 
dressed to “ My dear Preller,” I find this postscript: “ I met a gentleman 
the other day—a Dr. Richardson, a graduate of Harvard, and he loaned 

me a copy of the questions for the Harvard degree of M.D. They 
736 are very simple, and IT don’t think the Harvard M, D, is near so 
good as the English and French.” 

A. That is correct. 

Q. Do vou remember of writing that? 

A. IT remember of writing that. 

q). Is that the fhet—the matter stated there? 

A. Yes, sir; that was a fact; and if I remember correctly, the book is 
among my effeets—the book with the questions in it. 

Q. Was it printed? 

A. Yes, sir; printed. 

Mr. Faunrieroy. Will you gentlemen let me have that book, please? 

Mr. CLover. [| have never seen it. 

Witness. [ brought the book on with me to St. Louis; I know that. 

Mr. Clover. There are some civil service medical examination papers 
in there, if vou want them. 

Mr. Fauntrirroy. This is a medical book. 

Witness. [ brought the book with me to St. Louis, because I was read- 
ing it on the way. : 

Q. (By Mr. Fauntieroy.) Mr. Brooks, do you remember of stating 
to Mr. Fernow that you had a friend who was coming here to join you 
from Canada? 

A. I do. T am not sure whether [T said as to where he would come 
from. | distinctly recollect of telling him that [ had a friend coming 
here to join me, 

Q. Did you tell him the name ? 

A. [can not state whether [ did or not; the probabilities are that I 
alid, I think. 

Q). You are not certain of that? 
A. | am not certain about that. 
Q. Did vou ordid you not, after the arrival of Mr. Preller here, 
37 tell Fernow that the friend of whom you had spoken to him had 
arrived ? 
A, I did. 
Q. Did you tell him where he was stopping ? 
A. At the Southern Hotel. 
QQ. You told him that? 
A. [ told him that; I had told him where I was stopping previously. 
q. Now, do you remember what day Mr. Preller arrived here ? 
A. I believe it was Friday; I don’t remember the date. 
Q. Following the Tuesday on which you arrived ? 
A. It was the Friday previous to Easter Sunday—following the Tues- 
day I arrived; yes, sir. 

Q. Where did you first meet Mr. Preller after he arrived ? 

A. In the hotel corridor. 

(. By the way, when you arrived and registered at the Southern Hotel, 
do you remember being very nervous and anxious to get to your room ? 
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A. I was no more nervous than Tam now. I was certainly very anx- 
lous to get tomy room. I had been on the cars since the Sunday evening 
previously, and I felt very dirty and travel-stained, and I thought a good 
wash would be very acceptable. 

Q. You had just made the journey then from Boston here? 

A. No, sir; from Montreal. I arrived in Montreal Sunday morning 
and stayed there Sunday, and I went and looked around the place; and 
on Sunday evening, at 9 o’clock, I took the cars again, and arrived here 
some time in the forenoon of Tuesday. 

Q. Do TL understand you to say that you displayed no more nervousness 
or haste in getting to your room than is ordinary under such cireum- 

stances ? 
738 A. I displaved no haste; I displayed neither haste nor nervous- 
ness—no more than you would expect from a man who had been 
on the ears two days. and who was anxious to get to his room so he might 
clean himself up. 

Q. And after vou had sueceeded in getting under the cover of your 
room did you remain there and seclude yourself from the publie? 

A. Why, certainly not; as soon as Thad washed myself IT went down 
into the hall and amused myself by passing about and looking around and 
smoking cigarettes, 

Q. Did you go back in the neighborhood of this clerk who appeared 
to see murder in your eve at that time? 

\. Certainly T did. 
¥. You displayed vourself to him freely ? 
A. Very freely. 

Q). As well as to evervone else who was about the hotel? 

A. As well as to evervone else who was about the hotel, 

Q. And vou sav vou first met Mr. Preller upon his arrival in the eorri- 
dor of the hotel? 

A. It was some time after his arrival; [believe he had been up to his 
room and had a wash. 

(). That was the first meeting with him ? 

A. That was the first meeting. 

QQ. And that was on Friday ? 

A. That was on Friday. By the “corridor,” [ don’t mean where the 
billiard tables are; it was one of the upstairs corridors, | believe, going 
to the breakfast room. 

Q. And vou don’t know how long he had been here then? 

A. How do vou mean; what length of time? 

Q. Yes, sir; how long had he been in the hotel? 
739 A. Certainly been long enough to wash himself; as to the length 
of time, I don’t know. 

Q. When you saw him, anvhow, he had nervously hastened to his room 
and washed himself too? 

A. I ean not say whether he had gone nervously or not to his room, 
but as a matter of fact, he had gone. IT presume he had gone nervously. 

(). He had removed the stains of travel from himself, anyhow, 

A. Yes, he had. 

Q). Was the weather warm at that time or cold? 

A. It was very hot indeed. 
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Q. Did he seem glad to see you? 

A. Very glad, indeed, and I was very glad to sce him ; we were very 
glad to see cach other. 

QQ. On that day do you remember of going in company with Mr. Prel- 
ler to Aloe’s store, the optician and instrament maker ? 

A. We did. 

Q. For what purpose did you go there? 

A. To see about selling the lanterns and everything belonging to them ? 

Q). Had you or had vou not informed Mr, Preller of your object and 
Purpose in voing to Aloe’s store ? 

A. T had, and he offered to accompany me. 

Q. And he did accompany you? 

A. And he did. 

Q). Now state to the jury and the court, as near as you can, what oe- 
curred when you got to the store; what conversation, i” any, occurred, 

A. We went in Mr, Aloe’s store together; IT asked to see the 
7400 proprietor, and some gentleman came and I told him that Iwas anx- 
ious to sell the lantern and the slides; Ttold him that [ had brought 
them from England with me, expecting to use them over here; that we 
were going out West, and that PT should have no further use for them, and 
I handed him a list of the slides and lantern and everything else belong- 
ing to them. The gentleman said that he would send one of his clerks 
around to the hotel to inspect them.  TTeasked me whether the slides were 
hand-painted or whether they were decalcomania, or some such preparation, 
and [told him they were photographs, hand-painted. 1 showed him two or 
three slides and he appeared to be very well pleased with them, but said 
that he could) not purehase without seeing the whole outfit, and that he 
would send one of his clerks around to the hotel to inspect them and would 
then let me know what he would give me for them. 

(). Now, do [understand that those slides were at the hotel at that time? 

A. The slides were at the hotel at that time. 

Q). Did vou offer to sell the slides alone, or the slides together with the 
lantern ? 

A. I offered to sell the slides, lantern, and screen and all complete; I 
did not offer to sell the slides alone. 

QQ. Had the lantern come at that time? 

A. The lantern had not come. 

Q. Where were they, if vou kuow ? 

A. T don’t know. 

Q. Have vou ascertained since where that lantern was and the reason 
of its detention? | 

A. Dean not say from my own knowledge; T have heard that they 
74100 were detained at Port Huron, and that the reason of the detention 
was that the custom-house officers wanted to inspect them, or some- 

thing. 

Q). Are vou able to state to this jury about what those slides were worth 
without the lantern” 

A. Well, Tecan not tell vou positively ; but T would say the slides alone 
were worth from 8150 to 8200, or more, probably more; if I had a list of 
the slides T could tell vou pretty near the exact cost of them, 

Q. Twill ask vou to state whether or not at that time vou were ex- 
pecting this lantern to arrive at any time, 
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A. I was expecting the lantern to arrive at every moment, and the hotel 
people told me it might be in—the transfer people, I mean, told me that it 
might be in any moment. 

Q. Did you make any inquiry from any one about the lantern and its 
non-arrival ? 

A. I made inquiries from the hotel porters, and they told me I had 
better take the check to the St. Louis Transfer baggage something com- 
pany—TI don’t know what it is. 

Q. You had a cheek for it, then? 

A. I had a check from the transfer company, and on Friday Mr. 
Preller and I went to the transfer company ; that place near the Planter’s 
House. I believe their office is. 

Q. You made inquiries from the hotel porter, and he told you you had 
better do what? 

A. To go and see the transfer people. 

Q. And then you and vour triend Mr. Preller went there ? 

A. Went to the transfer company’s office, and they sent us down to the 
Union Depot. 

Q. Well, what occurred when you got down to the Union Depot? 
742 When we got to the Union Depot we went to the transfer 
company’s office, and their agent or their clerk, I don’t know what 
vou call him—their clerk, I presume, went with us into the baggage room, 
and either Mr. Preller or I, IL don’t remember which, told the baggageman 
what we wanted, and explained the appearance of the boxes to him, and 
the baggageman suggested that we look through the baggage room to see 
if they were there, and both Mr. Preller and I looked through, but we 
couldn’t find it; Mr. Preller knew the appearance of the boxes as well as 
I did. After that we went to some baggage agent—the railroad company’s 
agent—and made inquiry from him, and he suggested, if I remember 
rightly, that the probabilities were that they were detained at Port Huron 
or some place for duty, and that he would have inquiries made about 
them. 

Q. Well, did you or did you not get any definite information as to 
where it was ? 

A. I did not. 

Q. Do vou remember of seeing there, when you and Mr. Preller were 
in company, these gentlemen on the witness stand here who testified that 
they saw vou and some other gentleman with a black mustache there? 

A. I don’t remember them. 

Q. You don’t remember whom you saw ? 

A. I don’t remember whom I saw. These gentlemen said that they 
were the gentlemen ] saw,and Tam quite prepared to accept that ; I am 
not going to dispute that at all; I didn’t take any notice of them. 

At this point recess was taken to 2 p.m. 


AFTERNOON SESSION, 


743 Q. I believe that before recess you left off at the point when 
vou stated that upon yourself and Mr. Preller inquiring for these 
lanterns, and looking through the baggage room at the Union Depot, that 
you could find no trace of them ? 
A. That is so. 
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Q. You neither found them nor could you ascertain where they were. 

A. We neither found them there, neither could the baggageman give 
us any information. 

Q. And Mr. Preller had the same knowledge of these facts that you 
had, had he? 

A. How do you mean? 

Q. Well, was he with you, and did he ascertain the same facts that vou 
did * 

A. He did: he was with me. 

Q. And that was on the day of his arrival here ? 

A. Either on the day of his arrival or the next day, I am not positive 
which. 

Q. It was either the Friday before Easter Sunday or the Saturday ? 

A. Either one or the other ; my Impression | is that it was the Friday. 

Q. Do you or do vou not reme mberof returning, then, in company with 
Mr. Preller to Mr. Aloe’s, and stating to him that the lantern was not 
here, and that you did not know when vou would get it? 

A. I believe that the next thing we did was to go to the general bag- 
gage agent and make inquiries from him. 

Q. Where? 

A. At the Union Depot ; the baggage-master told us to zo there. 

Q. T he gene ‘ral baggage-master ? 


Pes 


744 A. The general baggage agent ; I believe that is the gentleman. 
Q. Did Mr. Preller accompany you then? 
He did. 


Q). What inquiries did you make there, if any ? 

A. We both went up to the agent, and either Mr, Preller or T told him 
that we had come to inquire : about a piece of baggage that was missing. 

QQ). Well, what did he sav: 

A. The check was hand d to him, and he was told what the baggage 
consisted of, and he said that the probabilities were that it was de tained 
at Port Turon, or some other place, for duty, or for the custom-house 
officials, 

(). That it was probably detained at Port Huron, or some other place, 
for custom-house duties ? 

A. Exactly. 

(). Well, now, to come back tw the question | asked vou before, Did 
vou oF did vou hot go to Mr. Aloe’s again after this first time? 

A. T did. 

Q. What did vou do when vou went there again? 

A. We both went to Mr. Aloe’s, and I told him that the lanterns hac 
not vet arrived, 

Q). Well, where did vou go then? 

I believe [T went back to the hotel then. 

Q. Do vou remember making any further inquiries after that at the 
Union Depot, or elsewhere, for this missing piece of baggage ? 

A. Yes, sir; [T believe we both went down again the next morning to 
make inquiries about it, and either on that or a previous occasion 1 left 
the key of the boxes, so that the custom-house officials might examine 

what there was in them, 
745 (). The custom-house officials here ? 
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A. No, sir; at Port Huron, or where they were detained. 
Q. What did vou (when vou made these inquiries the next day), what 
did you Jearn about them then ? 
A. We didn’t learn anything definite except that they had not arrived. 
Q. You did learn definitely that they had not arrived ? 
A. We learned that tact definitely that they had not come. 
Q. And vou still kept this check, did you ® 
A. I am not positive whether I kept the ‘check or gave it to the agent. 
Q. Now, trom the time of Mr. Preller’s arrival at the Southern and 
down to the Faster Sunday, did you or did you not see much of him ? 
A. I saw a great deal of him. 
Q. Were you or were you not much in his company ? 
A. Iwas very much in his company. 
Q. Is it or is it not true, as these witnesses have stated, that you and he 
ap le ared to be inseparable ? 
That is true. 
° Were vou or were vou not much in his room * 
A. Very little. 
Q. Was he or was he not much in your room + 
A. He was in my room very mue di: we were either together around 
about the hotel or just looking about the city or else in my room, 
Q. You say “ We were very much ;” what time do you mean; all the 
time that vou were here? 
All the time we were here. 
QQ. IT will get vou to state whether or not vou played billiards or pool 
with him at the Southern Hotel ? 
746 A. Yes, sir; we played pool pretty considerably. 
(2). About how often, if vou can state without giving the exact 
number of times, did vou play per day together ? 
Probably for an hour or two at a time, 
Q). How often a dav? 
Twice a day, or may be three times a day. 
Q. During these two days of Friday and Saturday, did he transact any 
business as a commercial traveller or drummer that you know of? 
A. Not te mv knowledge ; he did rheot, 
Q. Well, vou say be was in your presence and company most of the 
time ; is that se? 
That is so, 
Q). And he transacted no business of that sort when he was in your 
company ? 
He did not. 
). Not to your knowledge ? 
A. Not to mv knowledge. 
Q. Was it billiards or pool that you said you played ? 
A. Pool. 
Q. While vou two were playing pool together did you have any liquor 
or drink of anv kind? 
A. Well, ves; occasionally we had a drink, but not to any great amount. 
QQ. Who paid for the games of pool that vou two played together ? 
A. Whoever lost them. 
Q. Well, who did lose them? 
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A. Well, at first I gave him three balls and he generally beat me; then 
we played level ; the first I gave him three balls and he generally beat 
me, and afterwards we saw that was uneven, and so we played level and 
so I won and he won some games ; as near as I can recollect the games 
were pretty level; the winning and the losing. 

Q. When you say that we “ played level ” do you mean that vou played 
even? 

A. Yes, sir; plaved even. 
747 (). And who paid for the games that he beat you? 
A. I paid for those, 

Q. Who paid for the ones he was beaten in? 

A. He paid for those. 

Q. Who would pay for the drinks? Tlow was that regulated ? 

A. Sometimes one and sometimes the other; we took very few drinks, 
though ; I believe that he paid for the greater part of the drinks. 

Q). You heard some of the witnesses here state that Mr. Preller was in 
the habit of coming to your room in the morning and ealling for yeu on 
his way to breakfast ; is that true or not? 

A. That is a fact. 

Q. And vou would go to breakfast together then? 

A. Yes, sir. 

Q. I will get you to state whether or not he then was in the habit of 
returning to your room ? 

A. Yes, sir; as a rule we returned to my room and smoked a cigarette 
or two and then went down into the rotunda of the hotel. 

Q. Do you remember on Easter Sunday of going to Mr. Mellier’s drug 
store, or a drug store under the Southern Hotel, in company with Mr. 
Preller ? 

A. Yes, I believe we did. 

Q. I will get you to state whether at any time that day before you went 
to this drug store you had any conversation with him in regard to per- 
forming any operation upon him ? 

A. Thad. 

Q. Well, T will ask you to give us as nearas you can this conversation ; 
or first, state where it took place ? 

A. It took place up in my room. 

Q. Then vou and he brad been in vour room that morning before going 

to Mellier’s, had vou ? 
748 A. Certainly ; [ had had previous conversations with him on 
the same subject on the Friday and Saturday previous. 

Q. Have you any recollection of Mr. Preller being in your room, and 
standing or sitting near the window, and vou sitting at the table about 1 
o'clock on Easter Sunday, when this chambermaid, Miss Maggie Cuddy, 
‘ame in? 

A. Yes, T remember that ; [I can not savy what time it was, though. 

Q. You don’t remember the time ? 

A. I don’t remember the time. 

Q. Now, T will ask you to give us as near as vou can this conversation, 
the substance of it. 

A. Do vou mean just before Miss Cuddy came in? 

Q. Yes, sir; this particular day. [ understood you to say—TI didn’t 
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take that down—that you had similar conversations with him before that 
day? 

A. Yes, sir; on the Friday and Saturday previous. 

Q. In reterence to performing an operation on him ? 

A. Yes, 

Q). Now, I will ask you to give this jury as near as you'can what the 
conversation was on this d: iv. 

A. Well, I can not give vou the conversation. 

(). I don’t mean the exact words of it, but the substance .of it. 

A. Well, he described certain symptoms to me, and from those symptoms 
I came to the conclusion that he was suffering from a stricture, and of 
course to ascertain that, the best method would be to pass q catheter. 

Q. Well, what did he compl: iin of? 

A. Well, he « compl: ained of a Ereat difficulty in passing the urine. 

Q). Did he complain of any pain? 

A. Yes, there was considerable pain. 
749 Q. We A, go on and state what—— 
A. And after passing the urine he felt, as he : said, as if his 

bladder was not empty—was not completely empty. 

@. Well, go on, just give us the—— 

The urine was passed by jerks, in a jerky’ mannef, so to say, and 
occasionally the stream was divided. It was not passed with enough 
strength, as it is by a healthy man. 

Q. This is what he told you, vou say ? 

A. This is what he told me. 

QQ. Go on and state what conelusion you came to, if any. 

A. Well, from that I came to the conclusion that he was suffering from 
a stricture, and that the only method of ascertaining that was by passing 
a catheter, 

«. State whether or not you concluded to do that. 

[ took out my “Erie hsen” and we both, or rather I—I am not sure 
okane we both read together, or whether I read it to him—but we read 
up the point, the article on stricture, and also the article on chloroform. 

Q. Is the “ Erichsen” vou have reference to a work on medicine ? 

A. Yes, sir. 

(2. This book that.was exhibited here * 

A. It is either that book or the other volume of it, probably both. 

Q. Do thev both treat of administering chloroform—both volumes ? 

A. No, sir; the article as to the administration of chloroform is in the 
first volume. I don’t know whether the instructions as to the stricture 
are in the first volume or second volume; my impression is that it Is in 
the first volume. 

Q. It is in one of them? 

A. Yes, sir. 

Q. Whichever one it is, you say that you got it out and read it at the 
time? 

A. Yes, sir; at the time, 

(). W hv did vou do that ? 
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750 A. So that he might know what was going to be done, and also 
that | might have fresh in my mind all the precautions necessary 
to be used. : 
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Q. You saw this book that was exhibited to the jury here, with the 
leaves turned down, did you not ? 

A. Yes, sir; this is the one, 

Q. With the leaves turned down at those illustrations ? 

A. Yes, sir; this is the one. 

Q). Clover’s method of administering chloroform”? 

A. Yes, sir. 

Q. That is the place there [indicating on book |? 

A. Yes, sir; that is the place. 

Q. Now, is that what you said vou read at that time ? 

A. I read the whole article, from page ten down to seventeen. 

Q. What did that treat on—just the general nature of it; what was 
it about? 

A. Employment of anesthetic, the anesthetic treated of being chloro- 
form. 

Q. You say the particular anesthetic treated of there is chloroform ? 

A. The particular amesthetie treated of between pages ten and seven- 
teen is chloroform, 

Q. And you say that vou read that to him to indicate to him or to give 
him information on the subject and also to refresh your recollection as to 
the proper way of proceeding ? 

A. That is so. 

Q). Is that the book that has some marginal notes on it on one of the 
the pages in your handwriting ? 

A. Undoubtedly it has, but not onthe chloroform article, 

Q. One of these books that were exhibited here in evidence had some 
of your handwriting on the page which treated of chloroform. Do vou 
know what one that was? 

A. 1 believe it was the “ Physician's Vade Meeam,.” 
Tol (). This small book, the one that Mr, Clover has now ? 
A. T believe that is the one, 

Q. Do vou know when vou made those marginal notes there? 

A. Tf vou will let me see the notes Tecan probably tell vou. 

(Exhibit 21 shown witness.) Are those notes in your handwriting, 
those marginal hotes 7 

A. They are; there is a marginal note here that is in my handwriting. 

QQ. As to the administration of chloroform ? 

A. As to the best and simplest manner of administering chloroform. 

(). What does the body of the article treat of? 

A. The article is on svnocope or fainting, and the particular matters to 
which the marginal note refers is precautions to be used in the administra- 
tion of chlorotorm ? 

Q. That is the text, is it? 

A. That is the text. 

Q. Now, since vou have seen that, I will ask you if vou can tell when 
you made those marginal notes in there ? 

A. IT made this marginal note before [ came to this country. 
Q. Do you remember how long? 

A. Tecan not say how long ; probably some time before. 

Q. Before you made the acquaintance of Preller or atter ? 
A. Betore. 
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Q. You can not fix the time, about how long it was ? 

A. No, sir; [ can not fix that; it is considerable length of time ago. 
It might have been twelve months before I left England, and it might be 
more or less. 

Q. Well, was it or was it not in the course of the study that you have 
made of these books ? 

A. It was in the course of study that I made the marginal note; there 
are other marginal notes in the book as well. 

Q. I understand you to say that this conversation that you had 
752) ~=sowith Mr. Preller about this operation in your room, you can not 
fix the exact time of it? 

A. No; I can’t fix the exact time. 

Q. You had it on that day and other days also ? 

A. On that day and on other days. 1 find there are other marginal 
notes in this book as well. 

QQ. Find others in there? 

A. Yes, sir. 

Q. And I understand you to say that those marginal notes are in your 
handwriting ? 

A. They are all in my handwriting. 

Q. And those are the books that were left in your room there at the 
Southern Hotel after you took your departure ? 

A. These three are part of the books that I left ; I believe there are 
two or three others ; there are two others | am positive about. 

Q). Medical works? 

A. Medical works; all standard medieal works. 

Q. Did any of these books have your name or the name of Walter H. 
Lennox Maxwell, or W. H. Lennox-Maxwell written in them? 

A. They did. This one [Exhibit 21] has it written in two pages, and 
in this one twice at the beginning. 

Q. What is it, Walter H. Lennox-Maxwell? 

A. Yes, and you will probably find it in those other ones. 

Q. Was that the same signature that was signed on the hotel register 
there? 

A. That is the same signature. 

Q. I will get you to state whether you, after this conversation that you 
have spoken of with Mr. Preller, or before, went to Mr. Fernow’s drug 
store for the first time ? 

A. I am not positive whether it was before or afterwards. 

Q. Well, after you had agreed and made the arrangement with 
753 ~~ Preller to make this operation on him did you go to Fernow’s drug 
store then? 

A. Yes; I believe it was afterwards. 

Q. What did vou go there for? 

A. I went to get some chloroform. 

Q. Well, did you get any ? 

A. I got four ounces, 

Q. What else? 

A. Probably some absorbent cotton. 

Q. What is that used for? 

A. Well, absorbent cotton is very good to put a few drops of carbolic 
acid and chloroform on and put it in an aching tooth. 
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Q. What did you get it for on that occasion ? 

A. That is what I got it for on that oceasion., 

Q. Did you get any other articles at that time from Mr, Fernow ? 

A, Not that I can remember, 

Q. What had you done with the chloroform that you had bought there 
some days previous to that that vou spoke of? 

A. Used it. Perhaps I had better say used it on myself; that would 
b >a mere complete answer, I think. 

Q. You mean by that that you had not used it in this operation that 
you were attempting that day ? 

A. That is so. 

Q). That is what you mean? 

A. That is what I mean to savy. 

QQ. You saw the bottle that was given in evidence here with Fernow’s 
label on it—a four-ounce battle, didn’t you? 

A. I did. 

Q. Can you state whether or not that is the bottle which you got on 
that first occasion ? 

A. I can not. 

QQ). Was it like that? 

A. It was a similar bottle. 

Q. Do you remember of being in Mellier’s drug store on that same day 
and Mr. Preller making some purchases there for the trip? 

A. Yes, sir; I believe we were in there some time during the course of 
the afternoon. 

Q. Do you remember what, if anything, Mr, Preller said on that oe- 

vision about making the purchase of anything there? 
754 A. Yes, sir; he said, “We had better get what we want here, 
because probably we shall not have another opportunity before we 
get to San Francisco,” or words to that effeet. 

Q. Now, as [ understand, that was after you had discovered that your 
magic lantern had not come? 

A. That was the dav following; that was two days following. We 
discovered that they had not, or rather we discovered that they were at 
Port Huron on Good Friday, and this was on Easter Sunday afternoon, 

Q. Do you remember what it was he bought there; what any of the 
articles were, or all of them were? | 

A. No; I believe there was a sponge and some—principally toilet 
requisites. 

A. Do you remember the incident narrated here by one ot the witnesses 
of you and Mr. Preller standing off at one side and talking earnestly 
while the clerk was fixing up these articles or some of them ? ? 

A. Yes; we did stand around talking. 

Q. Can vou tell us what vou were talking about ? 

A. No, sir; I can not, | 

Q. Do you know whether or not anything was said in the course of 
any conversation that vou had in that store about this operation that you 
were to perform on him? 

A. No; I ean't remember. 

Q. Do vou remember whether or not in that conversation, or those con- 
versations that oceurred in the store, there was any talk about the trip that 
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you were to take, other than this expression that you had better buy those 
things ? 
A. Well, no, I ean not; I don’t remember whether there was or not. 
I don’t remember what the conversation was about. 
Q. I will get vou to state whether or not at that time it was 
55 understood between you and Mr. Preller that you were to accom- 
pany him—that vou were to make this trip together to San Fran- 
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cisco? 

A. It was. 

Q. How were you to pay your expenses there * 

A. Well, I intended to—had the lanterns been here—I intended to have 
sold them and the slides. As the lanterns had not come Mr. Preller ar- 
ranged to let me have the money, and I was to pay him when I sold the 
lanterns, or when we got to New Zealand. 

Q. 1 understand, then, that after vou were disappointed in getting the 
lanterns the arrangement was made between you and Mr, Preller for him 
to pay your expenses there, or to let vou have the money, and that you 
would refund it to him there. Is that correct ? 

A. That is so; that is correct. 

Q. I will get you to state whether that was brought about by any 
urgency on your part or any solicitation, or how? 

A. Well, it is a—Mr. Preller knew that I was not at all flush with 
money, both from what I had told him verbally and from different letters 
that 1 had written to him, and it was an offer he made in one of his letters. 
If I remember rightly, it was the letter in reply to one in which I told 
him I thought of settling down at Alston. 

Q. Do you remember the incident occurring, of the porter, I think it 
was, at the hotel, one of the witnesses here on the stand, who testified that 
you and Mr. Preller inquired the way to the San Francisco railroad ticket 
office ? 

A. Yes; that is so. 

Q. Did that occur? 

A. That did oceur. 

Q. Was that the time that you and Preller inquired of the porter 

at the hotel of the baggageman at the hotel, to see whether 
756 these lanterns had arrived there or not? 
A. I don’t know whether it is the same time or not. 

Q. As I understand, then, you were entirely dependent upon the money 
that vou were to get from the sale of this lantern to pay your expenses to 
San Francisco and Auckland? 

A. Entirely so. The sale of the lantern and other things which were of 
no use. 

Q. And it was when you were dengpelenl in getting the lantern that 
this arrangement was made between you and Mr. Preller? Is that cor- 
rect ? 

A. No; the arrangement had been previously understood between us, 

Q. I mean for him to supply you with the money, not that you should 
make the trip together ? 

A. No; that understanding had existed, or, rather, be made that offer 
in the letter that he wrote to me in reply to the one in which I said I 
thought of settling down at Alston. 
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Q. I don’t exactly understand you. Mr. Brooks, I understood you 
first that this arrangement was made only after you discovered that you 
could not get this money from the sale of the lanterns ; now you say that 
this arrangement was made before that ? 

A. No; I don’t say that any specific arrangement was made before that, 
but there was a general—what I might say a general intimation made in 
reply to the letter, in which I said that I intended—or in which I said 
that I thought of the settling down at Alston, in which he said that if I 
was short of Nya vy, Mr. Preller was to furnish it. 

Q). Then IT understand the arrangement was you were to raise what 

— you could from the sale of your effects, not only the lantern, 
757 ~~ but those other things that you had, and the understanding was that 

if that was not enough he was to supply what was wanting. Is 
that right ? 

A. That is right. 

Q. I will get you to state whether this friend of your, Mr. Preller, in 
the intercourse that you had with him, appeared to be a stingy man or a 
generous man ? 

A. He was certainly a most generous man. 

Q. After leaving Mellier’s drug store in company with Preller, do you 
remember of then going to the cigar-stand in the Southern Hotel and pur- 
chasing a box of cigars to be sent up to the room. 

A. That is so. 

Q. Who purchased those cigars ? 

A. Mr. Preller bought them. 

Q. Do you remember any conversation that occurred between any par- 
ties in regard to this box of cigars ? 

A. Yes; Mr. Preller said that an E nglishman didn’t like a green cigar, 
and asked the ci ‘igar dealer to get us a box as dry as he had them, or some- 
thing of that kind. 

Q. Well, did he show you a box of cigars then ? 

A. IT believe he showed us several. 

Q. Did you take any part in the examination of them as well as Mr. 
Preller. 

A. Yes; I believe I did; I was supposed to be a pretty good judge of 
a good cigar. 

Q. You heard the evidence of the witness who testified that when a box 
of cigars was exhibited to Mr. Preller and he complained that they were 
too green, that the clerk suggested that if they were kept awhile they 
would dry out. Do you remember that? 

A. I believe that is a fact; I know there was some conversation about 
green cigars ; but what it was exactly I wouldn’t like to swear to positively. 

Q. Well, if the witness stated that that occurred there, dces 
758 that refresh your recollection on that point or not ? 

A. If the witness states that that occurred, I have no doubt that 
that is correct. 

Q. Independently, then, of what this witness says, all you remember is 
that there was some talk about green cigars ? 

A. About green cigars. 

Q. Well, was the box of cigars purchased there ? 

A. "t was. 
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Q. Who paid for them ? 

A. Mr. Preller. 

Q. Do you remember how much ? 

A. Somewhere about $5, I think ; iff I remember rightly it was a box 
of 50. 

Q. [don’t remember whether 1 asked you who paid for those articles 
that were bought at Mellier’s ? 

Mr. Preller paid for them. 

Q). Do you remember how much they came to? 

A. No; it was only a few dollars. 

Q. Do von remember the incident mentioned by the witness here of 
your asking for a drink there of bromide of potassium and valeriate of 
ammonia? 

Yes: [T believe I did take that drink. 
(), De Voi remember whether or _ that was paid for by Mr. Preller 
weg all taken out of the same money 
They were all taken out of the same money, 
o Then | under ti and that this drink that vou took was taken in the 
presence of Preller 

A, Certainly. 

Q. And while vou were both there? 

A. While we were both there. | 

Q. And he paid for it when he paid for the other articles? 

exactly. 

Q). After this box of cigars was purchased that vou speak of at the 
cigar-stand in the Southern Hotel, what was done with it; what was to 
be done with it? ; 

A. It was to be sent ip to my room, 
799 Q). Was the number of the room given at the time? 
A. Yes: I believe it wos, 
Q. Who ordered them to be sent up te your room ? 
A. Mr. Preller ordered them to be sent Upto room l 44. 

Q. IT will get vou to “ti ite Whether vou and Mr, Pre te ‘r, subsequent to 
that, went to vour room % 

A. We did. 

Q. Do vou remember whether vou went to your room then directly 
from the elvar-stand : 

A. No; Tam not positive whether we went there directly or shortly 
afterwards, 

Q. Atany rate, vou and he went to vour room after that ; vou are cer- 
tain of that? 

A. We did. 

Q. Now, I will ask vou to state as near as vou can how long that was 
before vou began this operation on him ? 

A. Do you mean the time—low long after we went to my room? 

Q. Yes. 

A. Oh, not very long before; if T remember rightly, we had a smoke 
as soon as we went up to my room, either a cigar or a cigarette; a ciga- 
rette most probably. 

Q. While vou were smoking there then, did you have any talk about 
this operation ? 
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A. Certainly. 

Q. Do you remember whether or not Mr. Preller left your room after 
that and went to his room before you commenced this operation ? 

A. He did. 

Q. Did you remain in your room”? 

A. IT remained in my room, 

Q. Well, when did he return ? 

A. Very shortly afterwards, 

Q. Twill get you to state whether he was in the same condition rela- 
tive to his clothing when he returned that he was when he went up to his 
room ? 

A. He was not. 

Q. Describe the change, please. 

A. He had his coat and vest off and had on the long dressing- 

voWwn,. 
760 (2. low soon after returned then was it before vou commenced 
this operation on him? 

A. Within ten minutes of a quarter of an hour. 

QQ. I will ask you to state to the jury as minutely as vou can, as if they 
were there to see it themselves, as to how you commenced this operation— 
what he did and what preparations were made first; what did he do in 
regard to his clothing ? 

A. He took off his pants and his drawers. 

(). Well, what did ne do then? 

A. Then he laid down on my bed; [ placed the tour-ounce bottle of 
chloroform on the washstand, took out the cork—— 

QQ). What were vou doing at the washstand ? 

A. At that time?” 

Q). Yes, sir. 

A. T had been washing some of my instruments. 

Q. Now go on slowly, so we can get it down, distinetly and loudly so 
that the jury can hear you. 

A. I then poured out about a fluid dram of chloroform and poured it 
onto a piece of lint, folded something in this manner [explaining with 
poeket-handkerehiet’]. 

@. Poured out how much? 

A. About a dram. 

Q. Poured out about a fluid dram of chloroform on a piece of lint? 

A. Yes, like this way [indicating]. 

Q. What do you mean by like that? 

A. It isa piece of linen seraped up on one side; it was about three- 
fold, not so thick as this [indicating with pocket-handkerehiet']; it would 
be about that thickness folded up in that manner [indicating ]. 

Q. Gro on and state the rest. 

A. Then I took the lint with the chloroform on it in my hands; 
761) 9 Mr. Preller was lying down on my bed. I held the piece of lint 
with the chloroform on over his face about six inches away to com- 

mence with. 

Q. Why did you hold it that distance from his face ? 

A. In order that the chloroform vapor might be well mixed with the 
atmospheric air. I held it about six inches above his face and told him 
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to breathe in a natural manner. Chloroform is very volatile, and the 
dram was very quickly exhausted. 1 then turned around and went to get 
some more chloroform, and when I went to the washstand I found the 
bottle was lving on its side, inside the basin; I either accidently knocked 
it off or placed it inseeurely and it had slipped down. 

Q. Now, do vou know when that bottle was upset that way ; did you 
see it at the time it was upset or was being upset? 

A. I did not see it at the time it was being upset. 

Q. But vou say you found it in that state when you went to replenish 
the supply of chloroform on the lint” 

A. When I went to replenish the supply I found it in that condition. 

QQ). Well, what did vou do then? 

A. Well, 1 cannot say positively how much was left in the bottle ; but, 
anvhow, in my opinion, there was not sufficient to produce anaesthesia— 
that is to produce unconsciousness to pain, 

QQ). What did vou do then? 

I then went to Mr. Fernow’s to get some more. 

(). The same place vou got the first bottle? 

A. At the same place T got the other bottle. 

Q. Now, I will get vou to look at this bottle and see whether that is 
like the bottle you got there first, the four-ounce bottle. [ Bottle marked 
Ex. B. 1 shown witness. | 

I cannot identify the bottle by anything. 

Q). Was it a bottle like that or not? 

It was a similar bottle. 


762 (). Can vou tell whether that is a four-ounce bottle or not? 
A. Yes, <r: it Is. 
Q. Well, when you got to Fernow’s drug store the second time who 


’ 


did vou see there * 

A. I believe I saw Mr. Fernow’s boy, assistant, or whatever he is. 

(2. State any conversation that vou had with him or Fernow. 

I teld him that Thad accidentally spilled the other chloroform and 

I wanted some more. Mr, Fernow was behind the prescription counter, 
and he ealled out, “all right, Doe.; Twill give it to you in a minute.” 
Shortly afterwards Mr. Fernow came out and [ told him what I wanted. 
I told him [ wanted four ounces of chloroform, and he said, “ Well, [ have 
not got much,” or something of that kind ; “ [can only let you have two 
ounces,” and [ said,“ T have got a slight operation T want to perform, and 
[ should be very glad if you let me have four ounces,” so he said he could 
not; he could only let me have two. So T said, “ T dare say that will be 
enough for my purpose,” and he let me have the two ountves and I came 
away. 

Q. Now, I will ask vou to st: ite right there whether you was excited in 
your manner at that time or not’ ) 

A. Not at all, sir. 

Q. Did you feel any excitement * 

A. Not at all; [ was certainly in a hurry to get away. 

Q. Did vou tell them that vou were in a hurry at the store? 

A. I believe I did. 

Q. Do I understand that vou left Mr. Preller in this undressed condi- 
ion awaiting your return, while you went to get this chlorotorm ? 
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A. I did; he was lying on my bed. 

QQ. Well, did you go back then to your room ? 
763 A. Yes; I then went back to my room, 

Q). Right there ; do vou remember the incident oceurring or low 
it was about the label on the second bottle? 

A. No; I don’t remember that. 

Q. You heard Mr. Fernow’s testimony here that when you got the 
second bottle he put a label on it and that vou told him that you did not 
require that, that you were a doctor, Do vou remember that ? 

A. No; if my memory serves me right what [told him ts this; that 
it was not necessary to put a label on, because I intended to put it in the 
other bottle. 

QQ. You don’t remember the incident of your pinching the label off and 
its falling on his shoe? 

A. [can not speak positively as to that. 

(). You can not speak positively then as to whether that) occurred or 
not ? 

A, No: I would not like to swear to that. 

Q). Well, after you got back there with this second supply of chloro- 
form go on and state what vou did, 

A. After T got back to my room with the second supply, [ took the 
same piece of lint and poured about a drachm on it again and held it about 
six inches away from the face in order that the chloroform might be well 
mixed with air; TP eontinued that for some time until T thought sufficient 
unconsciousness had been produced; then T took up the catheter which 1 
had previously warmed and greased and proceeded to insert it. However, 
as soon as [ proceeded to insert it—— 

Q. (Interrupting. ) You pore weeded to administer it until vou thought that 

a sufliment degree of unconsciousness had arrived ? 
764 A. Yes, sir; unconsciousness or rather insensibility to pain is 
better. 

Q. When you thought that that stage had been reached whst did you 
do” 

A. I then took my eatheter, which [Thad = previously warmed and 
greased, and proceeded to insert it. As soon as [ proceeded to insert it 
Mr. Preller made a peculiar noise, and there was a wincing as if he felt 
the pain, and then T came to the conclusion that he was not sufficiently 
insensible to pain. T ought to tell vou, gentlemen, that the urethra is one 
of the most sensitive parts of the human frame, and in all operations on 
the genital organs a complete insensibility to pain ought to be produced 
by means of an anaesthetic betore vou commence to operate, As soon as 
I noticed this wineing in proceeding to insert the catheter, I at onee came 
to the conclusion that sufficient chloroform had not been administered. 
The eves were open, and I found the pupils were still sensible to the ac- 
tion of light ; that was a clear illustration of the fact that the patient was 
not sufficiently insensible to pain. IL then took a drachm or a drachm 
and a half of chloroform and proceeded to administer it again. I kept 
my finger on the pulse and I was carefully watching the eve. At no time 
was the lint nearerthan three or four inches away from the face. Shortly 
after I had commenced to readminister the anaesthetic he commenced t 
breathe in a stertorous manner, 
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Q. The jury may not understand that word. What do you mean by 
breathing in a stertorous manner ? 
A. A hard manner, 
Q. Now go on. 
A. I at once suspended the administration of chloroform, took the 
curved scisssors or the straight pair of scissors, | won’t be positive 
465 ~~ which, and at once cut his shirt and undershirt off. I then took 
a towel and wet it, and flapped him on the face with it [indicating ] 
I took his arms and raised them up and down so [indicating] and kept 
o doing that for some time. 
Q). What was that done for? 
A. That was to artifically inflate the lungs with air. 
Q. You took either the curved or straight scissors ? 
| A. Either the straight or curved. 
Q. And cut them off? 
A. No, sir; cut them up. 
QQ. In the same way they are exhibited here? 
A. I believe in the same wavy they are exhibited here. 
Q. Look at that shirt and sce if you can recognize it as the shirt that 
Preiler had on at that time, and that vou speak of cutting [shirt shown 
Witness |, 
A. Yes, sir; | believe that is the shirt. 
Q. Did vou cut the shirt that vou speak of in a manner similar to this ? 


qas--,. 


‘ A. Well, I cut the shirt—ves, | believe T cut it in this manner. 
Q. Do vou think that is the shirt or not? 
- A. Iam positive of it. 


Q. I will ask you whether the stain on here is blood—that spot there ; 
can you tell whether that is blood or not? Did it have that ? 

A. As an expert, do vou mean ? 

Q. No; as a matter of opinion or knowledge either? 

A. Well, as a matter of opinion, | should say it was a bl/od stain. 

Q. Do you know how it got on there’ 

A. Ido not. In my opinion there can be no doubt, but what it is a 
blood stain. 

Q). I will ask vou whether or not the insertion of a catheter ever draws 
blood ” 

A. Frequently. 
766 (). Frequently does ? 
A. Yes, sir. 
Q. Could that blood on that have been occasioned in that way ? 
It could have been occasioned in that way. 

Q. I will ask vou to look and see whether it is on the front or back 
tail of the shirt. 

A. It is on the back. 

Q. And do 1 understand you to say that he had this shirt on when you 
were inserting the catheter”? 

A. I believe that is the shirt. 

Q. Well, whatever shirt he did have, he had on a shirt when you were 
inserting the catheter ? 
A. He had a shirt on, and to the best of my belief that is the shirt. 
Q. Did you or did vou not notice that blood on at that time ? 
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A. I did not. 

(2. And you say that can be occasioned by the insertion of the catheter ? 

A, Certainly it can. 

QQ. Does it happen frequently or do you know ? 

A. Yes, sir, it does ; especially if the ureth’a is at all in an inflamed 
condition, 

QQ. The drawing of blood by the insertion of the catheter—is that more 
or less apt to happen in the hands of one who is not a skilled physician ; 
does it depend at all upon the skill with which the catheter is inserted ? 

A. Certainly it does. 

Q). It does? 

A. Most decidedly. 

QQ. Would it be more or less apt to happen in the hands of one who 
was not a skilled physician ? 

A. It would be more liable to happen in the hands of a man who was 


not a skilled physician. It would be more “apt to happen in the hands of 


aman who was not in the habit of handling the catheter than in the hands 
of one who was, whether he was a skilled physician or not. 

767 Q). The skill that would be required in inserting it—would that 
be the result of book learning or of actual experience ? 

A. Actual experience, 

QJ. Practice? 

A. Practice. 

Q. Now, that undershirt that vou have there; Twill ask you to ex- 
amine it and see if it is anvthing like the undershirt that he had on at 
that time [undershirt shown witness |. 

A. It is. 

Q. Can vou sav whether or not it is the shirt? 

A. Lean not say whether this is the shirt. All that IT can say is that 
it was a similar one to this, and eut by me ina similar manner, 

Q). Look at these articles of underwear and see whether those are the 
ones that von took off in your room [showing drawers to witness ]. 

A. I believe they are, 

Q). These clothes that were found in vour trunk at Auckland—were 
they the same clothes that you cut from this body ? 

A. They were. 

Q. So that if these are the sare ones which were found there they are 
the identie/e ones that vou cut from this body? 

A. They are. Of course there are no special marks upon those by 
which I may identify them. 

Q. When [interrupted vou T believe you lett off at the point where 
you flapped Preller with wet towels, and was trving to superinduce arti- 
ficial respiration by working his arms up and down in this manner [indi- 
eating |. 

A. Just so. 

Q. Now T will ask vou to state to the jury the result of those efforts. 

A. I continued these efforts, gentlemen, as near as I can judge, for con- 

siderably over half an hour, but it was entirely useless. Very 
768 — shortly after my friend commenced to breathe in the hard manner 
I described to vou, the heart’s action ceased, the pulse ceased, and 
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a mirror held over his mouth was not dimmed. Nevertheless, although | 
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I was almost positive that even then he was dead, I continued my exer- 
tions to recall life if possible. However, it was no use at all. My efforts 
were entirely unavailing. 

Q. Now, let me ask vou there why it was you didn’t then leave and 
summon assistance ? 

A. | didn’t leave to summon assistance because all my efforts and all 
my energies were directed towards getting over the bad effects or evil ef- 
fects of the chloroform, if LT possibly could, and whea chloroform takes 
that turn with a man a few seconds very often means the difference be- 
tween lite and death, and [ did not care to lose the few seconds which it 
would have taken me to procure assistance and take the risk that I should 
have done by losing that time. | thought the time could be better oecu- 
pied in a mv best to overcome the evil effects. 

Q. You say, then, that after making these efforts vou discovered your 
friend was le a ? 

A. Yes, 

Q. What did vou do then? 

A. Well, I was convineed that he was dead, but I continued the efforts 
for some time afterwards—dashing eold water on him, and all the usual 
methods for bringing him around, until T finally found that he was be- 
yond all hope, and that he was certainly dead. 

(). What did you do then”? 

A. Well, then L searcely knew what to do. My first impulse was to 
communicate with the authorities. “The next thought that struck me was, 

“Well, here [am a stranger in a strange city; L know no one 
769 here.” T was totally ignorant of the fact that [ might testify in my 
own behalf. Lo was ignerant that the same ruke of law did not 
prevail here that prevailed in England, that a defeudant can not testify in 
his own behalf, and DT thought the best thing [ could do was to get away, 

Q. Go on and deseribe what disposition vou made, if any, of the body, 

A. T had that large zine trunk, gentlemen, that vou have seen here ; I 
brought that with me from Boston, and there was a fret-saw in it, and 
several other things and articles of clothing; L emptied them out—— 

Q). (Interrupting.) Was that the only trunk that vou had up to that 
time? 

A. That was the only trunk that T had up to that time. 

Q. And all the articles that vou had were brought in that trunk ? 

A. All the articles T had were brought in that trunk and two valises, I 
think—two valises and the hat-bex. 

Q. Bat that was the only trunk ? 

A. Yes, sir; that was the only trunk. 

Q. Now go on with vour narrative where I interrupted you. 

A. It would be impossible, gentlemen, to describe to you my sensations 
or mv feelings or what my thoughts were, but I thought the only thing 
for me to do was to get away as soon as possible. 1 emptied the large 
trunk, drew it up to the bed, put Mr. Preller in it. 1 tied it up. 

Q. Let me ask vou right there whether or not vou found any difficulty 
or how much in getting this body in that trunk ? 

A. No, sir; there was no difficulty. 

Q. In taking him off the bed—vou say that you pulled the trunk right 
up to the bed? 
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A. Right up to the bed. 
Q. And then slid the body off the bed ? 
770 A. Slid the body ; there was no great difficulty ; of course there 
Was some in getting it in. [ then corded the up trunk and went 

down stairs to the bar. TI was in a dreadfully uncertain state even then ; 
I did not know what to do; LT didn’t know what was the best to do. I 
had no friends here to consult with or 

Q. (Interrupting.) Let me ask vou there how these drawers that were 
found on the corpse came to be on it, if you know? 

A. [I put them on. 

Q. When did you do that ? 

A. I put the drawers on previous to putting Mr, Preller m the trank. 

Q). Whose drawers were those ? 

A. They were mine, 

Q. Was Mr. Preller as small or a larger man than you? 

A, Much larger. 

Q. How much would he weigh, about, if vou know ? 

A. I should say 160 or 170 pounds. 

Q). Tlow much do vou weigh ? 

A. About 150 pounds. 

Q. Could you get vour drawers on that corpse ? 

A. Yes; with some difficulty. 

Q). Did those drawers have your name on them? 

A. They had. 

(). Hugh M. Brooks or TH. M. Brooks ? 

A. Hl. M. Brooks they aad on, 

Q. And T understand that vou put those drawers on the corpse before 
you put it in the trank ? 

A. I did. 

Q. Why did you put them on; what was your object in putting those 
drawers on? 

A, lor deceney sake, 

Q. Why did vou not put his on? 

A. Beeause those were the tirst pair that [ came across. 

Q. You did not stop to discriminate, then? 

A. I did not stop to discriminate. 

Q. You say that on the drawers you recollect that the name is H. M. 


Brooks ? 


A. It is, 
771 Q. Do vou remember this mane that you wrote upon the railroad 
ticket ? 
A. I do. 


Q). State whether that is H. M. Brooks or Hugh M. Brooks. 

A. Hugh M. Brooks. 

Q. What did vou do then? You sav that you put the body in the 
trunk ; what did vou do then? 

A. I corded it up and went down stairs to the hotel bar. 

Q. Corded it up with rope? 

A. Yes, sir; with a rope. 

Q. Where did vou leave or what did you do with this pile of stuff that 
came out of the trunk into which vou put the body ? 
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A. I left it on the floor. 

Q. And vou then went down where? 

A. To the bar. 

Q. What did you do there? 

A. I was in an awful state; it would be impossible for me to describe 
the state of mind 1] was in; I tried to drown thought by drinking; 1 
drank several glasses of brandy at the hotel bar, 

Q. 1 will get you to state now if you saw anything of any money of Mr. 
rg and if so, state the circumstances connected with that. 

. That was later on, 
a Describe to the jury what vou know about that. 
That was the next morning. [ wandered about the streets of the 
i. until 9 or 10 o'clock in the evening; then during that time, if I re- 
member rightly, I visited some shooting-gallerv ; then after that I came 
back to the hotel, went up to my room—no, I went up to the dining-room 
first; what took place in the dining-room IT can not very well give you an 
account of. After that LT went to my room and stayed there all night. 
Q. Let me ask vou, now, whether vou drank enough liquor that 
772 ~—sonight [speaking of Sunday night |—whether you were under the 
influence of it any way? 

A. I was most decidedly under the influence of it. 

Q. And you say that vou recollect, though, of going to the shooting- 
gallery ? 

I have an indistinet recollection of going to the shooting-gallery. 

Q. Do you remember, and can you state to this jury, whit you said and 
did at the ‘shooting-gallery ? 

A. I cannot; I would not undertake to pledge myself’ to anything I 
said and did after the sad occurrence that evening. 

Q. You say vou stayed in vour room that Sunday night ? 

A. I staved in my room that Sunday night, but to say that I slept 
would not be truth; I did not sleep at all; slee ‘p Was an impossibility for 
me. In the morning the influence of the liquor had gone off considerably, 
and then I was even more horrified at my position than T had been pre- 
viously. I then thought the only thing | could do would be to get away 
from the city as soon as I possibly could. Mr. Preller’s pants were in 
the room, and I looked through them and I found that he had . roll of 
bills—I can not sav exactly how much, but somewhere about $500, I 
should think—in them, and I took it. I went to the ticket office and 
bought a ticket for San F ranciseo, 

Q. Now, I will ask vou if vou are able’ ‘to state the exact amount of 
money that was in that roll of bills? 

A. No, sir; Tam not; | never counted it. 

Q. I will ask you to state whether it was large bills or small, or what 
kind, if vou know. 

Both large and small. 
Q. And you say that you took that money then? 
A. I did, sir. 
iis (). And you went to the office and bought a ticket ? 
A. I believe I went first and bought two trunks ; the canvas one 
and vellow-colored one. 
Q. Where did you go to buy these trunks ? 
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A. I don’t know the man’s name. 
(). How near the hotel was it ? 
A. -Close to it. 

Q. You saw this man, Mr. Bieger, the two of them here, who testified 
to your coming to their place about 7 o’elock Monday morning and pur- 
chasing two trunks; have vou any recollection of seeing them? Can 
you recognize them ? 

A. 1] can not recognize them, 

Q. But you certainly went to the store and bought two trunks ? 

A. I certainly went to the store and bought two trunks. 

Q. You saw those two trunks that were exhibited here and put in evi- 
dence? 

A, Yes, sil 

Q. The eanyas-covered one and the vellow one? 

A. LT clic. 

Q. Can vou say whether those are the trunks or not? 

A. They are, 

Q. Go on now and state what vou did with those trunks after you pur- 
chased them. 

A. Thad them sent up te my reom, and in the canvas-covered one T 
fluny clothing in any way; | didn’t take any trouble to straighten it up ; 
I just picked tt up and threw it in, 

Q). What clothing was that” 

A. That was my clothing. 

QQ. And what did vou do with those shirts ” 

A. They were thrown in as well, 

Q). The outer shirt and the undershirt ? 

A. The outer shirt, the undershirt, and drawers were thrown in as well, 

Q. Now, | will ask vou if vou remember purchasing anything else at 

Mr. Biewer’s store besides those two trunks ? 
wid A. Yes, sir; at af the same store T purehased a canvas valise. 
Q). Do vou remember purchasing anything else? 

A. No, TP don’t remember purchasing anvthing else, 

Q. Do vou know where the straps came trom that were found ? 

A. Oh, Ves: | hou ht the stre Ips it the same store. 

Q. The str: aps that were found around this canvas-covered trunk with 
the ends eut off? 

A. nme around the zine trunk, sir. 

Q. Found around the zine trank TP mean? 

A. Yes, sir; those are the straps LT purchased from Mr. Bieger. 

Q. Do you remember of putting any paper with writing on in’ the 
trunk ? 

A. I do; that was on Monday morning. 

Q. Was it anything like that? — [The paper, Se perish all traitors to 
the great cause,” shown witness. | 

A. That is the paper, sir. 

Q. Is that vour writing? 

A. Yes, sir; that is my writing. 

Q. 1 will get vou to state what your object was in putting that paper 
in that trunk with the corpse? 

A. Well, I was considerably under the influence of liquor, and my 
idea was that the authorities after a while would find it, and that it would 


BROOKS VS. STATE OF MISSOURI. 9] 


puzzle them for some time until the post-mortem examination or autopsy 
was made. 

Q. Was it or was it not put in with any view to give you time to get 
away ? 

A. That was the idea. 

Q. Do vou remember of doing anything to the body that was in there 
when vou put this paper in? 

A. Yes, sir: | shaved off the moustache. 

Q. And that accounts for the fact that this body that was dis- 
7i9 covered had no moustache ? 
d It does, 

Q. Did Mr. Preller have a heavy moustache or a light one at that 
time” 

A. Medium. 

Q. Do vou know how this cut on the breast of the corpse came there? 

A. That superticial cut’ 

(). Yes, sir, 

A. Yes, sir. 

(). How did it come there” 

A. IT made it. 

Q). What was it made with ” 

A. With a sea’pel. 

Q. Why was that done” 

[ean not give vou any reason, sir. 

Q. Now, if ! understand vou rightly, this was done Monday morning? 

A. Monday morning, sir. 

Q. I will get vou to state to this jurv,as near and as fully as you can, 
what vou did that day up to the time that you left on the train, if you 
remember ” 

A. Well, some time in the course of the morning IT went down with 
the canvas-covered trunk and the valise and checked them to San Fran- 
cisco; T wandered about the town in an aimless manner during the greater 
part of the dav ; took several drinks at different places; and went to 
Mr. : what is his name—the lantern man ? , 

Q. The same place vou tried to sell the lantern ? 

A. The same place IT tried to sell the lantern. 

A. Mr. Aloe’s. 

A. Mr. Aloe’s; T went there and bought a pair of spec tacles, 

~~ Before that, do vou reme mber of ge tting into an omnibus that day? 

. Yes, sir; | went down to the Union depot in an omnibus. 

o What did vou take with you’ 

A. A hat box and the eanvas-covered trunk. 

QQ. How did you get that trunk; have you any remerbrance of how 
you got that trunk from your room; who took it down tor you? 


A. One of the porters. ’ 
Q. Who told him what trunk to take? : 
A. I did. : 
Q. How did he come to be up in vour room? + 

776 A. [sent for him; I told him to come up. ¢ 


Q. Did you see the porter in the room the ‘re who brought up 
the two trunks that you bought ? 
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A. I don’t remember. 

Q. When these two trunks that vou bought were brought up into your 
room, this large pile of stuff that had been emptied out of your zine trunk 
was still on the floor, was it not ? 

A. All on the floor. 

Q. You ul no place to put it? 

A. No, si 

CQ). At ‘hat time was the zine trunk roped up? 

A. When _ porters came in? 

(). Yes, si 

A. It was. 

Q. Now, | understand you to sav that vou rode on this bus to the 
Union de pot with this canvas-covered trank, and that vou shipped it off 
to San Francisco? 

A. Checked it to San Francisco, 

Q. What did vou do then? 

A, Well, I eame back to the hotel: then IT went to Mr. Aloe’s and 
bought a pair of spectacles, and wandered about the town. T went to 
Aloe’s again for the spectacles, and [ believe I then bought this tield glass 
and the other things that Mr. Aloe mentioned ; 1 can not sav what they 
were, 

Q. Do you reme ‘mber of making a visit that day at any time to Hess 
& Culbertton’s pawnshop—to this same pawnshop you h: id been trying— 

A. (Interrupting.) I do. 

Q. Do you remember whether it was the same pawnshop that vou had 
been at before? 

A. It was. 

Q. And what, if anything, did you purchase there ? 

A. I bought a flute and a diamond ring. 

Q. Now, I will ask vou to repeat what you bought at this pawnshop? 
A. I bought a flute and a diamond ring. 


777 Q. And that was the same pawnshop where you had been a few 
days before, trying to pawn these articles ? 
It was. 


Q. Now, I will get vou to state to this jury,if vou know, why you went 
back to these places that vou had been in a short time before trying to sell 
vour lanterns and pawn these articles, 

A. Tean not. In fact, when I went into Mr. Aloe’s store in the after- 
noon, if I remember correctly, he asked me abont the lanterns, and I told 
him they had not arrived. 

Q. He asked vou about the lanterns again, then? 

A. Yes, sir, and I told him they had not arrived; that is, if [ remem- 
ber correct ly. 

Q. 1 will ask vou if you know why vou staved around the hotel and in 
town; why vou did not go away when you were at the depot with this 
trunk ? 

A. Well, because T couldn't make up my mind what to do; T was even 
then uncertain as to what was the best thing for me to do; had I known 
anv one in the city, I should have gone and taken their advise upen it. 

Q. Were vou acquainted with any one in the city ? 


A. No, sir. 
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Q. Any friends here? 

A. No, sir; neither friends nor acquaintances ; I didn’t know any one 
here. 

Q. The only person that you could call a friend in the city was the dead 
man in the trunk ? 

A. The only one I could call a friend was my poor dead friend, Mr. 
Preller. 

Q. Had you ever been in this city before that ? 

A. I never had. 

Q. Do you remember of going back to this shooting-gallers again on 
Monday ? 

A. No, sir; I can not say that [ remember of going back on the Mon- 
day ; very probably I did. 

Q. Do you remember where you did go? 
7a8 A. No, sir; I do not. 

Q. Do you remember Sunday night of being in the dining- 
room, or what is called the ordin: ary of the Southern Hotel ? 

A. Yes, sir; I believe I did go to that room. 

Q. Do vou remember whether or not you ordered your supper brought 
in, and whether or not vou ate it? 

| did, but I did not eat it. 
Q. You ordered it brought in, but vou did not eat it ? 
That is so. 

Q. Do vou remember of ordering wine that time? 

A. No, sir: | wouldn't like to swear to ordering wine, 

Q. Do you remember whether or not at that time you were under the 
influence of liquor on Sunday night ? 

A. I was. 

Q. You were? 

A. Most decidedly. 

Q. Do you know whether or not vou made this statement there in the 
dining-room that Mr. Allington testified to, to the effect that if a man 
should kill another man in this country, would $500 or 8600 get him 
off? 

I have not the slightest recollection of that statement, sir. 

Q. Do you remember whether or not that night you exhibited a roll of 
money there to Mr. Allington, or to any one else? 

A, No, sir. 

Q. Do you remember whether or not you exhibited a large pistol to 
him ? 

A. No, sir; I wouldn't like to swear to any of that. 

Q. Did vou have a pistol when you left here? 

A. I had. 

Q. Was that the large pistol and belt that were exhibited here? 

A. If you will let me see I can tell you, [Pi istol, holster, and belt 
shown witness.] Yes, sir; I believe that is the pistol, and that is the 

- holster, and that is the belt. 
779 Q. You think that is it? 
A. Yes,sir; I am sure I think it is the one; it was either that 
one or a similar one. 

Q. Do vou or do you not remember of exhibiting this pistol and talk- 

ing about it at the shvoting-gallery that night before you left ? 
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A. I do not, sir; what I did on the Friday evening, on the Sunday 
evening, and the Monday morning are so mixed up in my mind that I 
would not like to swear whether the occurrances took place on Sunday 
evening or Monday morning. 

Q. Do vou remember of having vour beard shaved off? 

A. That was in the evening; [ remember that. 

Q). Do vou remember where the shop was with reference to the South- 
ern Hotel —whether it was far or near? 

A. It was not a great distance away; [T don't know where it was; it 
was not far: it was between Fernow’s drug-store and Hart & Duff's hat 
place. 

Q. Do vou remember of telling the man from whom you bought the 
trunks, either one of them or any one you met that day, that vou were 
leaving for San Francisco ? 

A. No, sir: [ wouldu’t like to swear to it? 

Q. You don’t know whether vou stated that or not? 

A. No,sir: | wouldn't like to swear to it; if the witnesses said that I 
said it, undoubtedly they are correct. 

Q. Do vou remember when vou had your beard shaved off at this 
barber, with reference to any ailment that he had? 

A. Yes, sir; he was very hoarse; his voice was very hoarse, and T asked 
him what was the matter with him and he told me that he had a bad cold; 
so I offered to give him a preseription, and he said that he would be very 

vlad to have it,and [T wrote him one. 
780 QQ. How long was that, if vou remember, before you took the 
train to leave the city ”? 

A. A short time previous ; [ should say within an hour or two. 

Q. That, then, was Monday evening? 

A. That was Mondav evening, sir. 

Q. Do vou remember of buying a pair of shoes or a hat at any place ? 

A. fT remember of buving a hat. 

Q. Hlow near was that to the barber shop orthe Southern Hotel, if 
you remember ? 

A. [ don't remember; [ believe that the hat shop was in that direction 
from the Southern Hotel | indicating north ]. 

Q. Do vou remember how near the hat store or shoe store was to the 
shooting-gallery 

A. Ido not; they might have been next door, or two or three blocks 
away, for all I know. 

Q. After purchasing this valise that vou say vou bought at Bieger’s, 
do you remember of walking up and down the street with it and swinging 
it, as he says’ 

A. Yes P I believe T did vodown the street with it : I ean not positively 
remember whether T did or not. 

*Q. Twill ask vou whether in administering this chloroform to your 
friend, Mr. Preller, you had any intention of killing him ? 

A. (With emphasis.) [I did not,sir. 

Q. Did vou have any intention of doing him any injury ? 

A, (With emphasis.) I did not, sir. 

Q. Did you have any intention of doing him any bodily harm of any 


kind ? 


' 
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A. (With emphasis.) No, sir; I did not. 
Q. Did you have any other intention than that of producing the con- 
dition of anaesthesia, for the purpose of performing this operation upon 
him ? 
A. I had no other purpose. 
781 Q. Had you any design at that time or at any time prior to the 
time of actually taking this money, of taking it ? 

A. I had not. 

Q. I will get you to state whether in the course of this operation, or at 
any time on that day, vou used this hvpodermie syringe on Preller ? 

A. (With emphasis.) 1 did not, 

Q. Was that used at all in connection with the operation ? 

A. It was not; [I never in my life used the hypodermie syringe on Mr. 
Preller. In my opinion opium in all its preparations should only be used 
in a case of unavoidable necessity. 

Q. Do you remember the night that you left St. Louis on the train of 
seeing and talking to a number of gentlemen on the train ? 

[ remember the night of leaving of having three or four drinks with 
some gentlemen in the refreshment room of the depot, and undoubtedly I 
did talk with them; who they were—I can not recognize anybody 

Q. On the trip, do vou mean ? 

A. Pardon me. 

te. On the trip? 

. On the trip. 

Q That night” 

A. That night, undoubtedly. 

(2. Were vou in the sleeping-car or not” 

A. Yes, sir; T was in the sleeping-car. 

Q. Do you remember then or at other times of telling these Mun- 
chausen stores about being a pasha of the Turkish army and a surgeon in 
the Turkish army? 

A. Well, I will say this: that some gentlemen I came across were 

782 telling pretty tall stories, and [ told some tall ones myself. I re- 

member inone of the newspapers there was a pretty tall story about 

an Oregon salmon, and one of the gentlemen who was traveling with me in 

the train told me positively that it was a fact; that story was in that 
green pocket-book of mine ; I cut it out as a curiosity. 

Q. Was that a habit of vours to tell these stories ; did vou tell them in 
the East when vou were there, before coming to St. Louis? 

A. Whenever I came across a gentleman who told) me what I consid- 
ered a tall story [ thought [ was in honor bound to tell him another one 
in return ; that is all. 

Q. I will ask vou whether, in telling those stories, you told them with 
any intention of deceiving vour hearers, or simply as a tall story ? 

A. Certainly with no intention of deceiving them. 

Q. Did vou ever come across anybody in the course of your experience 
who believed those stories ? 

A. No, sir; I never came across any one in the course of my experience 
who believed them any more than I believed the tall stories thev told me. 

Q. Did anybody that vou ever told those stories to give any evidence 
of believing them or taking them seriously ? 
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A. NO, sir. 
Q). ie vou remember ever telling any one of the number of men that 
you had killed with the butt of this pistol that you had ? | 

A. No. sir; Tecan not sav that T do. 

Q. Do vou remember ot telling any one that vou were a pasha in the 
Turki- h army, and that vour title was “ Pasha Two Tails,” or “ Three 
Tails’ ‘ 

A. No, sir: PT don't remember it. 
(), And that when Vou 3 ude out that an advance courier rode in | 
82} front of vou and waived two horse-tals ? 
A. No. ~IP 1 
(). Dv you remember tellin ner that story r | 

A. No, sired cant say that Pde; the probabilities are that it Is one of 
the stories I told on the train; TL know that LT certainly did tell some ' 
tall stories, and LT hawe wot the slightest donbt but that is one of them. 

Q. When vou talked that way was it when vou were under the influence 
of liquor, or was it otherwise as well? 

A. Oh, generally when Thad something to drink, 

Q. dT dont remember whether TP oasked you if, when vou were in the 
barber shop the evening that vou were shaved, before starting on your 
trip, vou ave the barber a pres -cription z 

A. | beltewe [T did. 

QQ. And where did vou tell him to take it te. if any place ? 

A. Lhelieve T told him to take it te Kernow’s drug-store, 

Q. Did vou sign the name of W. TL. Lennox-Maxwell to that ? 

A. Tf vou will let me see the prescription, TE will tell ven. [| Preserip- . 
tion shown witness, Exhibit S.|  Tlave vou seen that betore ? 

A. | have, sir. 

Q). Ts that in vour handwriting * 

A. Tt is, sir: and directed to Mire Fernow. 

Q). Did vou make that signature and write that name 

A. IT did. 

Q. Is that the same name that vou registered by at the Southern [Hotel ? 

That is the same name, sir. 

Q. On the train, on vour way from St. Louis, do vou remember of tell- 
ing SOG ventlomen on the tram that vou were ob Your Way to San ran- 
cisco, and that trom there you were going to New Zealand, to Auck- 

lame? 
is4 A. | have an indistinct recollection that IT did tell some gentle- 
men that, 

Q. Do vou remember of some gentlemen on the train the morning after 
you left St. Louis asking vou how vou enjoved vour breakfast, and that ~ 
you said vou had not eaten much, but that vou had had your supper at 
the Southern stotet the night before in St. Louis ? 

A. No, Ir : lL can not “uv that | do. 

Q. You can not remember that? ' =e 

A. No, Ido not remember that. If the witness, if the gentleman 

Q. (Interrupting.) You saw this large gown here that vou tried on be- 
fore the jury, did vou not? 

A, I did. 


Q. Whose gown was that? 


, 


~» 
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A. Mr. Preller’s. 

Q. IT will ask vou to state whether or not this morning—whether after 
vou left St. Louis—vou had that gown on on the train. 1 mean on your 
person, 

A. | believe I had; | believe [ went to the wash-room with it on. 

Q. Do vou remember on the train of showing any sleeve-buttons to anv 
person ? 

A. Yes, sir: I believe TP did. 

Q. Do vou remember showing a diamend ring that vou had on your 
linger to any person on the train” 

Undoubtedly IT idl. 

Q. Do vou remember the incident mentioned by the witnesses of vour 
making cigarettes and dropping them when vou put them in vour mouth”? 

A. LT don't remember the ineident of dropping them ; [certainly admit 
that the witnesses are correct when they said [Twas constantly rolling ciga- 
rettes, 

(). State how these cuff and collars that were exhibited here to the 
jury, with the initials C. A. Preller, came inte vour possession ? 

A. They were in Mr. Preller’. dressing bag which is in my reom, 
789 and Temptied them all out into my valise, in the small bag that 
has been prodneed here tn court. 

Q). Do vou remember any of the conversation that vou had with this 
centleman on the train as veu were leaving St. Louis. 

A. No, sir: TP would not like to pledge myselfaste that: [have a ree- 
olleetion of telling one gentleman, or probably more, either the evening 
[ lett or the next morning, that | was going through to San Franeiseo, 
and from thenee to Anekland, and that I expected I would have te oo 
-teerage ; that DT did not have much money, 

QQ). What did vour tieket cost you from here te San Francisco? 

A. One handred and sixteen doll ars, 

(). Did that include the sle« per 

That ineluded the sleeper. 

(). Did vouor did vou not spend any money on the road between here 
and San braneisee 

A. Certainly ET did. 

(>). kor what” 

A. For tood, tor fruit"and one thing or another, and newspapers. 

(). Did vou spend any for liquor—tor drinks of any kind? 

A. Yes: the porter got me a bottle of whiskew somewhere on the way ; 
| don’t know where it was, and then I got several drinks at different eat- 
ing places where [ staved and where they sold liquor, 

QQ. There was a statement published in a paper that vou had fallen in 
with some man by the name of MeDonald in San Francisco, or some place 
on the route, and that he had got some money out of vou in seme way, 
W : that true or not * 

That is perfectly true, 
=~ Did vou see that statement published in the newspaper soon after 
vou were brought back here ? 
786 A. Yes, I believe I did see it. 
Q. How much money did that man get from vou ? 

A. Eighty dollars. 

1O847——7 
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(). How did he get it? Tell the jury how he got it, and what the 
transaction wis,’ 

A. Toamet him at the Palace Hotel ; nV Canvas Valise Wis lving on the 
oor, and TP owas making inquiries about the Pacitie Mail Steamship Com- 
panv—as to the method of getting down to the Pacific Mail Steamship 
Company's wharf—and Mr. MeDonald came up and asked me if Twas 
voing to Australia, and TP said no, that Twas going to New Zealand— 
Auekland—and he said that he was going to the same place, and that he 
had wot bis ticket, and if T liked he would go down with me to the steam- 
Ship company’s office so TP eould get mine. TP owent down with him and 
vot my tieket. Tle had a ticket: [ did) not read it) particularly, but it 
appeared tome to be a similarticket to mine. Tt certainly had the head- 
ing of the steamship company on, and it appeared to be a genuine ticket, 
He told me that he had got all his money ina bill of exchange on Auck- 
land and that he wanted some money, and asked me to lend him S100Q, | 
told him that TP eouldaet do that, bat that if he could give me any security 
[ would lend him some money, and he sabl that the only thing he had 
was a geld wateh, and he gave me the watch and TP let him have, if T re- 
member correctly, about S80, 

(). Was that the wateh that was shown here, the flat wold wateh? 

AL TD believe so: Tecan tell vou whether it was the same wateh it PE saw 
it, 

(2. Did it look anything like this | showing witness watel |? 

A. Lt looked very much like that. “That apparently is the same 
787) wateh, 

And thereupon the court cautioned the jury and adjourned until 
to-morrow morning at LO o’eloek, 


THURSDAY, Wa 27th, 1886. 


Phe court met purstiaint lo adjournment, Present, as on vesterday, 


larther proceedings in the ense at bar were had as tollows: 


The direct examination of Theait M. Brooks was resumed by Mr, 
PAUNTLEROY : 

(). Mr. Brooks-, vou stated vesterday that your home was at Tyde, 
“nelanad * 

A. DT did. 

(). [x vour home known by the name of Sunny Bank ” 

A. Tt is. 

(). Livale, (Cheshire? 

A. Tvde, Cheshire, England. 

Q). Sunny Bank is just the name vou have given vour home—vour 
tather’s home” 

A. Just the name of the house, and Hvae is the name of the town, and 
Cheshire is the name of the county. My father is named /s Samuel M. 
Brooks. His occupation is that of a school-master, He is the principal 
of the school, and my mother assists him in the management of it. 

QQ. T will ask vou to state to this jury, if vou know, why they are not 
here to be with vou on this trial ? 

(Gbjected to; objection sustained ; to which ruling defendant, by bi- 
counsel, then and there at the time excepted.) 


) 
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QQ. I will ask you whether or not you know that. they are unable to be 
here at this trial. 

(Objected to; objection sustained ; to which ruling defendant, by his 

counsel, then and there at the time excepted:) 
788 (). I will ask vou to state, Mr. Brooks, if they expressed to 
vou by letters or otherwise their deep sorrow at not being here 
present at vour trial, | 

Mr. Grover. We object. and protest against this line of examination, 

(The court sustained the objection.) 

QQ. TP will ask vou to state whether during vour confinement in jail you 
have received from vour father and mother letters expressing their sym- 
pathy and love for vou, and their utmost confidence in your innocence, 

(Objected to, Objection sustained.) ; 

The Court. Twill state that that character of questions is not proper. 

Q. (By Mr. Fauxrieroy.) This gentleman whom the witness, Mr. 
Kenefick, testified met vou in the cireuit attorney's office, was that your 
father * 

A. It was, , 

Q). This gentleman, Mr. Kenetick, who was brought in here, testified 
of the meeting between vou and vour father, that vour father and you 
embraced each other and Wept. Was that correct ? 

A. It wae. 

Q). Do vou remember, Mr. Brooks, about the time you got back here 
to St. Louis from Anekland that vou were arrested ” 

A. Yes. 

(). When was it, about the time, if vou recollect ? 

A. About the middle of August, 1885, 1 think. 

(). Have vou remained in jail ever since that time ? 

A. T have. 

Q). Mr. Brooks, while in jail did you meet the gentleman, or the man, 
or the person, Twill eall him, whe took the stand here under the name 
of John FL MeCullough, and testitied to the alleged confession from you ? 

A. DT clic. 
ast (). You heard his statement on the witness stand as to what 
that was, did vou—the conversation between vou and him ? 

A. T did. 

(). T will ask vou to state to this jury whether it is true or false. 

A. It is an infamous lie from one end to the other; not a word of 
truth in it. 

(). 1 will ask vou to state whether vou remember a letter that was read 
here purporting to come trom this same man under the name of Mann. 

A. T remember the letter being read in court. 

Q). Had vou ever seen that letter before ? 

A. T had not. 

(). Was that letter written at your suggestion, or by any arrangement 
between you and this man MeCullough ? 

A. It was not. 

Q. Did you ever, through him or through any one else, attempt to ob- 
tain any witnesses to swear to any false testimony in this case ? 

A. Most decidedly not. 

Q. Or to set up any bogus defence ? 
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A. No, si’. 

(2. Do vou remember some time after vou being in jail my going in to 
vou and telling vou that T received a letter from a man in’ lowa, saving 
that he knew of aman who earried a stiffor a dead body to the Southern 
Hotel on Easter Sunday, and my asking if vou knew anything about 
that” 

A. Yes, f remember that. 

(2. And do vou remember vour reply that tt was nonsense ? 

A. Phat was my reply, TP believe, 

Q). And do vou remember seeing that in the newspapers the next day 
that it was printed? 

A. T saw it in the newspapers. 

(). ie vou remember Whether this Wills the purport of that letter 4 

Mr. Crover. One moment. You need not read that letter, TD object 

tothat. TP dont propose that the defendant or Mr. Fauntleros 
790) shall mannfaeture evidence that wav. Tam net speaking an 

wy Invidious sense when I speak thisit, boat that is a matter that 
passed between the defendant and third partics who have met appeared nts 
Withesses, and it is not competent, 

Mr Fauntreenoy. Lowa te develope the tact here. it bean that thii-~ 
is another part of the game that has been plaved inthis ease. Tere isa 
letter recerved froma detective sonn whe turned out te ben deteetive— 
up in Lowa, proferring this mun bogus evidence, and | ~av when the State 
hax brought out here and got this man MeCullough to testitw that this 
msn Was minnufieturing evidence bere through bis counsel, it is material 
In this case i we can develope the taet that this was another scheme to be- 
trav him and his attorney, 

The Courr. Do vou propose to connect that with MeCullough him-elt 
as the mian Whe sent those letters? 

Mr. vt NERY, lt TAY be connected with AY ro ‘ulloneh by cireuti- 
stantial evidenee. Tt has the appearance of this MeCullough transaction, 
A jury, or others here, materlit very well ly lie Ve threat AY Fc ‘lloueh Wilts Conl- 
neeted with it. 

The Courr. Tam asking vou the direet question, 

Mr. Faunrieeroy. -L have no direct evidence of the facet, but LT want to 
show dn this case, here wasa letter claiming it eould be proved by witnesses 
that a stiffer dead body had been carried to that hotel; that after asking 
the defendant if he remembered anything about that, and his reply in one 
word, “Tt ts nonsense.” add my giving that letter to the papers in this city, 
and then my sitting down and writing to that man te tell us all he knew 
thout the transaction, and then showing that the man knew himself: 

Mir. Crover. Tt vou knew this was an accidental killing, why 
rei didnt vou know it was a fraud upon its face’ | 
Mr. Faunrieroy. We run it down, 

Mr. Crover. Why did vou have to run it down if von knew it wa- 
anaceidental killing ? 

Mr. Faunrieroy. Tlow did T know it was accidental killing ? 

Mr. McDoxatp. The detendant himself admitted it after coming to 
this city. e 

Mr. Fatunrieroy. | offer to introduce this matter in evidenee.and ex- 
amine Mr. Brooks on it. 


BROOKS VS. STATE OF MISSOURI. 101 


The Court. Tdon’t think it is material in the case. The objection is 
~tistammed, 

(Po which ruling of the court the defendant by his counsel then and 
there at the time exce ptect.) ; . 

QQ. (By Mr. Faunrieroy. ) I will get vou to lontk at those shoes, Mr. 
Brooks. and sav whether vou rl whose these shoes are | showing a pair 
of rage = to witne “=|. : 

They are mine, : 

2 Mr. Brooks, did T understand vou to be able! ty state, or to under- 
take te state, that Mr. Preller, the deceased, had a private disease, or that 
vou simply diagnosed his case and treated him tor strieture ? 

Ad simply ‘diagnosed hix disease and treated hin for stricture. 

(2. Had vou any knowledge, had vou any actual knowledge, of his hav- 


. a 
Ing any private disease, or his ever having had it? 3 
® 

A. 4 vou mean <vphili« or gonorrhea, ne, , 


QQ. T mean anything that was visible, that was kmown, that vou could 
ee apd know, : 

A. Yes: T believe <o. 

(2. You think he had? 

A. Yes, sin 

(9. How long betore his death, if vou know ? 
af A. Some time previously, ; 

(). When vou state that, was that from: yvour observation or 
from what he told vou? ' 

\. rom whist he terlel Hie’. . 

Q). Do TP understand that he was not suffering trom that at the time 
thacat vou treated him at the Southern Hotel, and that Vou did treat him 
for what vou took to bea strieture? Ts that correct? 

A. Ttreated him tor what DT took to be strieture, but he was suffering 
slightly. 

O. De vou mean to sav that he was suflering slightly trom it—— 

Mr. Crovir. We object to these leading questions. All dav vester- 
dav we let them put the answers in the witnesses’ mouth, but we object to 
that the present moment, 

\Ir. hAUNTELEROY, It they let me finish the question, vour lheonnenr, | 
clon't think it will cLppprear leading when it Is finished. 

Vr. Crover. Well. go ahead. 

By Mr. FAUNTLEROY : 

(2. When vou sav he was suffering slightly from some private disease 
at that time, do von mean that he actually had the disease then or what 
vou took to be the effects of the disease ? 

A. What T mean to sav i+ this, that under the course of treatment I 

purstied, he was very much better and le was rapidly recovering, 


78 ew w @ 


ree The witness was eross-examined as tollows by Mr. Crover: 
Just glanee at those letters and -tate Whether thev are letters that 
vouw rote to \lr. Preller: thew were ~hown ti ven before 2 | Letters 
shown witnes:. | 
“ Thev are. 
Mr. Facsatrenoy. Those letters recall a) cirenmstance mentioned in 
one of them that T would like to ask the defendant in explanation, 
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The Court. Proceed, 

by Mr. PAtCrTNTLEROY., Do vou remember that in one of those letters to 
Mr. Preller vou used the expression that people were separated on the 
ears and that vou would not have to travel with the dirty Germans and 
Irish, and other pigs?) What did vou mean by that ? 

“ Did vou ever travel in an emigrant train, sie?” 

“Unfortunately Pdid when [first eame to St. Louts; is that what vou 
meant by it?” 

Phat is what TP omeant.” 

By Mr. Choven (resuming). See if these are the letters that vou wrote 
to Mr. Warren: they have also been exhibited tn evidence here, | Letters 
shown witness. | 

*'Thes are.” 

“You say that the first time vou ever met Mir Preller or saw him was 
ata hotel in Liverpool < deg 

“That is -0." 

“Did vou have any conversation with himeoat that time, or introduce 

\ ourself to him? ° 
74 “No, steps” TP did) net introduce myself, as TP teld) vou pre- 
viously, PE was —— 

QQ. (Interrupting.) © Did vou have any conversation with him at that 
time?” 

se Tes. 

* Did vou make voursell known te him oat that time * 

wi ly name 2 

” Yes, sir. 

* No osir.” 

“When was it that vou first made voursclt known to hin by name?” 

“On board the Cephalonia.” 

“Were vou introduced to him by a third person or did) von mutually 
introduce vourselves to each other?” 

“We mutually met each other.” 

“Did vou exchange ecards?” 

“TT cannot remember that: Mr. Preller gave me his card ino New 
York.” 

“Did vou introduce vourself to Mr, Preller?” 

“Certainly.” 

“What name did vou give to Mr Preller?” 

* Maxwell.” 

“Ts that vour name?” 

“No, sir.” 

“When did vou tirst assume that mame?” 

* Previous to my coming to America.” 

© Did vou ever go by that name in the town of Pyde?” 

oT idl mot.” 

“Plow long prior to mecting Mr. Preller in’ Liverpool was it that) vou 

lett Hivde ?™ 
TO “+ day or two pore Vietsly.” 

* Did vou inform anybody in Pivde of vour intention to leave at 
that time? 

“7 did not.” 
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* Did vour father know that vou were to leave?” 
* Tle did not.” 
* When did vou first assume that name of Maxwell 2? 
* When | lett.” 
“The moment that vou put foot upon the train at Pyde?” 
* | cannot Sav as to the exact moment.” 
* Did Vou revister at the hotel at Liverpool, or ix that CUSTOMIPY at the 
english hotels?” 
“At some hotels it is CHSTOMIES sd at some it is net. 
* Did vou register at this hotel in Liverpool 2” 
* Yes, sir; or rather I Ave in iv thttne to the clerk.” 
- What Pitine lid vou vive ith agg 
* 7 gave him my name as Maxwell?” 
* Had vou oceasion at any time between Hyde and) Liverpool to men- 


. 


thet VoOur patie to anv body at 

* { don't think so, sir” 

* Then, as well as vou ean recollect, the first time that vou gave the 
name of Maxwell was at the hotel in Liverpool?” 

ey Yes, =r. 

*(Interrupting.) Pardon me,sir: LT lett some baggage at the luggage 
office in Liverpool and T gave the name of Maxwell there.” 

* How long were vou at college in’ Manchester 2” 

“About four vears.” 

* What did vou study in the nature of sciences that are akin to medi- 

eine?” 
Ti} * Physiology, anatomy, chemistry, acousties, light and heat.” 
“Did vou receive any other instruction in those branches than 

ix generally given at a college where they simply form one branch of the 
eurricenulum 27 

© This was a perticnlar branch of the curiculum—this was aside.” 

* You devoted vourself to those branches?” 

* To those branehes. 

Did vou study the elassies at that time?” 

* Shighthy.” 

“Where vou preparing for any particular profession in’ lite at the time 
vou were tuking a selentifie course at this college?” 

“My parents were very undecided as to whether P should enter the le- 
val or medical profession. 

14 You Suv Veotl ~prene four vears at that sehool a 

“About four vears.” 

ay How old Were Vou at the thine vou leti that sehool?- 

* T left in IS7T7. or TSTS was the \ ear. 

” Llow old Were vou at the tine . és 

*BLet me think a moment: Towill have to ealeulate m7 

“You need not be verv accurate: give mea general ideal” 

“Between 16 and 17> 

© "Phen vou began the study of those scienees at about 12 vears of age jes 

* Vos, sir: about 2." 

* Do vou think that at that age vou were able to acquire much knowl- 
ceda@e of those seiences, from 15 to 1627 

*T was able to aequire sufficient: knowledge to take several first-class 
certificates trom the science and art department, South Kingston.” 
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“5 kept ip mv scientifie studies privately after PE lett.” 

“Were vou pursuing any other studies at that time?’ 

* Legal studies.” 

“And vou devoted vour leisure time to the study of medicine 2” 

“Phat i so.” 

“When did vouattend the Roval College of Phisicians and Surgeons 
at London?” 

we | hever licl attend the Roval (ollewe of Phivateians ane Surgeons. 

* Dil vou ever recelrVve 2 diploma froma that college a 
sie No, <r: L «lial not.” 
“Where vou ever a student at St. Bartholomew's College, London + 
“Na, sir.” 


“After vou left) this eollegwe, them. all) the kKnowledwe of medteime thet 


5 °9 


vou aequired Wiis from private rence Pe 

* Prom private reading and disetssing with people” 

uo Died vou ever attend elimies 2° 

sg No, ~Ir: Ponever did attend.” 

* Tow much time did vou spend in the city of London at the agents. of 
Vvour Live solteitor e" 

“About twelve months.” 

* Did vou attend any medieal school or attend any elinies at anv ho-s- 
pitals during that stay in Lendon 2” 

ssa No, ~ir: | a | eq ustinted with several centhemen there, medieal =tti- 

dents, and TP went to hospitals with them: occasionally.” 
ats * Did vou ever go to St. Bartholomew's Hospital > 
* TP beliewe Tid.” 

* Tlow PHVcLEES times 27 

* Pean not speak as te the number of times.” 

*"Phree or four times 2° 

No, sir; it wonld: be oftener than that; whenever P hadnt anything 
to cleo j would vO. 

* Did vou ever attend the clintes asa regularly entered student 2° 

To id not.” 

* Did vormever have any other objeet or purpose in going there except 
to eratily Vour CUrLosity si 

* And to pick up any information PE eould.” 

*Ciive Hie’ Gh ides hia often Vou attended clinies wtf that hospital.” 

“Tt would be impossible tor me te ive any idea, 

* Did vou wo regularly 2?” 

“No. sir: DP went irregularly : Whenever Thad any thine to ~prare and | 
met anv of my triends TP would go with them.” 

“What was vour intention when vou lett England tor America?” 

*T didut have any detinite intentions.” 

- Whi dil vou leave Hvder” 

* Well, beeause Thad been practicing law there for some time and things 
were verv bad; there was nothing done, Tread about this country, and 
I thought T would just like to strike out a career for myself” 

“Plow was it that vou lett without informing any of vour relatives or 


; 


acquaintances 27 
* Because | knew that they would have opposed Tig 
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799) “When did you first inform vour relatives or acquaintances of 
vour whereabouts ?”” 

* My attorneys can answer that question better than T can.” 

* Well, vou answer it as well as vou ean.” 

(Objected to by detendant’s counsel. Objection overruled, to which rul- 
Ing detendant’s counsel then and there at the time excepted. ) 

* Ldid not communicate with my people myself until atter my father had 
been here.” 

* Tn other words, vou did not let them know where vou were, or rather 
they dida't know where vou were until vour father came here and saw vou 
in the eity jail?” 

* Ves, they did 

* But they dida’t derive that information from vou personally 2” 

(Counsel for detendant objects. Sustained.) 

* You brought with vou to this country a couple of magie lanterns and 
~ote other miscellaneous articles, did vou hot >” 

* 7 lid.” 

© Did they have anv connection or relation to the object of vour visit to 
this country 7 

“me sir.” 

* Did vou buy these lanterns for the purpose of bringing them to this 
country 2 

oP hid mot.” 

“What is the value of those lanterns that vou brought to this coun- 
ort” 

* About S40 or S457 

~ Ts that what vou paid for them?” 

* TP didu't pay anvthing for them.” 
SOM) * [onder what erreunstaneces did Vou procure them * 
* Those lanterns are not mine, sir” 

* They are the property of Dr. Sidebottom, are they mot?” 

oo Ves, il. 

“Are vour father and mother <till living 7° 

- Thes are, sir” 

* Doven remember of telling Mr. Warren, or at least vou heard Mr. 
Warren testif¥ in court that vou told him, that vour father was dead and 
that von were the last of the line; did vou tell him that?” 

* T can't be positive bout it.) 

* Well, von admitted that evervthing else that Mr. Warren said) was 
true, did vou met?” 

* | said this: that Thad not the slighest doubt but what Mr. Warren's 
evidence Was correct.” 

* You have answered repeatedly that if Mr. Warren said this, or said 
that, that it was undoubtedly true. You heard Mr. Warren say that vou 
told him that vour father was dead and that vou were the last of the line. 
If Mr. Warren said that vou told him that, is it true?” 

* The probabilities are that TD did.” 

* Mr. Warren also stated that vou told him prior to vour father’s death 
vou expected to inherit quite i considerable property, but pon his death, 
and the estate having been wound up, vou found that vou had barely 
enough to live upon. T+ that statement correet 2 


p** 
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“If Mr. Warren made it, sir, the probability is that [said it to him.” 
* Toi Vou so state aa 
* Loan not remember.” 
St] * Tf vou did so state, was it trae?) 
“To someextent it was trae.” 
© Phat your father was dend 2?" 
‘Na, s 
“Wall, aia reasou clid vou have for telling Mv. Warren that vour 
father was dead if le was alive?” 

* PT ean't remember of telling Mir. Warren that.’ 

ci No, buat you stile thasat everything thisit Mr. Warren tole Wits trile : 
now Mer. Warren has said that ane vou heard at, amd TP want to know if 
vou made that statement to lim whether it was trae or false. and if it. 
not true, why vou made it.” 

(4 Moyjeeted to by defendant's counsel as not growing out of the direct ex- 
amination, whieh objection was overruled by the court, to which ruling 
defendant’s counsel then and there at the tine exeepted, ) 

“TP told vou that I => no recollection of having told) Mir. Warren 
that: T don't remember it. 

“Tlave vou not st: wa allele the ti ame that what Mar. Warren said is 
true, although it is not reeolleeted ” 

* T said that the probabilities are, a Mir. Warren made any such state- 
ment, that Pooinde at to him.” 

“Well, <tarting out with that assumption, Df Mr. Warren testitied te 
that. dicl vou or lil vou Theol minke thasat ~tatement ’ C 

* fT ean not nay. 

“Ts aittrue or false?” 

‘Phat my father was dead?” 
* Yes, 
“My father i alive.” 
SOU “Tt vou did von make sucha statement, M liv clidl vou make ity” 
‘Pecan not give vou any reason, 
‘Did vou tell Mr. Warren that vou e vpeeted upon wveur father’s death 
to Parton wconsiderable property 2 / 

(4 Mjoetod to boy defendant's counsel on the <ame vround ts last above 
stated, and also on the grennd that itis entirely improper and incompe- 
tent and that sucha question ought not to be asked.  Whiteh objection 
was overruled by the court, to which ruling defendant’ counsel then and 
there at the time excepted, ) 

“Tt Mr. Warren states that TP told lim so, the probabilities are that 1 
did” 

om Well, if vou clic “op stiife, Wills it true ayy false? . 

“Tt was true.” 

“Phen vou did expeet to inherit: some property upon vor tuther’ 
death 2?” 

* Yes, sir; upon my tathers death.” 

“Did vou tell Mr. Warren that vour father had died. and that when 
the estate was closed up vou found vou were worth scarcely anything 2” 

Lean not speak positively as to that.” 

“Tf Mr. Warren said that vou made that) statement. did) vou in’ all 
probability make mv 
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“Tf Mr. Warren states that IT made that statement, the probabilities are 
that I did.” 

“ Was that true or false?” 

“That I did make it?” 

“No, that vou would inherit money on vour father’s death?” 
SON) * Tt was not correct.” 
“Tt was a lie then?” 

* Tt was not trae af Pelid) make it.” 

“What statement did vou make to Mr. Preller in regard to vour past 
lite and in regard to vour expectations, In these conversations upon the 
steamship?” 

“ Very little. if anything, was said about the past; we both discussed 
the future.” 

*" Was there anything sid about Vour prist a 

* Not that [ean remember: there ray have been and TAY hot ; lean't 
~av Whether there was or not.” 

7” Ddiel Vol tel] iM ler thacet your hitthe’ Wits Brooks?” 

™ No, “ir: I don't believe I did.” 

* Don't vou know that vou did mot?" 

*Tamalmost certain that T did not; To may possibly have told) him, 
but Tam almost positive that DP did not.” 

* Did vou tell him that vou were from the town of Hyde, in England ?” 

ar No. sir: | believe | tole bine | wis from Manchester.” 

“Did vou ever live in’ Manchester?” 

* Well, [vde is a suburb of Manchester” 

© Did vou ever live in Manchester?” 

* Not within the ctv. 

“Why did vou tell him that vou lived in) Manehester amd) mot in 
live? 

* Because in speaking of the suburbs around about a place wou eall it 
from the town.” 

4 in he mithke chEhN be uiirtes tix to where vou lived in Manchester i 

“Noo sir: PE dont believe be did.’ 
Of “Did von ever tell hin what vour father’s business was?” 
© Tecan not tell von” 

” Died veo ever tel] lenny Ww bast Vour byte ttiess hiceel beeen prior to leaving 
england 2° 

“Tam not—I dont know: Tam not sure whether he was in the smok- 
ing room when DP owas telling Mr. Warren that Twas an attorney at law 
or not. 

“ Didu't vou always hold wourself out as a pliveieian te Mr. Preller?” 

* T held myself out as having studied medieme.” 

* Didn't vou hold vourself ont te Mr Preller as a graduate of medi- 
cine?” 

+ No, sir.” 

* Have vou not told Mr. Preller that von had received a degree of M. 
ne 

“*Vorbally 2° 

“Never mind how: lave vou not told) Mr. Pretler that vou received 
the degree of M.D). doetor of medieme 2” 

“TT believe that i< one of miv letters.” 
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“Why did vou tell him that?” 

‘That was in reply to a letter [ reecived trom him, in which he had 
previously told me that he had attended the Heidelberg University ; and 
in one of his letters he wrote to me and told me that his university had 
ciVven him some degree, speciiving the degree, and after reading th: at | 
wrote the letter in whie ' Po made the statement vou refer to.’ 

Mr. Facxrieroy. The court will understand that this is objected te 

on the same ground stated above. 
SO The Courr. The eourt has not understood that) it was objected 
te, 

Mr. Fatxrieroy, PE object to it now, vour honor, on the ground that 
he was not examined in chief on this matter, therefore it is incompetent, 
Immaterial, and irrelevant. 

(The court overruled the objection, to whielh ruling the defendant, by 
counsel, then and there at the time exce pted, } 

* Didn't vou write this in one of vour letters to Preller: ‘1 find trom 
the Gazette that the college of ¢ ‘hrist Chureh has viven me my A, M, 
and M.D. ‘These are given to me because | hold a B.A. and M. B. 
over seven vears. [certainly ded not ask the dons tor the further degrees, 
and, asa taet, it was a matter of pertect indifference to me whether I vot 
them or not. Did vou write that to Mr. Preller?” 

* T believe TP did? 

‘Don't vou know that vou did?” 

“It vou let me see the letter Pecan tell vou. 

(Letter shown WITHESs, | 

‘You. sir.” 

Died Vou ever rece ive the degree of DB. A. bachelor of arts 2° 

«No, ~ 

Pine statement isa lhe, then, Is it net? 

Phat statement is untrue.” 

‘Did von ever hold that degree over seven vears, as vou have stated in 
this letter?’ 

*T never held the deeree at all” 

‘Did vou ever hold the degree of B. Mi. bachelor of medicine * 
SOM) No. “i! 
That is a le?” 
"Phat . untrue. 
Dh you ever reeerve the degree of M, \.. master of arts?" 
‘No, s 
am “sey is false?” 

a oT ae 
Did oo Cyver recerve the degree of \l. 1). doctor of medicine 
‘No, s 
a soe Is tilse 2” 

' “he <— 

‘Did Christ Church ever conter upon vou any degree?” 

“Christ Chureh does not eontér dewrees.” 

“7 know it does not, but Tam asking vou if ever vou received a degree 
from Christ Chureh ?” 

No. sir | 

Were von referring to Christ Chureh College, of Oxtord, in this  let- 


** 
; 


> ee 
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109 


BROOKS VS. STATE OF MISSOURT, 


“6 I presume so, ‘a 

“Don't vou know what vou were referring to whe: 
If vou don't know, I don’t know who else deen. 

*T believe that was the college referred to.” 

“ Do vou know of your own knowledge whether the individual colleges 


7) ** 


in the universities confer de TCES * 


4 


vou wrote that? 


~ don't know of my own knowledge. 
“Well, from information that vou ha ave received, vain do know that the 
university itself confers degrees, do vou not * : 
_» S07 “From what [sce in the newspapers here, i know that. 
i Ou’ N pee ted Preller to believe this, didi} t vou’ - 

“No. sir 

* Did vou ever tell hin. afterwards it was false?” 

* | don’t think it was ever referred to between us.” 

“You have stated that vou gave Mr. Preller to understand that vou 
were not a regular graduate. When did vou inform him of that?” 

“On board the Cephalonia. My statement was that T had studied 
medicine and chemistry.” 

“Then two or three months after that ven wrote him that because vou 
had studied medicine and held a degree for a certain length of time, that 
vou had at last received the dewree of mm. SA?” 

ss ! don t unde rst: cuned vou eNXiie tly. 

“After t dling r |’ re Ale Troon Lore the ( ephalonia that vou ~tudied medi- 
cine, but had never received a degree, vou afterwards wrote him telling 
him that the degree had been finally conterred upon vou.” 

aie ’ . : 5 * e9 . 
‘ © That was tn reply te one of lis letters, 


* Never mind that. You afterwards wrote him that a degree of M. 
DD. had been conferred upon vou.” 
6 fl did 
‘And vou lich nyest CN pect him to beltewe that?” 
“TT did not: and [don't know whether he beliewed it. or treated it as 
i joker 
' Well, in fact, the whole statement is false?” 
~The whole statement is talse.” 
* This is one of vour tall stories 2" 
“ | SUD pose’ “e. 
SUS * Did vou ever tell anything best tall stories 2° 
* Most decide ly ] lic, 
‘When was it first suggested that Mr. Preller should pay vour expenses 
to Anekland ?” 
“That was ina letter | received trom him in whieh he stated that if ] 
<- was short of money he would find the necessary funds.” 
“What became of Mr. Preller’s letters 2° 
*T can not tell vou that.” 
“Are vou in the habit of preserving letters 2° 
‘No. sir; asarule Ido not preserve them; sometimes I keep them, 
and sometimes [| do net.” 
“Did vou have any of Preller’s letters in vour possession when you 
reached the city of St. Louis?” 
“Tecan not sav; [ won't swear to it.” 
“Did vou carry any of the letters to San Franciseo with vou—any 
we of Preller’s letters ?” 
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* | don't think so.” 

* Did vou destroy any letters in the city of San Francisco—papers 2?” 

(Objected to as incompetent on the ground as stated above; objection 
sustained, ) 

Mr. Facnxtrienoy. We object also to such a question as that) being 
asked, on the ground that it prejudices the rights of the defendant, 

The Courr. Tha: objection is sustained to all the questions on that 
subject, 

Mr. Faunriceoy. Task to have them stricken out, 

The Courr. They will be stricken out, and the jury will not consider 
them as evidences, 

Mr. MeDon ato. Your honor refers to the last question ? 

Soo The Courr. Yes, sir. 


By Mr. Chovier (resuming) : 


* Didn't vou, in vour conversations with Mr. Preller in’ the early part 
of vour acquaintance, tell him that vou had funds in London, England ?~ 

(Objected to as incompetent, the witness not having been examined in 
chief as to it, Objection overruled by the court, to whieh ruling the de- 
fendant, by counsel, then and there at the time excepted, ) 

*Ttold Mr. Pretler that PT expeeted that TP shonld be able to get money 
from some friends in Eneland.”’ 

* Did vou write him that?” 

“Tean't tell vou whether Tdid or net.” 

* Did vou ever ina lettertell him that vou were to get tunds from Lon- 
don, England 2” 

(Objected to on the same grounds as last above stated. Objection over- 
ruled, to which ruling detendant, by counsel, then and there at the time 
excepted, ) 

* T don't know.” 

“What friends did vou expect to get finds from in London, England?” 

*T have several friends that would Jet me. DT had many friends in 
Mngland who would send me money.” 

“Well, what friends?” 

* Team CIVe vou all their mamies.” 

“What particular friend were vou expecting to get money from in Lon- 
don?” 

“roma Mr. Evans.” 

“And what means were vou to use to get the money from Evans ; how 

Was it to be sent to this country 2" 
S10 (Detendant objects ; sustained. ) 
“Do vou know anybody in London or in England by the name 
ot Gregory . 

(Defendant objects: question withdrawn. ) 

“Look at the first part of that letter, where it is tolded, and see whether 
vou ever wrote that.” [ Letter shown witness. | 

“That is my writing.” . 

“It says here: ‘1 cabled to Gregory and the reply was, “Chancery pro- 
ceedings pending ; have written.” I suppose their letter will arrive by 
the Cephalonia on Saturday or Sunday; however, in any event, I must 
give up all thoughts of ever seeing much, if any, of my property, now the 
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lawyers have got hold of it... What property were vou referring to there, 
Mr. Brooks?” 

“T was referring to some money that was owing to me.” 

“How was that tied up in chancery proceedings ?” 

“The reply was from the gentleman that was owing the money ; that 
the proceedings was ag:inst him—bhis property ; that he couldn't let me 
have the money, as he had promised.” 

“Look at the last few lines of that letter; did) vou write that letter?” 
| Letter shown witness, | 

“LT wrote it.” 

“Tt save: * The last time Towasin Italy TP got home all safe; worked 
IV pktssagre to London. [dial Vou write that to Preller?” 

“To wrote it.” 

“When were vou in Italy?” 

(4 jected to be defendant's counsel, on same ground as last above 
S11 stated. Objection overruled, to which ruling defendant, by coun- 
sel, then and there at the time excepted, ) 

“Twas not in Ttaly at all” 

* You never were in Ttaly 2” 

oe No,” ; 

* Then these concluding SORT OhiCes here are false: or, at least, =) much 
of them as reterred to vou working vour passage from Ttaly to London?” 

“That is <0." 

“Why did vou state to Mr. Preller that vou had been in’ Italy and 
worked vour passage home?” 

“The idea L meant to convey was that T didn't care—L wouldn't mind 
if LT had—it 1 was compelled to work my passage.” 

“Whi did vou mention the word *Ttalv’; was that necessary to convey 
vour idea?” 

“No. sir: Lean not tell vou why.” 

“Well, that is a direct, positive statement that vou had worked your 
passage from Ttaly to London, is it mot?” 

(Defendant objects ; sustained, ) 

“Then vou never have been in Ttaly, and never did work vour passage 
to London, then?” 

(Objected to as having been already answered ; objection sustained.) 

Mr. Faunrieroy, All those questions and answers, those statements 
that Mr. Clover has asked the witness whether he made them, and then 
whether they are false or not—all those questions and answers we object, on 

the ground that they are immaterial and incompetent; onthe ground 
$12. that they are improper, because the defendant has not been exam- 

ined in chief upon them, and on the ground that it Is not proper to 
show, or attempt to show, a man’s character by proving specific acts, and 
we ask that it all be stricken out. 

(Objection overruled, to which ruling the defendant, by counsel, then 
and there at the time excepted.) 

“You stated in your direct examination that these books had been in 
vour possession a number of years. That is correct, is it not?” 

“1 stated they had been in my possession some time ; some of them for 
some years.” 

“ Five vears, I believe vou stated 


» *° 
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“Four or five vears, some of them.” 

“And vou also stated, in response to the question by Mr. Fauntleroy, 
that the writings in them were placed there about five months before vour 
departure for Ameriea 2” 

“Some of it was: not the whole of it.” 

“When did vou place that there?” [ Book shown witness, | 

“Tn my answer to Mr. Fauntleroy T was not referring to that writing ; 
that writing was not included in my answer; [answered Mr. Fauntleros 
in regard to the marginal notes.” 

“When did vou write vour mame, to which TP have jast called vour at- 
tention 7” 

“ [ believe | wrote this on Dostom 

“Tn Boston 2° 

“T should sav so: TP should think so. “Phere was another leat) in it 
originally on whieh was mw own mame.” 

“Upon which was what?” 

* Upon which was the name of Th. M. Brooks.” 

“What became of that leat?” 
S13 “That was torn ont. of course.” 
* By whom?” 

* Dy me.” 

* This save. * Walter Th Maxwell, Me RoC. S20 What does that stand 
for?” 

sy Meiiber of the oval ( ‘ollege of Surgeons. 

* How lone have vou been a member of the Noval College ot Sur- 
veous 2” . 

“TP have answered that question already when TP said that Twas net a 
member” 

“What object did vou have in allixing those initials te vour name?” 

(Objected te: objection. sustained, ) 

“OM. D.—what does that mean?” 

(Objeeted te: objection sustained. ) 

* DB. A.—what does that stand for?” 

(¢ jected lar; objection sustained, ) 

St. Bartholomew, London; was that vour residence in London * 

(Objected to: objection sustained.) | : 

* Does that refer to St. Bartholomew's Hospital in London?” 

(4 Myjected to; objection sustammed, ) 

* Did Vou ever hand this book te Preller or show this book to Preller 
after vou put that writing init?” 

“That TP cannot tell vou.” 

* Was that writing in the book Sunday afternoon when vou and Mr. 
Preller were reading upon the study of strieture 2” 

(Defendant objects as incompetent. ) 

* Did vou show this Inseription to Mr. Preller?” 

(Objected to; objection sustained. ) 
S14 “T have got here ino my hand ‘ Hooper's Physician's Vade 
Mecum, shown to vou vesterday by Mr. Fauntleroy, and vou stated 
then that the writing was written by vou some twelve months before vour 
departure from England, did vou not?” 

“ T stated then the marginal notes were made by me, if T remember cor- 

rectly, some time before T left England.” 
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“Twelve months?” 

“T did not state as to the time; I said twelve months, and I said it 
might be more or less.” 

“ When this ‘ Erichsen Surgery © was handed to you didn’t you turn it 
over and look at the ftly-leaf and look at vour name when it was handed 
vou vesterday ?” 

“T ean't tell vou whether [did or not.” 

* Didn't vou turn to the Hy-leat of one of these books and look at the 
page upon which vour name was written?” 

(Objected to as incompetent, witness not having been examined in chief 
in relation to it. Objection overruled.) 

- Verv probably Lo dicl.” 

“Didn't vou state that vour name was written in two places in one of 
the hooks?” 

* TL believe TP said that nV Peithe Was W ritten In one or some of the books : 
I don't recollect of saving in two places.” 

“You didn't say it was written in Boston at that time, did you?’ 

“When?” 

* When vou were on the witness-stand yesterday ?” 

* TP owas not asked.” 
S15 *Plave you not made a general statement that the writing was 
made twelve months betore vour departure from England ?” 

The statement [ made, sir, was referring to the marginal notes; not 
to the writtne of the mame.’ 

“When vou came to the signature, however, vou never qualified your 
~tatement inany wav at that time, did you?” 

“Certainly not; but we were speaking of the marginal notes.” 

* Well, vou may have been and we may have misunderstood you.” 

“Very probably.” | Witness handed Vade Meeum. | 

* Ves, sir: [ see these.” 

* When did vou Ww rite those?” 

* To wrote these atter L arrived here: LT have no doubt of that.” 

* Does the name of Tlugh M. Brooks appear in this book ?” 

“It vou let me look atat [ can tell vou, I did not look for that. I 
ean net tell vou, sir” 

“To ecan't tell vou, sir, whether it is or not. 
Book handed witness, | 

* Now, [will ask vou again in regard to what does B. A. mean written 
after your name in this connection 2” 

(Objected to. Objection overruled, to which ruling defendant's counsel 
the time excepted, | 
* Bach lor of arts.” 
“Are vou a bach'lor of arts?” 
“Xo, sir.” 
“Why did you write the name of B. A. after your name?” 
(Objected to as Incompetent and immaterial and that he was not 
S16 examined as to that in his examination in chief. Objection over- 
ruled, to which ruling defendant by counsel at the time excepted.) 

* T can’t give vou any reason why.” 

“Did vou intend to deceive anybody ?” 

“ Pardon me.” 
10847——S 


? 


It is a very old book.” 
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“Didia't you intend by writing that to deceive people ?” 

“Well, [didn’t propose to show the book to any one.” 

“What do the words M.D. mean written after vour name?” 

(Objected toon same ground as last above; same ruling and eXcep- 
tion as last above.) 

© Doctor of medicine.” 

“What was vour reason or purpose in writing the letters M.D. 
vour name 2” 

“ Just the same reason that PT wrote B.A. 

‘What was that 2” 

«No <pecial reason for it.” 

“And vou did not write that for the purpose of deceiving people who 
might see vour books 2?” 

* TP did not propose to show those books te any one or the name to any- 


*s 


One, 

* And TP suppose for the same reason vou wrote the letters M. RC. Ss. 
Member of the Roval College of Surgeons 2" 

“Just so: TP thought it would look well to havea lot of letters follow- 
ing. 

* Tn what respect would it look well?” 

*Tean not explain myself any further.” 

“Tow would it look well if vou dida’t intend to show vour books to 
anv wooly r 

“Well, it would look well to my own view, to myself.” 
S17 © Then vou were doing it for vour own gratification were vou?” 
To a great extent; ves, sir” 

“You were trving to deceive vourself’; is that it?” 

“No, sir; Lean not say that.” 

“Surgeon St. Bartholomew's Hospital, did vou write that?” 

(Objected to on same ground as last above stated ; same ruling and ex- 
ception. ) 

did.” 

“ Have you ever been a surgeon at St. Bartholomew's Hospital?” 

“Certainly not; TP told vou so already.” 

“Why did vou write after vour name ‘Surgeon of St. Bartholomew's 
Hospital, then?” 

* bor exactly the same reason that [| wrote the letters.” 

“What reason 2) 

“| have given it to you.” 

“TT have asked you the reason and vou have not given it: te me, 
asked vou for what reason did vou write this?” 

“Thad no special reason.” 

“Did vou think that would look well, too?” 

“Certainly, T did.” 

“ Did vou write that for vour own gratification?” 

“To some extent.” 

“'To some extent, vou say; for what other purpose did you write it?” 

“T have already told you that T had no special reason.” 

“You say vou wrote it for your own gratification to some extent; for 

what other reason did vou write it?” 
818 “ T have already told vou that [ had no specifie purpose in writ- 
oe it. 


BROOKS VS. STATE OF MISSOURI. 115 


“ Didn’t you write that for the purpose of deceiving people ?” 
“Certainly not; I had no purpose in showing it to any one.” 
(Detendant’s counsel objected to the hast question and answer as in- 
competent and immaterial, the defendant not having been examined in 
chief in relation thereto, and that it is a wrongful and illegal attempt to 
prove a man’s character by specific acts, and asked that it be all stricken 
out. Objection overruled, to which ruling defendant's counsel then and 
there at the time excepted.) 

“Those marginal notes vou wrote twelve months before vou came to 
this country, more or less 2” 

* T don’t state when the marginal notes were written.” 

* T say twelve months before vou came to this country ; didn’t vou state 
that vesterday ag 

* T stated vesterday they were written twelve months, it might be more, 
and might be less, before LT came to this country.” 

* Then this marginal note, which reads as follows : ‘The best and sim- 
plest method is to pour about "—here is a chemist’s figure that I can not 
read.” 

(Witness interrupting question) * A dram, TE think it is.” 

(Mr. Clover continuing to read 2)“ A drachm on a napkin and hold this 
above the patient's mouth some four inches, W. HH. M.,” vou wrote twelve 
months betore vou came to this country 2" 

“No, sir; that note must have been written in Boston,” 

* Didn't vou testify vesterday that it was written twelve months before 

vou came to this country 2” 
S1Y “No, sir; | don't believe [ did, if I remember correctly ; I 
would not pledge myself as to the time when that note was written. 
There are other marginal notes In that book.” 

“Tsn't the reason that vou now change your statement because your 
attention has just been called to the initials W. HL M.?” 

“Tt is not.” 

«The initials of the name that veu never assumed until you left Eng- 
land?” 

“Tt is not.” 

“Then vou were mistaken vesterday when vou said that you wrote this 
marginal note twelve months before vou came to this country 2?” 

“If 1 was referring to that marginal note, ves, but there are other mar- 
cinal notes in that book, T told vou.” 

“Didn't vou have this book open vesterday at the passages referring to 
the administration of chloroform 2" 

Yes, sir: | believe that book.” 

* Didn't vou have it in your hand?” 

* Yes, sir.” 

“And didn't you have it open at page 477 there [handing book to 
witness |?” 

« Yes, sir; it was open at that page.” 

* And when you were testifving in regard to when these marginal notes 
were written, didn’t you have this book in vour hand and that marginal 
note before vou ?” 

“T believe I did.” 

“ Didn't vou then testify that these initials, W. H. M., were written 
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twelve months before you came to this country * 


116 BROOKS VS. STATE OF MISSOURI. 


820 “No, sir; never said anything about the initials.” 
“ Did you see the initials?” 
“ T did not; I did not notice them.” 
“ Were those initials written at a different time?” 
“They might have been.” 
" Well, were they eng 
“Tecan not tell vou.” 
“That is the only statement vou can make in regard to that, ts it?” 
“Tvery often make marginal notes, and sometimes [ put my initials 
under at the time, and sometimes [PE put my initials under afterwards.” 
“ Did you see this marginal note vesterday 2” 
* Vos, sir; [T saw the marginal note.” 
“Could vou see that marginal note and not see the initials?” 
* PT eould if LT didi not look at it closely” 
* Did vou read it clear through?” 
* To did not read it clear throueh.” 
* You did not?” 
“No: I just vlanced at at. 
“Did vou ever tell Mr. Warren that von were going ona raneh in 
Texas?” 
* T presume that is tn the letter that vou have in vour hand 
“Where was that letter dated) from?” 
~The Sonuthera ELotel, Lo believes” 
* Who do vou mean be * we" in that letter 2° 
“To owas considerably under the influence of  liqner when 1 


Wrote— 
Sv] lnterrupting, ) * Who did Vou mean by ‘we’?” 
* TP told vou that Pwas considerably under the influence of liquor 
when LT wrote that letter and Pecan not be responsible tor anything that i 
mn it. 

“Do vou refer to the liquor that vou were taking with vou to Texas?” 

“No, sir.” 

* Were vou not referring to Mr. Preller?” 

“PT might and Pomight mot.” 

“Well, read the letter and sce who vou do mean by * we” and then 
look at the date of it too?” | letter shown witness, | 

se Yes ~ | “C’ thie date | Withess OXTLIDES letter | > Ves, sir. 

* Betore | refer te tliat, when did vou first adopt the name ot Lennox— 
insert the middle name Lennox in vour name: Walter HE. Lennox Max- 
well with a livphon?” 

Phat Tean't tell vou.” 

* Well, after vou adopted the use of that name, when writing vour 
initials didnt vou always write ther * W. HL. Mo?" 

“No, sir. 

* "Phis letter is dated April Y believe, that Ihave shown vou, Isit not?” 

“TL believe it 15.7 

“Whom did vou reter to by * we 

“Very probably T reterred to Mr. Preller.” 

“Mr. Preller?” 

* The probabilities are I did.” 
822 * According to vour own account vou killed Preller on April 
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“TT did?” 

* Were vou conte mplating taking him ina trunk down to Texas with 
vou ona ranch ? 

* Certainly not.” 

“What did you mean by this letter?” 

“As TP tell vou, Thad been drinking very freely, and [have no recol- 
lection of the letter or what was in that letter.” 

* T will ask vou to look at the letter, and ask vou whether you” mean 
to state that vou were under the influence of liquor to such a degree that 
vou did not know what vou were doing when you wrote that letter?” 

“No. sir: | don't profess to have been so much under the influence of 
liggnor that was not thoroughly capable of knowing what I was doing.” 

* You were sober enough to write that letter?” 

* T was sober cnough to write this letter.” 

* But not sober enough to tell the truth; is that what vou mean?” 

(¢ jected to. ¢ jection sustained, ) 

* But Vou were bot sober enough to know what vou were Saving ; Is 
that it? 

“That is so: vou will tind in looking at the signature here that T wrote 
‘Lennox’ with an *M? 

* Answer my question. You say vou were sober enough to write that 

letter, but vou were not sober e hough to know what vou were doing?” 
S25 “1 was sober enough to write the letter, but I don’t know I 
was sober enough to know exactly what [ was doing.” 

. hex plain te me what vou meant by saving ‘we, were yoing to 
Texas?” 

“What T -aid was this, that 1 was considerably under the influence of 
liquer when PT wrote that letter.” 

“Why did vou write it, conceding the fact that von were under the 
prtlienee of Jicguaer a ‘ 

* | cannet give vou any reason why [ wrote it; the letter there speaks 
for itself that TP did write it.” 

*T know it speaks of the fact that it was written, bit now T want to 
knew why ven wrote it?’ a 

* | ean not give vou any particular reason why I Wrote it: there was 
rhe HeCessItV to write it. . 

“Didn't vou write that letter with the intention Of deceiving vour 
frie end, Mr. Warren?” : 

~ Ne, =I! _ | lied Tee . 

‘When vou make false statements, for what purpose do vou make them, 
io vou don't make them to deceive pe ople 2?” 

Tt just depends on what kind of false statements it v are.” 

‘Well, statements of that kind: when vou make a ‘false statement of 
ad ‘ut kine, for what Pree pve dle Vou me: ake then ? 

* T have already told vou that that letter was written, whe nT was under 
the influence of liquor ; when T had been drinking.” 

“When was that letter written?” 

“Some time on the Monday.” 

* Where?” 

* At the Southern Hotel 

* What place at the Southern PPorel?” 
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824 “That TP ean’t tell.” 

* What time of the day il 
* That T ean’t tell vou.” 
“Tlave vou any recollection of writing the letter at all?” 
“To have an indistinet: reollection of writing the letter, but until [saw 
in court TE had not the slightest idea of what there was init.” 
“Do ven know a gentleman in Boston by the name ef Powers 2” 
sas Yes, mr.” 
* Did vou write to litne that dav ; 
™ Very probably Lodi.” 
“Did vou write te any other per-on thisit day ‘ 
“Teamt tell vou.’ 
“Did vou make the same statement to Powers?” 
(Defendant objects ; sustained.) 
“Twill read this letter to vou agains * My Dear Warren: [arrived 
here all safe last Tuesday, after a rather long journey on the cars via 
Montreal, ‘Toronto, snl Detroit, Peru, C{tC., all fev S15.007, Were Vou ne 
toxicated when vou wrote that?” 

“ T stated before that TP was not intoxteated, but) that [ was under the 
influence, that Thad been drinking.” 

“Were vou under the intluence of liquor when vou wrote that?” 

“Yes, sins PD think the handwriting speaks for itself” 

“Were vou under the tntlience of liquor when vou wrote that?” 

* Just the same as PE owas when PT wrote the balance of it.” 

* The letter alse SUVs, ” That ts very cheap traveling, but TP shall 
RS?) have to pay for it from: here further west ;’ were vou under the 
influence of liquor when vou wrote that?” 

Twas exactly in the same condition, as mearas TP ean sav.” 

* Did vou know what vou were saving when vou told Warren in this 
letter the manner ta which vou had traveled from the east 2” 

* Teannot answer that question.” 

“Did vou know what vou were saving to Mr Warren whea vou told 
that further west vou would lave to pay up for the cheap traveling vou 
had in the east?” 

1 tell vou until TP eame into this court To had no recolleetion, or until 
[ heard of that letter, Thad no reeolleetion of having written it.” 

“Towant to ask vou if veu knew what vou did when vou wrote that 
and what vou were saving?” 

*Tean not tell vou.” 

"The letteralso says: * We are going to Texas and going on araneh. 1 
suppose it. willbe very pleasant fora time, bat To suppose we will soon 
vet tired oft the affirr and feel proc l inne | to vo to more civilized places,’ Lidl 
you know what vou were writing when vou wrote that?” 

* Tean't tell vou.” 

ee The letter alse “avs i ‘This pl:ce is thet much oft it place, Dil Vol 
know what veu were doing when you wrote that?” 

* T presume that was referring to the dirty street.” 

“Tam net asking vou what it refers to, but Poask vou if vou knew 

what vou were doing when vou wrote it?” 
S2t *Poeanoonly make the same answer as before.” 
* Dovou mean that when vou were under the influonee of drink 
you would state such a fiet as that?" 
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* Referring to the condition of the streets?” 

* Yes, sir; referring to the streets, that vou would state such a matter 
while vou were laboring under such excitement ?” 

(Question withdrawn. ) 

* The letter also savs: ‘TP don't think that S100 has been spent on the 
streets, TD was going to sav, 100 vears; they are awful; [thought Boston 
bad enough, but it is not to be compared te this place.” Did vou know 
what vou were doing when vou wrote that?” 

*T can't tell vous 

“So vou are unable to give os anv explanation in regard to the contents 
of this letter?” 

“ALL Dean tell vou is that Thad been drinking, and seeing the letter 
before me | undoubtedly recounize it as one that [ must have written.” 

* Were vou able te walk that dav?” 

* Certainly.” 

* Were vou able to talk freely or were vou tongue-tied from the influ- 
ence of liquor?” 

“No. sins TP think, DP was able to talk pretty freelw.” 

“Did any body question vou as to whether vou had been drinking that 
day i 

*T don't know, PE ean’t tell vou.” 

“Well, now, in what wav had the liqnor affected vou if vou walked 
well and talked fluently, how did the liquor affeet vou 2” 

“Tn the same way the liquor affects every one.” 
S27 “Tt didn't make vou reel, did it?” 
“To had not taken suflicient to make me reel.” 

“What citeet did it have upon vou mentally ? That is what TP want to 
know.” 

* | should sav the etivet of excitement and making me careless.” 

* Careless in what way ?. 

"As to what ] wrote. or something of that kind 

* Aren't von a little careless as to what vou write when vou are sober?” 

“No. sir: Edom t write such things when Lam sober.” 

* Were vou intoxicated when vou mide those statements to Warren on 
the steamer?” 

"No: DT don't sav that TP was intoxteated.” 

* Were von under the intinence of liquor when vou wrote te Preller 
that vou had worked vour way home from Ttaly ?” 

‘Undoubtedly DT was when LT wrote that letter.” 

* Were vou under the influence of liquor when von wrote him that vou 
had got a degree from Christ Church College 2° 

“That [ean not tell von” 

“Ts that vour handwriting [envelope shown witness ia 

“tis.” 

“Tsthat the envelope in which this letter was inelosed [letter shown 
witness |?" 

*Teant tell Vou that.” 

“Did vou write any letter to Warren ou Sunday 2° 

“On Sunday, this is the only letter P wrote to Mr. Warren, I believe.” 

“Well, what dav of the month did vou write that letter? 
S2S “The dav of the month Pean't tell vou, but TP wrote it on a 


Monday.” 


**? 
° 


120 BROOKS VS. STATE OF MISSOURI. 

“ Easter Monday ?” 

“Yes, sir; Easter Monday.” 

“At the time vou wrote that letter you had Preller in the trunk up- 
stairs, didn’t vou?” 

“At the time that letter was written, sir, Mr. Preller was.” 

“And vou can not say whether you contemplated taking him to Texas 
with you?” 

“TT have already stated that [did not.” 

“Well, what did you contemplate doing with hin about the time you 
wrote that letter?” 

“That TP eaa not tell you.” 

“Were vou under the influence of liquor when vou went to Hes’ 
pawnshop to buy some articles on Monday?” 

“Tf vou tell me what vou mean by ‘under the influence of liquor’ I 
can answer your question.” 

“Tdon’'t know, vou used that expression yourself; I have adopted it. 
Were vou under the influence of Jiquor when you went to Hess’ pawn- 
shop?” 

“TL think the expression was yours, sir, to begin with.” 

“We won't quarrel about that if you think so. Were vou Intoxteated 
at the time von went to Mr. Pless’ pawnshop?” 

“No, sir: | owas not intoxieated.” 

* Had you been drinking ?” 

* Thad been drinking.” 

* Tow many drinks had wou taken?” 

“T didn’t count them.” 

“At what time in the morning on Monday did you get up?” 
x? “As nearas TE ocan remember, | should say it was somewhere 
about 7 ocloek.” 

"What tun: did vou go to Tess’? 

“Tean't tell vou; don't know.” 

“At what time did you go to Mr. Bieger’s 2’ 

* Alimost—I am not sure whether it was before or after breakfast.” 

“What time did you eat breakfast that morning?’ 

*Tean't tell vou.” 

“Were vou under the influence of liquor when you bought the trunks * 

© T had some drinks at the hotel bar.’ 

* Tow many 2’ 

“TT don't know: | didn’t count them.’ 

* You were sober when vou waked up, were you not?” 

* Yes, str: Lwas pretty tolerably sober when [T woke up.” 

* Where cid you go to get the first drink?” 

To the hotel bosar, | believe.’ 

* Before or atter breaktast 2" 

* Tean't tell vous 

* You were sober then; why ean’t vou tell?” 

* Because TP woulda't like to pledge myself positively whether it was 
before or after; Tecan not remember how many drinks [took or when 1 
took them.” 

“Did the first drink that vou took make you drunk 7” 

“Certainly not.” 
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* Well, then, what did you do after vou took that first drink ?” 
“T ean’t tell vou what I did.” 
S30) “Why not?” 
* Because | can not remember.” 

* How is it that vou remember that vou took enough liquor to make 
vou intoxicated if vou can’t remember how many drinks vou took 2?” 

“DT have already stated that T didn’t take sufficient to make me intoxi- 
eated.” 

“ Well, under the influence of liquor, how do vou know vou took enough 
liquor to put vou under the influence if vou don’t claim to be perfectly 
conscious When vou woke up?” 

“] don’t claim to have been pertectly conscious. 

* | know that | took sufficient liquor to have its effeet upon me trom 
the sensations |} bid.” 

“What were vour sensations?” 

* General silliness.” 

* How did it manifest itself?” 

“IT think the State proved pretty thoroughly about that.” 

* What?” 

*T think vou have proved how it manifested itself” 

“We mav differ about that. You say vou were not drunk when you 
went to the pawnshoep?” 

“T sav, sir, that ] was not intoxicated.” 

* You were cool and calm enough to go to the depot and check vour 
trunk to San Francisco that morning, were vou not?” 

- Yes, sir: L believe | did.” 

* You had Your senses sufficiently about vou to tell them that you 
wanted the Vandalia bus, and that vou were going east; isn’t that the 

fact? 
S35] “No. LT told the porter I was coming back ; so he testified.” 
* Did von take the Vandalia bus?” 

*T went down in some bus to the depot; T wanted to take my baggage 
down; there was a bus starting off, so T went down with it.” 

“And vou cheeked vour baggage to San Francisee?” 

‘Tam not positive whether T cheeked it then or later on.” 

* You came back then and was calm enough to make all the arrange- 
ments with Biever about the trunks, were vou not?” 

* Phe trunks had been purchased before that, sir” 

* Then vou were calm enough that morning to make the purchases of 
the trunks ane arrangements to have them sent te vour room?” 

“Certainty, | was sober enough to do that.” 

“And atter vou chick all thrat vou went to Tess?” 

“Certainly, atter DP purchased the trunk T went to that place, wherever 
“ym 

“bor what purpose did vou buy that diamond ring’ 

* Thad ne particular purpose.” 

* Did vou use Preller’s money to pay tor it: 

“Tam not sure whether it was his or mine.” 

* Did vou have any S100 bills of vour money?” 

Neo, ~Ir: | did net. 

* Didn't vou hear the pawnbroker say that vou broke a Shoe bill?” 
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“T don’t remember whether he said that or not.” 

“You also purchased a flute, did vou not ae 

“ 'Y ex.” 

* Did vou use Preller’s money to pay for that?” 
R32 *Tean’t tell vou; T believe the same money. “The money was 
all towether and Toused it indiscriminately.” 

* Tow much money did you have that morning of your own? es 

* Somewhere about SO” 

“And you don’t remember of hearing the pawnbroker testify that he 
broke a S100 bill for vou?” 

“No, sir; LE would not like to pledge myself positively that he testitied 
to that; if he did, he is undoubtedly correet.” 

“And if he did so testify, then vou did use Preller’s money to purchase 
these articles with, did) vou not 2° 

“ Ves, sir: if his testimony is correct. 

“What did vou want with that flite ? 7 

* Well, Pecan play the flate.” 

* You wanted it for that purpose, ten 

* Vos, sin” 

“Te play mitiste 2 

was Ves, sir.” 

* Didi’t you price a set of surgical instruments at fess’? 

“TL don't know, sir: TE don’t remember: TP don't think bP did 

* You were in the court-room when [less testified, were vou not? 

ic Yes, sir.” 

* Did vou hear his testimony on that point?” 
R50) "Ves sir: TP believe he said that Timade some remark about 
them.” 

* Is that correct ?° 

"= Very probably Lalidl 

* Por what purpose did vou want surgical instruments?” 

* T didu’t want them.’ 

* Just eratifving vour eurtosity ’ 

* Curtositw 

Where did Vou go then?” 

*Tean't tell where Powent to: TP was wandering about the street: first 
inthe hotel and out, and first one place and then another” 

* Did Tess make any remarks to vou about vour appearance or eondi- 
tion that morning 27 

* Not that TP oan remember. 

* You then went to Aloe’s, did vou net?” 

“TL dou't know whether Pwentto Aloe’s then or not; Tknow T did go 
to some ventleman’s—an optician.” 

“Mr. Pauntlerov vesterday suggested that name to vou when he asked 
vou where vou went, and vou said) ves, ven did go there, did vou not?” 

* Ves, sir: it was to Aloe’s that TP went.” 

“What did vou purchase there?” 

* | purehased a patriot spectacles.” 

* Didn't vou stay in the store for some fifteen minutes testing glasses to 
see whether they suited vour eves or not?” 3 

* [dont remember what length of time [stawed there,  [T staved there 
some time to examine the spectacles.” 
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“Afterwards didn’t you look at the various grades of smoked glasses in 
order to get it suitable color Py : 
S34 “Undoubtedly; the elerk showed me some tinted glasses.” 
“Did vou take them with vou?’ 

™ No, =H 

“What beeame of them?” 

* Thev had to be tixed up.” 

“Do vou recollect that?” 

Certainly, beeause Thad to come in later on.” 

* Were Vou so exerted and disturlodl threat vou fore fto ve back after 
these glasses?” 

*T donut think PF did.” 

* You were cool and calm enough to go back after the glasses ° 

“Certainly PE was.” 

“After vou put the glasses on, didn't vou?” 

‘TL presume TP did.” 

* And wore them out of the store?” 

“Tecan't tell vou: probably TP did.” 

“Didn't vou come back again and say that the glasses didn't set right? 

“T don’t know.’ 

“Do von sav that vou did not, or that vou forget?” 

“T won't sav either: if T did it, it was such a trivial oceurrence that I 
wouldn't take any notice of it; if it did occur, LT have forgotten it.” 

“You also made a purchase of a pair of tield-glasses, did vou not?” 

* Some time during the dav TP did.” 

“ . or what purpose did vou want them * 

‘Traveling. 
“ wy ou thought enough of’ vour personal comfort while traveling to pur- 
chase those glasses that dav, did) vou?’ 
S35 “7 can't answer that question. 
i W hose Heaney did Vou tise tw pay for those artic ‘le m?’ 

“To have already told won that TP used beth mv friend's money and mine 
indiscriminately, " 

“ Didut von offer a Shoo bil there? 

‘TL ean't tell what | offered. 

* You heard Mr. Aloe’s testimony on that point, didn't von?” 

TD cliddn't keep WV Thotes of what DT did.” 

* Did vou hear Mr. Adoe’s statement and Mir. Jolinson's -tatement upon 
that point? 

é Vow al 

 Dicluet “oe tate threat vou offered a SLOO bill in preavrerene a 

, Yes, <r: [ believe that was testified tac? 

“Where did vou get that Shoo billy” 

‘From the same place that | creot the other trom.” 

* Where did vou ret that SLO dalbe 

“From the same place DP got the other trom.” 

“Where was that 27 

* rom mv pocket.” 

* Where did vou get it originally 2° 

“Tt was Preller’s originally.” 

* Were vou buving these articles for Mr. Preller?” 


» °? 
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‘“ Pardon me.” 

“Whose money did you use in buying the trunks? 

“| have alre ady answered that que stion, sir. 

“No, vou have not; I beg leave to differ with vou.’ 

‘As regards the trunk. Iam not sure which money was used,” 
S36 ‘There is a possibility that vou used Mr. Preller’s money in 
One the trunks?’ 

* Certainly there is.” 

* You had the Money with vou all the time?” 

- Yes, sir.” 

“You paid vour hotel bill that day, didn't vou sa 

* T believe TP did.” 

* With whose money did vou pay vour hotel bill?” 

“Tt was the same money that [paid everything else with.” 

* Did you pay Pre Her s hotel ball « ae 

“i did hot. 

(Last question and answer stricken out) by court on defendant's objec- 
tion.) 

“What time on Monday did you pay vour hotel bill?” 

*T ean't tell vou.” 

* Did vou m: ake any statement to the clerk of the hotel?’ 

(4 Myjec tod to by dle te ndant’s counsel on the ground that he was not ex- 
amined in chief’ as to that ; objection ove ruled by court, to which ruling 
defendant by counsel excepted at the time.) 

“Did vou make any statement to the clerk of the hotel that you were 
yvoing to leave? You need not look at Mr. Fauntleroy every time I put 
a question to vou te see what kind of an answer to make.” 

Mr. Faunrirroy. We object to that remark and except to its being 
made. 

( Last qyile -tion read to witness ly re porter, ) 

The Wrrxess. * No: TP don't think I did say anything to the the hotel 
clerk.” 

© Did vou -urrender your room. 
S37 *T dett the hotel: Ldon’t exae Ag understand what vou mean by 
‘surrender vour room.’ ”’ 

© You left vour baggage in the room, did vou not?” 

7 | let tt “Onlnie bageave | hh the root, 

“And vou never notitied the officials of the hotel that vou had no further 
use for the room?” 

ae No, sir: l dot think | did.” 

“Did vou tell them anything about where Mr. Preller was 2° 

*T don't think any one asked me.” 

Dil Vou tell them that Mr. Preller was voing to retain the use of vour 
room for some time?” 

“Of my room?” 

sis Yes. aT ae 

o No, ST 

(Objected to as incompetent and immaterial, as defendant had not been 
examined in chief as to that; objec ‘tion overruled by the court, to which 
ruling defendant by counsel the and there at the time exce ptecl. ) 

* Did vou tell them that Mr. Preller was going te occupy your room 
after vou lett * 
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* No, sire” 

“Didn't you tell Mr, Allington on Sunday evening, or at any rate ask 
of Mr. Allington Sunday evening, whether, if' your friend went into the 
country, his baggage would be sate if le ft in his room?” 

“Tcan't say whether I did or not.” 

* Didn't vou tell him that your friend had gone to the country for two 

or three days to see a friend ?” 
SOS “T have no recollection of the conversation to which Mr, Alling- 
ton has testified.” 

* Didn't you tell Mr. Castle the next morning that your friend had 
gone to the country , 

(Objected to on same ground as last above stated ; same ruling and ex- 
ception.) 

‘Mr. Castle, whe is he? T don’t know him.” . 

. * The cigar man at the hotel.” : 

‘TP don't remember whether [did or not. 

‘Didn't Vou te ‘ll the porter who he ‘pe “ll vou inte the lius and put vour 
ome upon the bus that vour friend had gone to the country for a few 
days?” 

(Objected to on same ground as last above ; same en er exceptions, ) 
‘TP ecan’t tell whether [did or not.” 

* Were vou able to ret Inte the bus?” ; 

TD did get in.” 

* You were able te purchase a ticket that morning to San F rancisco, 


op 79 9 
were Vou pot. ‘s 
** \ ('s, : 
‘And te ston Votrr pane 2 

‘ ih 3.” 


‘Now. why is it, if ven can attend toathiirs of that moment and impor- 
Tariee, thicet vote apt remember whether oF Pret Vou tole i the se 17C ‘ntlemen 
the matters that [have just mentioned” 

“Ttisa simple tet, sir, that [ ean'’t reeollect whether | did or not.” 

* And you ean not give any exphination as to why vou ean net tell? 

‘Nov sir: Pean't.” 
Su “On Mone: av evening when vou were leaving the dining-room, 
didn't vou stop and tell the colored man who has charge of the hats 

at the door that vou were going out to be absent all night, and when he 
called vour attention to what was over vour arm you told him that it 
was a Turkish unitorm that vou expected to wear at a friend’s house? ” 

(Objected toon ground that he h: ulnot been examined in chief as to that ; 
same ruling and exception as last above stated.) 

‘T don't know whether | did or not.” 

‘What did you have hanging Upon your arm whe nm you went ont of 
the dining-room ? Did vou have a Turkish uniform? 

vg No, sir: IT lick mot.” 

“What was hanging on vour arm?” 

* Tean't tell vou what was hanging on my arm now - [don’t know.’ 

“ Did vou have a Turkish uniform in vour satchel?” 

“ Cert: ainly not. 

“Tf vou told Mr. Stith that, vou told him what was untrue, did you 


not?” 


** 
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(Defendant objects ; sustained.) 
“Do vou remember of visiting a shooting-gallery Sunday night about 
Yo’elock or later?” 
“To have a pretty indistinet recollection of going into some shooting-gal- 
lery several times; [don’t know whether it is the same one or not.” 
* Didn't vou go there Sunday night?” 
“Very probab ly Podid.” 
‘Didn't vou swear in your direct examination that vou went there 
Sunday night?’ 
S40 * Vos, sir.” 
“Why are vou so doubtfil about it now, when you are asked the 
question, if Vou =wore so positive ‘ly about it Veste day? 
“T don't know that I did swear ve ry positively to it.’ 
* Do vou remember going into the callery Sunday aie - 
“TP remember going into a shooting-gallerv several times ; te the best 
of my recollection | did go inon Sunday night.” 
* Did vou do any shooting 2° 
* Vos: of course Lid” 
* Tlow many times did you shoot a the target * 
“b ean’t tell vou; | didn’t count.” 
“Do vou reme alee oof showing your pistol?” 
“PT don't distinctly remember showing it, but the probabilities are that 
if fT had it with me TE would show it.’ 
“Why is it probable that vou would have shown it—why do the prob- 
abilities show that way?’ 
“ Because Pam very much in the habit of showing people what T have.” 
“Do vou show your pistol the same way that vou show other articles— 
exhibit it on every occasion 2” 
“] don’t exhibit it on every occasion, only bei ing in a shooting-gallerv 
I think it would be very natural for me to show it.’ 
“Did vou have vour pistol strapped about vou when vou were operat- 
Ing on Preller?’ 
“¢ ‘ertainly not. 
* When did you put it off?” 
S41 * | don't believe at that time that Thad it strapped on me at all.” 
* Where did Vou carry “? 
“Probably in my pocket.” 
“When did you put it in vour pocket 2?” 
“Tean’t tell vou; the probabilities are that it was in my overcoat pocket 
all the afternoon.” 
“What did vou put the pistol in vour pocket for when vou went out 
that might?” 
“ Por exactly the same reason that T put it ino my pocket when T went 
out every night.” 
“Why did vou do that?” 
“ To had no especial reason for it.” 
* How long had vou owned that pistol ?” 
“T bought it some time ago in Boston.” 
* For what purpose se 
“ Because 1 was going West.’ 
“ Where West—what point West ?” 
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“San Francisco.” 

* Did you expect to use it in San Francisco?” 

“] didn’t expect to use it anvwhere.” 

“ Did vou buy it fora pocket pistol i 

“ T bought it for a pocket pistol.” 

* Was that the smallest thev had?” 

am No, sir. 

* You took it on the train with vou, did vou not?” 

" Undoubtedly, Lid” 

* And exhibited it there?” 

“If the witness swear | did [T have no doubt but what I did.” 
S42 * Now, how long did this condition of mind keep up? Did it 
last from St. Lewis to San Francisco?” 

“What condition of mind, sir?” 

* That makes vou oblivious to evervthing that happened in St. Louis 
connected with the killing of Preller?” 

(Defendant objects ; sustained, ) 

“How long did this exeited condition of mind continue that made you 
forget certain frets 2" 

*Tean not tell vou how long it continued.” 

” Have vou vot over it vet eg 

“Over wnat?” 

“Over this excited condition of mine that has made vou forget certain 
frets.” 

* Yes, sir, PE have vot over it now : certainly.” 

* Did vou get over it before vou arrived in San Franciseo ?” 

You? 

* When did vou assume the name of Theodore Cecil D’Anguier ?” 

* | can not tell vou the place; it was somewhere between ’Frisco and St. 
Louis.” 

* Did vou ever assume a French accent 2° 

TD hid” 

“What has become of it?” 

* | have lett it off.” 

* When did vou drop your French accent 2” 

“Oh, some time ago.” 

* You didn’t drop it until vou got back to the city of St. Louis when 

vou were brought back here a prisoner, did you? 
S433 “No, sir: I did not.” 
“Why did vou adopt that accent?” 

(Objected to; objection sustained, ) 

* Why did you assume that accent 2" 

(Objected to on same ground.) 

Mr. Fauntirroy. All these questions and answers—we object to them 
all, and ask that they be all stricken out on the ground that he was not 
examined in chief as to these matters. 

(Objection overruled by the court, to which ruling defendant, by 
counsel, then and there at the time excepted. ) 

“T assumed the aceent simply beeause I did.” 

“ You had no other purpose?” 

“Well, ves; I took a French name, and I thought the accent would go 
along very well with the name.” 


128 BROOKS VS. STATE OF MISSOURE, 


“What did vou take the French name tor?” 

(Objected on same ground as last above stated, and same ruling and 
exception as last above stated. ) 

“Well, the first thing that gave me an idea of taking it was that some 
gentleman on the cars told me that [looked very like a Frenchman, and 
l thought it wits a very wood idea.” 

*Hada't vou told Arme in the barber shop that vou were a Freneh- 
man?” 

a No, <r. 

* Didu't vou attempt to talk Preneh to Armo in the barber shop” 

(Defendant Objects ~ustaimed, ) 

“Was it on the train that vou first claimed to bea Frenchman?” 
Stk (Objected toon same ground as last abowe stated, and same ruling 
and exeeption as last above stated.) 

“Tt was.” 

“Why did vou elaim te hea brenehmoan* 

(4 jected feo cond sche ground its last above stated, anid “be roling anil 


) ** 


eXCEPLLON, ) 

“TT ean't give any special reason why T clarmed to be a Frenchman.” 

“hook at those lieroglyphies on that envelope. “The address npon the 
envelope is in veur handwriting, is it net? (Envelope shown witness, 

“TT believe Ow Mag 

“Don't vou know itis?” 

“TP would not like to swear very positively to dt: DP believe it is.” 

“Tlave vou not acknowledged that to be your letter?” 

“Vos. sir: L believe this was a letter | wrote.” 

* To whom is that letter written?” 

* It is addressed to the minister of wir, Paris, Iranee. 

“And written by vou. Were vom in correspondence af that time with 
the French minister of war a 

a No, sir: | was not. 

* Por what purposes did vou write it? 

“Thad no parpese at all in writing it.” 

* You just did it for fun?” 

45 Well, | Wils in the Palace Hotel with another vente rhcitl sinne| Wwe hisvel 
~everal bottles of wine, and he was writing a letter, and the idea struck 
me that it would be a pretty good joke to write a letter of this kind and 


_— 


vost ft. 
S45 - Well, vou hada pretty good, jolly good time, all the way trom 
St. Louts to San lraneisce, didn't vou r" 
* Thi beet, sir. 
* What were vou plaving jokes for? You say vou thought that was a 
pretty wor ul joker 
“DT sav PE thought it would have been a pretty good joke to have written 
the hieroglyphies and posted it.” 
“A joke on whom?” 
The French minister of war.” 
“Then you were in a jocular mood, were vou not: a humor for plaving 
jokes se 
“Or rather the champagne was.” 
* Whose money paid for that wine that vou were drinking there, Mr. 


Preller’s?” 
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“T can not tell you.” 
“Well, vou knew that you had left Mr. Preller dead in St. Louis and 


vou had taken his monev, did you not ?” 


“1 knew that, sir 

“You knew that at the time that brilliant joke struck you?” 

“T knew that, sir, at the time the wine brought out this brilliant joke 
as vou call it.” + 

“When vou were brought back to the city of St. Louis vou were taken 
to the chief of police’s office and shown the photograph of Preller, were 
vou not?” 

“T believe T was.” 

“You failed to recognize it, didn’t vou?” 

(De fe nal: ant objec ts: stist: che al. ) 
* When did vou get to San Francisco? 
“| believe it was Sunday mad 
846 “What hotel did vou go to?” 
* To the Palace Hotel.” 

“And when vou got to San Francisco and when vou started for San 
Franciseo didn’t vou know that a steamer sailed for Auckland the next 
day ia 

(Objected tor; obiection <tstaimed, ) 

“TP made a mistake there, sir; T believe it was Saturday that [arrived 
in San Franciseo.” 

“And what day did you sail? 

“The following d: Thy —Sundav.” 

“Did vou make any inquiry in regard to when the steamship sailed 
after vou got to San Francisco 2” 

“Certainly, PE did.” 

“Tn what steamer did vou sail?” 

* The ¢ ‘itv of Svdnev.” 

* Didn't vou know when vou left St. Louts that the City of Svdney was 
to sail that daw?” 

(Detendant objects ; sustained, ) 

‘Didn't vou send a telegram to Mr. Preller, when he was in the East, 
that the steamer would sail on the 12th for Auckland?” 

(Defendant objects ; sustained. ) 

At this point a recess was taken until 2 o'clock p.m. 


> ** 


APTERNOON SESSION, 


* | have inmy hand a couple of papers that I forget to call your atten- 
tion to this morning. Look at that, and see whether the document is in 
vour handwriting? (Exhibit 7 shown witness.) 

“ Yes, sir: [ see this document.” 
S47 “Ts it in vour handwriting ?” 
“Yes, sir.” 

Mr. Crover. | will read it to vou and for the information of the jury, 
so that they will understand what vou are examined about. 

(Objected to on the ground that he was not examined as to that on the 
direct examination.) 

Mr. CLover. Well, vou had better waite until T read it and put my 
question. 

1084¢—! 
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Mr. Fauxrienoy. T object to that, to your reading it to him, or ques- 
tioning him on it, or talking about it. Any examination for any pur- 
pose as to that paper is improper, and: therefore when he states that he is 
voing to read it to him for the purpose of asking questions that point ean 
be determined now, whether he can read it. The ground of my objection 
is that they propose now to examine this defendant in’ regard to this 
parper, and | object to that on the vrouned that he was not examined as to 
that paper in-chiet, and therefore can not be on eross-examination, 

The Courr. What does the State desire to do: cross-examine him on 
that? 

Mr. Croven. TP want to eross-cxamine him as to that paper. My read- 
ing it ean not prejudice the cease any, beeause the jury have already seen 
the paper, heard it read, and read it themselves. Now, in order to eross- 
examine him as te the paper DPomust read it, otherwise my questions will 
not be intelligible to himself or to the jury, 

Mr. Faunrieroy. We object to it on the ground that le was not ex- 

amined dnehief in regard to it, 
S48 Mr. MeDonaup. We have a right to cross-examine him as te 
that <tatement, have we not? We certainly have. 

Mr. Pauntrieroy. We don't deny that. 

Mr. Me Doxanp. Now, then, the object of the questions to be put has 
in view the eross-examination on that potnt. 

Mr. Fauntriecroy. It does not alter the situation at all as to what the 
object is. Ie proposes now to cross-eXamine the defendant on a matter 
that he has not testified to in elief. 

Mr. MeDoxano. Tle has testitied in chiet that he was not a regular 
licensed plivsieian, 

Mr. FAUNTLEROY, We concede that. 

Mr. Crover. Jo want to find out whether that is so or not. 

Mr. Faunrorroy. TP don't object to that, 

Mr. Croven. TE propose to conduct my examination to suit myself, 

Mr. Facunrieroy. L propose to make my objection to suit myself. 

Mr. Crover. Phat is what Tam trving to do. 

Mr. Faunrirroy., That is what bam trving to let the court know 
now, 

The Courr. Phat paper—I don’t remember what paper itis. TP would 
like to look ut it and SCC, 

Mr. Choven. ft is a diploma. 

Mr. Faunrienoy, TE deay that; it is not a diploma. 

Mr. Crover. That is what [want to find out, whether it isa diploma 
or thot, 

The Court. T can not make out what this paper ts. 
844) Mr. Chover. Look at that, Mr. Maxwell, and see if that is vour 
handwriting. [Handing Exhibit 5 to witness. | 

Mr. Faunruenoy. Your honor, we have now one matter before the 
court and it does seem to me that that had better be disposed of first. 

Mr. CLover. There is no question. I started to read a document and 
he objected. 

Mr. Fauntieroy. On the contrary, vour honor, Mr. Clover said, “ ] 
now propose to read a document (that piece of foolscap paper with the 
writing on it); I now propose to read this document to the witness with 


SE emma — 
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a view to cross-examine him on it.” Now, I objected to his reading that 
document for the purpose stated. Now, he says there is another matter 
before the court; [say that matter is before the court. 

The Courr, Will vou state vour position again, Mr. Me Donald, in rela- 
tion to that? 

Mr. MceDoxatp. My position was this: The defendant stated on di- 
rect examination that he was not a licensed practitioner, never had been, 
never so represented himself to any one; that under the law of the State 
of Massachusetts no license was required; that any one could practice 
medicine there; that he never held himself out to Mr. Preller, Mr. War- 
ren or the world as a licensed practitioner. Now, that is a proper subject 
for cross-examination, of course. The position of Mr. Clover is this, 
that he has aright to frame some questions now, either from a document 

or from memory, or how, with reference to that subject. 
Soe) The statement that he did mot hold himself out as a licensed 
practitioner will not be denied by the defendant. 

Mr. Fatunrieroy. It is not dented, 

Mr. MeDonatp. Now the proposition is to show that he did hold him- 
~elf ont as a licensed practitioner, We, 

The Court. Tf Tam not mistaken those peipers have been proven to 
be in the handw riting of the defendant. 

Mr. MeDonanp. Yes, sir; and they have been submitted to the jury, 

Mr. Fauntienoy. ¢ ertatnily, we have ne objection to their being sub- 
mitted to the jurv. Bat the question now is that Mr. Clover shall read 
this paper te him for the purpose of cross-examining him on the paper, 

Mr. Clover. For the purpose of simplitving matters [ will withdraw 
thiat question ana ask the question whether the document which he holds 
in his hand is in his handwriting. 

Mr. Fauntrienoy, I object, | did not examine him on that. 

The Count. That is true that vou did not ask him that question, what 
that paper is, and then the court will see what the next paper is in rela- 
tion to that matter. If it is admitted at all it will be admitted on the 
eround that he never held himself out as being what is represented in that 
paper. 

Mr. Faunrienoy. Phe question is not what that paper is, bat the ques- 
tion is specifically asked, not what the paper is, but whether that paper Is 
in vour handwriting. LT object to it on the ground. that he was not  ex- 

amined in chief as to that paper or as to that matter, 
81 (Objection overruled by the court, to which ruling the defend- 
ant, by counsel, then and there exeepted at the time.) 

Answer. It ts. 

Mr. CLover. Now, if the court please, [ propose to read this so that 
the jury may understand what [am cross-examin’g him about. 

Mr. Favstieroy. We object to that on the same ground, that the 
paper has been read to the jury. 

The Court. The obiection is overruled. 

Mr. Fauntieroy. And on the ground that he can not cross-examine 
the defendant in regard to this paper, because he was not examined in chief 
as to that. 

(Objection overruled by the court, to which ruling defendant, by counsel, 
then and there at the time excepted. ) 
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Mr. Clover then read said exhibit. 

“Ts this a diploma of the Roval College of Surgeons, London?” 

(Defendant objects on the grounds last above stated, and also on the 
vround that the paper will show for itself what it is, and that it does show 
on its face that it is not a diploma from any place, Objection overruled 
by the court, to which ruling the defendant, by counsel, then and there at 
the time excepted. ) 

“Tt is not.” 

“ Where did vou obtain possession of this?” 

(Defendant objects on the ground that he was not examined in chief as 
to that. Same ruling and exception as last above stated.) 

“The parchment is mine, and the writing was done by me.” 

“Ts it the eustom of the Roval College of Surgeons of London to per- 

mit graduates to write their own diplomas ?” 
852 (Defendant objects on same ground ; sustained, ) 
* For what purpose did you write this document?” 

(¢ jected to ob sane eround ils least nhbove ~tated, Objection overruled : 
to which ruling detendant, by counsel, then and there at the time ex- 
cepted. ) 

“To merely wrote that as an exercise in that peeuliar kind of penman- 
ship and writing on parchment.” 

“This is a lesson in penmanship, is it?” 

“That is a lesson in engrossing, or rather to keep myself in practice in 
an engrossing hand,” 

* "Phat was the purpose ana object of it? 

Von” 

“Have vou been in the habit of practicing engrossing av and writing 
old) English?” 

* That is not old English, sir: that is an engrossing hand.” 

“Was there anvthing that dietated vour choice of the subjeet in prac- 
ticiIng engrossing 2” 

(Detendant objects : sustained. ) 

“Ts it not a fact vou wrote this for the purpose of deceiving people and 


lending them to believe thst Vou Were oa meniber of the Reval College ot 


ry ** 


Surgeons of London + 

(Detendant objects: objection sustained, ) 

* When vou practice engrossing are vou in the habit of first drafting 
in lead-pencil what vou are @oing to engross 2” 

(Detendsant objects > sustained, | 

* Look at this document and tell me what vou were practicing on when 

Vou Wrote on that.” 
i (Objeeted toon ground that he was not examined in ehiet as to 
that: objection sustained, ) 

“What is that vou have in vour hands? ” 

(Objected to by defendant on the ground that it is incompetent, and the 
paper will show for itself what it is. Objection overruled ; to whieh rul- 
ing defendant at the time excepted.) 

“Ttisa piece of paper. 

* What is the purport of the writing?” 

(Defendant objects ; sustained. ) 

* Then thesonly answer that vou can make is that it is a piece of paper ; 
that is vour answer.” 


a 
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No answer, 
“You have stated that vou had no recollection of talking French to Mr. 
Armo?” 
“No, [T don’t remember it.” 
* Look at this prescription and see whether vou recognize it.” [Pre- 
: ~cription shown witness, | 
“Yes, sir; [recognize it ; this is a dover powder prescription.” 
* Where did you write that prescription ?” 
* T believe T wrote it and gave it to the barber.” 
ad * How is it that vou ean recollect, when vou were in such an excited 
state of mind, that vou wrote that prescription and gave it to the barber, 
and diagnosed his case as one of cold, and can not recollect: the French 
conversation that was carried on that evening ?” 
* Because [have refreshed my memory by looking at the preserip- 
thon, 
So * Does that refresh your memory as to everything that occurred 
in the shop that evening?” 
** ‘ertainly hot. 
* To what extent does this refresh vour memory simply as to the writ- 
ing ot the preseription ie 
“From seeing the prescription it refreshes my memory as to the faet 
that the man told me he was suffering from a cold and this is the pre- 
scription P gave him.” 
“Tt refreshes vour memory to the extent of making you remember that 
he had a cold and that vou gave him that preseription? ” 
‘ “That is so.” 
“Tt recalls to vour memory nothing else?” 
* Well, of course, it reealls te my memory the fact that ] was in the 
barber shop and got shaved, and all of that.” 
“But vour efforts to speak French to Armo and the efforts of Armo to 
~peak Kreneh to vou, that does not recall that to your recollection ? ” 
* Certainly hot; I can not speak French.” 
“ Didn't vou speak French on vour route from here to San Francisco, 
on the train, or atte pee tw speak Krenceh? 
(Defendant object~ ; sustained. ) 
“What was vour purpose in going to Hart & Duff's and purchasing a 
eae 
“Well, L didn’t care to go out West with a silk hat on; 1 thought that 
a silk hat would attract attention and that one of these soft felt hats would 
enable me to get away better than wearing a silk hat.” 
“Why were von afraid that a silk hat would attract attention to 
= . vou?” 
8550 * Beeause, from what I read, <ilk hats were not worn out West.” 
“Was it vour desire to look like a Yankee?” 
* Well, [ suppose it was as much as TE possibly could.” 
* Phe Vou recollect of making that statement te the gentleman who sold 
vou the hat?” 
~ «No, TP don’t recollect of making the statement, but it is verv probable 
I did sav something of the kind to him.” 
“What name did vou give the gentlenian ‘ 
*T can’t tell vou.” 
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“Were you ever acquainted with anybody by the name of Tewfick ?” 


“No, TP ean't sav that | was.” 

“Did vou ever hear that name before * 
“Not that Pam aware of” 

* Never heard it in court here even?” 

* Vos, of course [TE heard it in court.” 

©“ Did vou state at that time that vour name was Tewtiek 7” 

“ T can not SAV Whether [ have or not.” 

Have vou ever gone by that name?” 

“TD can not suv that PE have.” 

“Answer yes ore, Do vou state positively that vou have never gone 
by the name of Tewtiek 2” 

*(Detendant objects ; ~ustained, ) 

“Did vou tell anybody in that store that vour name was TPewtiek 2” 

* Lean not ari AY whether [Paid or not.” 

* Did vou ever serve in the Hevptian service?” 

as No, <r. 

sis Military Service * 

* No, sir” 
RG “Didn't vou tell Mr. Duff that von were an Egyptian military 
oflicer 2° 

7 did not.” 

“You state that positively + 

* Positively.” 

“When vou bought this hat were vou still laboring under that peculiar 
state of mind that rendered vou ineapable of knowing what vou were 
doing 2?” 

“Well, | have never said LT was in such a position that Twas not capa- 
ble of knowing what [ was doing; what | said was that DT had been 
drinking and that TP couldn’s recollect what T did do at the time: un- 
doubtedly — 

(Interrupting. “Phen, at the time vou did know what vou were doing?’ 

Mr. Fatnrieroy, Let me tintsh his answer. 

Mr. Clover. Go ahead, 

The Court (to witness). Have vou anything else to add ? 

Witness, No, sir. | 

“Then, at the time vou did these things and said these things, vou 
knew what vou were doing?” 

“No, TE won't sav that; but at the time [ did what IT thought was best 
to cover up my identity and eseape.” 

* You satd these things and did these things and performed these acts 
for that purpose ?~ 
“T cannot sav that: TP owon't sav that.” 

“What can vou sav in regard to vour eonduet 2” 
“All that Tecan sav is that Thad been drinking freely and that T did 
what T considered the best thing for me to do to get away.” 


r) ** 
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S57 “What | want to know is this: Whether your condition pre- 
vented vou from remembering at the present moment what vou 


> °°? 


did then, or whether it prevented vou from acting rational at the time ? 
“The amount of drink T had then certainly prevents me from remem- 
bering what T did at that time.” 
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* But vou were capable of understanding the consequence and effect. of 
what vou did about that time?” 

“That T won't sav.” 

“What was vour condition of mind at that time?” 

“My condition, as TL teld vou, was that To had been drinking pretty 
freely.” 

“What effect did vour drinking have upon vou at that time—not what 
effect it had upon vour memory, but what effeet it had upon vour actions 
at that time?” 

“Well, it made me doa great many things that had [To been sober | 
would not have done.” 

* Por instance, what?” 

“Tecan not tell vou what: if vou will tell me any of the actions perhaps 
T can.” 

“You have heard them all enumerated here by witnesses,” 

“TL will tell vou one of them anvhow: Had DT been perfectly sober I 
saould certainly not have given the barber that prescription.” 

* You prescribed for him, then, when von were intoxicated?” 

“No, sir: not intoxicated.” 

“Well, under the influence of liquor?” 

“Thad been drinking.” 

* How is it that vou are able to state positively that vou did not tell 

Mr. Hart that you were in the Egyptian service?” 
RN “ Because that is a story that T have never told to anybody.” 
“That is something new and original?” 

* That is something new and original.” 

“* And that is the way that vou determined the fact that vou did not tell 
that story?” 

“Phat is the only way.” 

* Because it is a new one’” 

* Because it is new and original.” 

* You think it probable that vou teld these others because they were 
net new; Is that se?” 

“To-day is the first time Thad heard about the Egyptian story.” 

“You didn't hear Mr. Hart testify to that?” 

“No, sir; Pdon’t remember him testifving to that. 

“Do vou remember Mr. Hart having conversation with you in which 
he asked you whether vou were in St. Louis for the purpose of buying 
horses?” 

*T don’t remember whether he said <0 or net.” 

“Did vou so tell him?” 

“T can’t tell vou.” 

“Tf von can state positively that vou dido't tell him that vou were in 
the Egyptian service, why can’t vou answer this question as positively ?” 

“* Beeause [ have already told vou that the reason is that this is the first 
time IT ever heard of it.” 

“Are you basing vour testimony on what vou recollect the witnesses tes- 
tified to; are vou stating what vou heard the witnesses testify to form your 

recollection?” 
859 “To the best of my recollection T never told Mr. Hart TP was in 
the Egyptian service.” 
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“Why were you offering these lanterns for sale?” 
“To get money on them.” 
* How were vou going to get money on them when vou said they were 
property of Dr. Sidebottom ?” 
“ By selling them.” 
* Did vou propose to use the money ?” 
© Most decided y ; I proposed to use the whole or part of it.” 
* Tn the same way that vou used Preller’s money ; is that so?” 
(Defendant objects; sustained.) 
* Mr. Brooks, do vou know what a strieture is?” a< 
“Certainly Pde.” 
* Verv well, will vou explain to us what astrieture is?” 
* A stricture is a swelling of the inner membrane around the urethra.” 
 Tlow many kinds of strictures are there 7” 
There are several kinds.” 
* Name them.” 
“There are what vou might call a possible, an impossible, and a bridal 
stricture ; I forvet the other name just now ; there are some others that I 
don’t remember.” 
“Are there any other wavs of classifying strictures besides what you 
have mentioned?” 
“There may be.” 
“Have vou ever heard of any other way?” 
“TT ean't say whether [have or not.” 
“Are they ever classified according to the cause that occasions 
them?” “a 
S60) “They may be by some writers.” 
“Did vou ever hear of that classification ?” 
* Tecan not sav whether [I have or not.” 
* Did vou ever hear of a traumatic stricture ?” 
* T have no recollection now of having heard of one.” 
“ Did vou ever hear of an acute, inflammatory stricture ?” 
“Certainly TP have.” ; 
“Organic inflammatory stricture 2” 
“| have heard of organic and hereditary strictures.” 
“ Did vou ever operate prior to Easter Sunday, 1885, upon any person 
for stricture?” 
“T have.” 
* When and where?” 
“At Hyde.” 
“When?” 
“ About 12—in the vear—let me see—'60—’84.” - 
* What kind ofa stricture was it that you operated upon at that time ?” 
* Tt was an ordinary stricture.” 
“What was its technical, scientific name ?” 
*T ean’t tell vou that.” 
“ How did vou treat the stricture ?” 
* By using catheters of different sizes.” 
* Before vou used the catheter at that time, did vou determine the size 
of the catheter ?” 
“A gentleman who was treating the case at the time told me what it 
was and I took his word for it.” - 
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“Did vou determine first where it was located ?” 
“7 did.” 
S61 “ What means did you use to determine where the stricture was 


«p?? 


located before you attempted to pass the catheter * 

‘* T passed the catheter down, and as soon as I came against the obstruc- 
tion [ came to the conclusion that that was the place where the stricture 
Was, 

“What did vou treat Mr. Preller for in the East?” 

* For the results of a private disease.” 

* Well, what private disease?” 

* Or rather I should sav private habit—masturbation.” 

* Does that prodace stricture?” 

* T won't say that it does or that it does not.” 

* What did vou prescribe for that?” 

“ If vou will let me have those bottles 1 can tell vou what T used.” 

* Never mind ; tell me without those bottles 7” 

“Verv good, sir; | used tonies.” 

“ What tonics?” 

“ T used tincture of iron, tincture of aconite—no IT don’t think it was 
aconite, [ forget now; [ used phosphorus and nux vomica. I used the 
greater part of the drugs that vou found in my bag—mvy valise.” 

* You used them all ?” 

“No, [ don't sav all; the greater part of them. 

* Were those bought for Mr. Preller’s use?” 

“Well, no, they were bought for my own use.” 

“ You were devoting them principally to Mr. Preller’s health ?” 

Principally.” 

* How long were vou treating him for this self-abuse 2” 

* Ever since his arrival in this country.” 
R62 * When did he first inform you that he was addicted to that?” 
* Well, T came to that conclusion from conversations T had with 
him.” 

“ Verv well; and when you came to that conclusion, what did vou do.” 

* When | came to that conclusion, | pointed out to him the evil results 
of it.” 

* Did you broach the matter to him and question him whether he was 
indulging in that habit?” 

“No, sir: from conversations we had at different times, I told him I 
was afraid he was given to that habit.” 

* Then vou broached the matter to him?” 

“T don’t sav that.” 

“Well, vou told him that he was indulging in that habit, did you?” 

“ Yes, sir.” 

“ And vou told him that vou could cure him or benefit him ?” 

“7 told him what in my opinion the best kind of treatment was, and 
[ gave him several prescriptions and several quantities of medicine for it.” 

“* What did he say when vou told him that vou thought he was addicted 
to that habit ?” 

* Well, he didn’t deny it.” 

“ Did he admit it?” 

* Not in so many words, he did net.” 
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“Did he get angry ?” 
“Ne.” 
* Embarrassed?” 
“Slightly embarrassed.” 
863 * Nervous?” 
* fo ean’t say about getting nervous, sir; Tam not a good judge 
of nervousness,” 
“Are you in the habit of diagnosing the cases of gentlemen vou meet 
and telling them what their troubles are?” 
“Whenever [would get intimate with a gentleman [T would tell him.” 
“Well, these prescriptions that vou sent to him while he was away, 
did they relate to this same disease ?” 
“Tf you let me see the prescription T can tell vou.” 
* Did vou send him any prescriptions for that trouble? 
“Tam not sure whether | did or not.” 
™ W here are vour catheters y" 
* Tn the Pacitie Ocean.” 
“What are they doing there?” 
* T threw them overboard.” 
* For what reason ?” 
* Beeause [Twas disgusted with the whole thing.” 
“You didn’t throw them overboard because vou wanted to disguise all 
traces of what happened in the Southern Hotel?” 
“Tecan not say that ; it was a feeling of disgust that was the principal 
reason that | threw them off” 
“Were you feeling drunk at the time you threw them overboard ?” 
* Tean’t sav that [owas drunk.” 
* Were vou in a normal condition of mind or in one of these eccentric 
states of mind that vou have desertbed vou can be in on some occasions?” 
“To was in one of the eccentric states, P should sav.” 
St) 4 "= llow often do they eccur ? we 
* fT eannot sav; DPdon't keep any track of them.” 
* Were they regular or periodieal 2” 
“TT ean't tell vou.” 
* Were they similar to this vou displayed downat the Southern Hotel?” 
* hecentricities 2” 
* Vea.” 
*T presume so.” 
* Of the same character?” 
“Whenever Vado been drinking, TF dare say [displayed those eecen- 
tricities,”” 
“Tow long had vou been out on the Pacific before vou threw those 
catheters overboard ?” 
“A dav or two.” 
“ Did anvbody see you throw them overboard 2” 
“That T can't tell vou.” 
“Did vou take any pains to keep people from seeing vou?” 
‘No, sir; not particularly.” 
“Did vou look to see whether any person observed you when vou threw 
them overboard ?” 
“No: DT just simply took my valise and opened it,and just let the 
whole things flv.” 
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“ Did you have any other implements with vou at that time?” 

“T believe I did.” 

“Did you keep anything that you did not throw overboard ?” 

“T believe the only thing that was kept was a hypodermic syringe.” 
865 “Did vou ever own a catheter?” 
“ Certainly.” 

“ Where was Preller’s stricture located 2?” 

* To the best of mv knowledge it was located near the prostrate gland.” 

“ Did vou determine the location of it before vou commenced the opera- 
tion?” 

* No, sir.” 

‘Isn't that customary ?’ 

“No; 1 believe it is customary first to find out out where the stricture 
is by means of the catheter.” 

“Anal is it necessary to Use chloroform simply to determine the loca- 
tion of the stricture?” 

“The passing of the catheter is usually attended with pain.” 

“ You state as a matter of fact that chloroform is always used before the 
passage of the catheter?’ 

“No, sir: [I don’t say that.” 

“You say it is frequently used to avoid the pain caused by it?” 

“No, sir; TP sav that Erichsen says that he has freque antly in his own 
experience found that the use of chloretorm has enabled him te pass a 
catheter In case of stricture where previously he had not been able to pass 
it. 

“ Would you at’empt to pass a catheter before you located the stricture 
and found out what sized catheter was necessary 

“ You have to find that out by experience, or ae by trving.” 

“What are the means used in trving ?” 
866 “ Various means,” 
“What 2” 

“Some use a soft wax bougie, pass that down to the strieture and take 
an impression of the stricture on it, and some people take a catheter of a 
medium size and trv whether it passes easily or tightly, and some people 
use a sound,” 

“What means did vou use to discover that Preller’s stricture was lo- 
cated near the prostate gland?” 

* T saw that it was not located in the orifice, and T came to the conclu- 
sion from that and from what he said that it was some distance down, and 
I found that T eould not pass a eatheter without giving him great pain.” 

“What point did your catheter reach at the time Mr, Preller gave evi- 
denees of pain: i 

* T was just proceeding eto insert it, but T can’t tell vou whether it had 
reached the stricture or not; as soon as Mr. Preller made the pecnliar 
noise | left that. sir, at once.” 

“Tow far had the catheter been inserted at that time?” 

“T just told vou that [ was proceeding to insert it.” 

“ Had von got it in the urethra at all?” 

“Slightly.” 

“ How far?” 

“T can’t tell vou how far.” 
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“What size catheter did vou use?” 
me. 4. 

* How many catheters did vou have?” 

“Tf T remember correctly I had 4, 5, 6,7, 9, and 10.” 

S67 “ Whose make were they, or what catheter was it?” 

“Tt was an ordinary catheter; [ can’t tell you whose the make 

Was.” 

“ Was it a steel catheter—of what material was it made?” 

“Tt was made of some metal, silver-plated ; as near as [can remember 
the curve was about a quarter of a circle, or four and one-half inches in 
diameter.” 

© You sav VOU used a No. 72?" 

“Yes, sir; that is my recollection.” 

“Was that the smallest catheter that you had?” 

” No, sir. 

“What induced you to select that peculiar size of catheter betore you 
knew where the stricture was located or the character of the stricture ?” 

“ Because where there is a stricture a small catheter would pass through 
and you would fail to find out whether there is a stricture there or not. 
Another reason is that with a small catheter there is some risk of tearing 
the walls of the urethra.” 

“ But vou do state as a fact it is customary to use chloroform whenever 
2 catheter is introduced into the urethra ?” 

“ No, sir.” 

“What was vour statement tothe jury yesterday when vou turned around 
and spoke to them in regard to that facet ?”’ 

“ Just the same as it Is to-day.” 

“What is it?” 

“As regards what?” 

“As regards it being necessary to use chloroform in it?” 
ROX * T said yesterday that upon the authority of Mr. Erichsen that 
all operations about the anus and genital organs are very painful, 
and that the patient ought to be fully under the influence of the anies- 
thetic and that the use of chloroform was necessary. [| ean show the pas- 
sage if you like. 

“And acting upon that, vou thought it was necessary to give chloro- 
form?” 

7 did.” 

* Look at those catheters and see if vours resembled them.” — [Catheter= 
shown witness. | 

“No, sir; mine were much plainer than these.” 

“ Well, in regard to the size; that is what I want to know.” 

* These are a set of sounds. These are not catheters.” 

“Will vou look at these?” [Handing instruments to witness. ] 

“These steel instruments are also sounds, but they have been very much 
bent. ‘That is about a No. 11, I should think.” 

“Well, tind something that will indicate the size of the instrument that 
vou used.” 

“T will, if T possibly can. IT see there are two catheters here bearing 
the same number, but they appear to me to be slightly different in size.” 

* How long after his arrival was it that Mr. Preller broached the sub- 
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ject to vou of vour treating him? 
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vither the same day or the day following.” 
“ Did vou tell him at that time what it would be necessary to do?” 
“ If my recollection serves me right, I did.” 


869 “ And how many conversations did vou have with him?’ 
As regards that subject?” 
é6 Ves. ee 


“T can not say how many. We spoke about it pretty frequently.” 

“When was the time fixed upon when the operation was to be per- 
formed ?” 

“T think we decided on that on Sunday.” 

“What time on Sunday ?” 

“ T can’t speak positively, but if | remember correctly it was some time 
during Sunday morning.” 

“And was any particular time in the afternoon fixed for the opera- 
tion?” 

“No; I don’t think any special time was fixed.” 

“W he n Was it fin: ally settled that an operation was to be performed that 
Sunday afternoon’ 

“T can not say when it was finally settled.” 

“When he lett vour room on Sunday afternoon and went up stairs to 
his own,did he go with the intention of preparing for the operation?” 

* He did, sir.” 

* And he returned how soon afterwards ?” 

“Shortly afterwards.” 

“Was it after he eame down to vour room that vou went for the chlo- 
reform?” 

= No, “Ir: | believe I cravt the first lot previously.” 

‘How long was that after vou had been in the cigar store that vou went 
after the chloroform ?” 
. Your mean for the second me?" 

* The first time. 


S70 “Tf T remember correctly, the tirst supply had heen vot before 
that.” , 
* Before he came down to the room?’ 
“ Ves, sir.” : 


“Was it when he was up in his room?” 
* No, sir: earlier on in the dav.” 
“What time was it that vou and he left the cigar-stand angl went up to 
vour reom ? | 
“ T don't know.” 
“* Tlow long was that after dinner?” : 
*T ean not tell vou. I didn’t take any particul: ir notice of the time.” 
* Was he in vour room at the time that vou went for thateirst bottle of 
chloroform ?” ; 
“T ean’t tell vou whether he was or not. 
* Did vou go for the bottle of chloroform before or after the cigars were 
pure hi ised * ” 
‘ Before the cigars were purchased, if I remember correc Iv. 
* Where had you met Preller after you returned from purchasing the 
chloroform ? 
“Tam not sure whether it was up in my room or down in the rotunda 


of the hotel.” : 
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“What time was it that Maggie Cuddy saw vou two in the room? 
Was it before or after the purchase of the chloroform r 7 

* TP can’t tell vou that; Tam not positive about it.” 

Bi Ddicl ahi see Vou before Mr. Preller Culne down in his yown ? Hg 

oe! 
sil * Tlow long before? ” 

*Tean’t tell vou how long, sir; TP didn't take any notice of the 
lapse of time.” 

“What time was it that Mr. Preller returned from his room and you 
commenced the operation?” 

* Tt was some time between the time we left the cigar-stand—in  faet, 
to fix it more definitely, it was shortly betore T went to Fernow’s for the 
second supply of chloroform,” 

* About how long before vou went tor the second) supply?” 

“Shortly before; [can’t tell vou how long; [ can’t fix it detinitely ; 
was between the two times.” 

* Had vou noticed anybody in the adjoining rooms that afternoon?” 
” No, sir. 

* Do vou know whether thew were eceupled or not?” 

‘tT do not.” 

* During vour stay at the hotel had vou ever seen anybody leaving 


—< 
— 


entering the rooms on cither side of room 144°" 
“To ean’t tell vou whether | did or not; if T did TP didn’t notice it.” 
* Tlow close was vour bed to the window ?” 
“Some distance away from the window.” 
* Did vou proceed to close the shutters ?”’ 
“Tam not sure whether the shutters were put to or not ; [ won't speak 
positive about it.” 
* There was a little poreh on the outside of your window, was there 
not—veranda ?” 
“DT think there was.” 
* Did vou close the window 7” 
Si2 “Tean't tell vou, sir” 
* And vou can’t tell whether vou closed the shutters or not?” 
“No.” 
“Did Mr. Preller disrobe at your request, take off everything except 
is underelothes and shirt?” 
“Well, ves.” 
“Did vou arrange his position on the bed?” 
* 7 told him to le down on the bed.” 
“Did vou tell him anything further in regard to his position?” 
“Po lie on his back ; that was all.” 
“You thought that was a proper position; simply to lie on his back ? 
Vos, sir: that is all.” 
“Tow far is the wash-stand from the bed ?” 
* Across the room.” 
“About how many feet 
“T can’t tell you; | have not the slightest idea.” 
“What was your idea in applying the chloroform to the lint at the 
wash-stand, instead of at the bedside ? ” 
“ Because putting the chloroform bottle on the wash-stand there would 
be something for it to stand on.” 
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* Did you notice where you put the bottle when you set it down?” 

‘No, sir: I did not.” 

“Did you hear any noise made by the bottle upsetting ?” 

re No; I didn’t notice anv. 

“Was that a marble-top wash-stand ?” 
ST} “Tam not sure whether it was marble or some metal: 1 don't 
remember.” 

“The basin was marble, was it not?” 

“T don’t remember whether the basin was marble or whether it was 
some metal.” 

“Tt was either marble or some metallic substanee ?” 

‘To the best of my knowledge it was marble.” 

“Did vou lock the door?” 

“Tam not sure whether I did or not.” 

* You omitted to lock the door when about to pertorm an operation of 
that kind?” 

“The probabilities are that [did lock it.” 

* Then vou know that vou did loek it?” 

“No, sir; | would not like to pledge myself positively to that, as DT say 
the probabilities are that } did. The probabilities are that being about 
to perform an operation of that kind, | did lock the door.” 

* And then vou applied the drach of chloroform to Mr. Preller?” 

*y poured adrachm of chloroform onto the piece of lint,as I told you, 
and—— 

“And vou found that is was not suffietent ?” 

“Found what. sir: that one drachm was not sufficient?” 

You.” 

“Certainly, | did.” 

* And then vou returned to the wash-stand ?” 

“Ves: DP returned to the wash-stand and found that the bottle was 
knocked over.” 

“Tad vou corked it?” 
Sid “No. sir” 
“ Have vou any recollection at all upon the subject of corking ? ” 

* | knew that as T was about to use it, | should not put the cork in.” 

“In what condition was Mr. Preller when you went over to the wash- 
stand to get some more chloroform ? ” 

“* How do mean, sir; as to what condition 2” 

* As to consciousness ” re 

* The small amount of chloroform that he had inhaled had very little 
‘anv effeet on him.” 

“ Was he conscious ? ” 

“Yes, sir.” 

“Able to talk?” 

“ Yes, he would be able to talk.” 

* Did he talk ?” 

“ T cannot say whether he did or not.” 

“Why can’t you?” 

‘* Because I don’t remember.” 

“ When you found the empty bottle, what did you do?” 

“When I found the empty bottle I was rather surprised at what I sup- 
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posed to be my carelessness in knocking it over, and T went to Mr. Fer- 
now’s to get some more.” 

“Did Mr. Preller talk then?” 

“T ean not say whether he did or not. The probabilities would be 
that [ knocked the bottle over, and that [ wanted to get some more.” 

“We don’t want the probabilities. The question is did you or 
$75 did vou not; or was he ina condition to know what you told him?” 
“The probabilities are that I did. T can not say whether T did 

or not.” 

* Did he sav anvthing when vou left the room?” 

“Tecan not say whether he did or not.” 

* Tlow do vou know he was ino a condition to understand what vou 
said?” 

o Well, [ could see that ly looking at him.” 

* But vou can not tell whether a word passed between vou and him after 
vou first administered the chlorotorm 2?” 

“What Tsay is this, that T would not like to pledge myself to the 
effect whether anything passed or not.” 

“ Did vou lock the door when vou went out and left Preller in there?” 

“7 ean’t swear whether [ locked the door or whether [ lett the key on 
the inside.” 

“In what position was Preller Iving when vou left the room?” 

“ Tle was laying on the bed.” 

* In the same position as when vou first administered the chloroform?” 

“(Covered over with bedclothes.” 

“Who covered him?” 

“T threw the cover over him,” 

“And vou said nothing when you threw the cover over him?” 

“TL ean’t tell vou whether [ did or not. 1 wish to speak as accurately 

as Lean; | ean’t remember everything.” 
S76 * Did vou sce him move at any time after vou first: adminis- 
tered that chloroform 2 ~ 

* Do vou mean after Thad used the first drachm + 

wn fy 

“Certainly TE saw him move after that.” 
‘Did he change his position eg 
“When Lecame back with the second supply he was then perteetly 
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Task whether vou saw him change his position * 

“Tean't sav that TP did—that [ particularly noticed him change his 
position. 

“Well, did vou notiee him at all?” 

“T ean’t answer that question, sir, T didn't take particular notice.” 

“At that time vou had made no attempt to introduce the catheter?” 

“No, sir’ 

* TIow long were vou gone ?” 

“Not very long; [ can’t tell vou exactly the length of time ; probably 
only a few minutes.” 

“What drug store did von go to first to get the chloroform ?” 

“The second supply?” 
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“T believe I went right to Fernow’s.’ 

“Did you make any attempt to get it at either of the other places ?’ 

“ Not that I remember.’ 

“ How was it that you went to the furthest drug store when you were 

in such a hurry?” 
877 “ Because that is where I had got the drug previously.” 
“Did you ever try to get it at the other places and been re- 
fused ? ” 

“T can not say that I had been refused anywhere previously.” 

“ You had been in Mellier’s prior to that, had you not?” 

“ Yes, sir; we had.” 

“You knew where that drug store was located ?” 

46 Yes.” 

“You remember being in Mastbrook’s drug store, under the Olympic 
Theatre ?” 

“TI don’t remember as to tha: one, about being in that drug store at 
all.” 

“ How did you came down stairs, by the elevator or stairs ?” 

“T can’t tell von.” 

“When vou got the chloroform what made you pinch the label off ?” 

“T don't know; there was no reason why I should pinch the label 

off.”’ 

“You had no reason for doing it, then 

“ No, sir.” 

“W hy did you throw it awa 

“T don’t remember doing that at all.” 

“Why did you object to his putting it on?” 

‘ Because I was in a hurry and wanted to get back.” 

“Tf you were in a hurry why did you pull off the label after he put it 
on?” 

“T tell you [ am not aware of pulling it off.” 

“ You don’t recollect that?” 
878 “No, sir; IT would not be positive about it.” 
«Do vou remember what you testified to yesterday on that point?” 

“That I pulled off?’ 

“ Do you remember what you testified upon your examination in chief 
upon that point?” 

“Yes, sir; I believe I said that if Mr. Fernow said that I took it off, 
I had no doubt it was correct.” 

“Is that the statement vou made?’ 

“As far as | remember, it is.” 

“Didn't you state yesterday that the reason that you took the label off 
was because you intended to put the chloroform in the other bottle that 
bore a label?” 

“ Undoubtedly, I did.” 

“ Which statement is correct ?” 

“That one.” 

“Then you did pull the label off?” 

“Yes, sir; I forgot that.” 

“ Now why should you pull the label off for such a simple reason like 
at?” 
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“ Well, because it is no use keeping the label on.’ 
“And notwithstanding all your hurry you acts of that ?” 
“No, sir; I am not sure whether the bottle was wrapped up or not, 
but taking that off was done easy without any thought at all.” 

“Why ‘did you intend to put the chloroform into the large bottle ?” 

“ Because there was a small quantity still left in the bottle.” 
879 =. And vou thought of that at the time? 
A. I can’t say that I did think of that. 

Q. Well, then, I want to know why vou pulled the label off. I want 
to know whether vou considered that as the reason for pulling the label 
off. 

A. T can not sav whether I did consider it, or not. 

Q. Well, was that the reason, or not ? 

A. I suppose it was my reason. 

Q). Then you did think of exchanging the chloroform ? 

A. Probably I did. 

Q. Well, did you or did you not? You can answer positively when 
you want to. 

A. No, sir; I ean not. 

Q. It is impossible for you to answer positively at any time? 

A. No, sir; it is not. 

(2. Then answer this positively. 

A. I told you T can not answer positively. 

Q. Didn’t vou state it positively vesterday ? 

A. I stated vesterday that to the best of recollection I gave those 


reasons, 
Q. Did you say “to the best of my recollection,” or did you not ? ’ 
A. Tecan not say that I did or [ did not. 


Q. Well, did vou state positively yesterday that vou gave this as a 
reason fof taking the label off? 

A. Undoubtedly IT did. 

Q. Now, did you state positively in the drug store, or did you stop to 
think, that you took off the label because of the reason that you were 
going to pour the contents into another bottle ? 

A. I can’t say that I stopped to reason. 
880 Q. Did that enter your mind any time ? 

A. The subject of pouring the contents of the small one into the 
large one entered my mind. 

Q. And that is your explanation of tearing off the label ? 

A. Undoubtedly that was the reason if it was done unconsciously. 

Q. Do you say it was done unconsciously, when you told Mr, Fernow 
that he should not put it on there ? 

A. I don’t say it was done unconsclously, but if I done so, it was done 
without thinking. 

Q. How about that? . 

A. I had no reason at all. If you look at the majority of my bottles 
you will find no labels on them. 

Q. Aint they marked on the outside, the contents of them ? 

A. Unquestionably they are. 

Q. Answer my question; why, on that answer, vou thought it w 
necessary to put the contents of the small bottle into the large one ? 
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A. It was not necessary. 

Q. Why did vou do so? 

A. AsI told you, it was done without thinking. 

Q. Then there was no reason for doing it ? 

A. Practically, there was no reason for doing it. | 

Q. What was vour reason for objecting to putting the label on the 
small bottle ? 


A. There was no reason for my doing it. 
Q. And after it was put on and after it was on, there was still no reason 
for your taking it off? 
A. There was no reason for my taking it off. The label was left on 
the large bottle. 
881 Q. Well, after you returned to the room 144, how did you get 
into the room ? 
A. Opened the door and went in there. 
Q. Was it locked ? 
A. I am not positive whether it was locked or not, or whether the key 
was in the inside. 
Q. Was Mr. Preller in the room at that room ? 
A. Yes, sir. 
| Q. Was he occupying the same position that he occupied when you left 
the room ” 
A. He was laying on the bed. 
Q. Did vou have any conversation with him on your return ? 
A. I believe I told him I got some more chloroform, 
‘Stn Q. What did he sav to that” 
A. He said “ All right,” or something of that kind. 


Q. Well, goon. Did you remove the clothing from him? 

A. Yes, sir; 1 threw the bed-clothing to one side. 

Q. And proceeded to perform the operation ? 

A. And proceeded to perform the operation, sir. 

Q. Did vou leave him in the same position that he originally occupied ? 

A. On his back ? 

Q. On his back ? 

A, Sir? 

Q. I say, did vou leave him in the position that you left him when you 
commenced to perform the operation ? 

A. I can not hear what you say, sir, there is so much noise. 

Q. When vou commenced to perform the operation, was he in the same 
position as when you left the room to go and get the second bottle of 
chloroform ? 

A. As far as I can remember, ves ; pretty much 30. 

Q. You did not take his drawers off when you commenced the opera- 
tion, did you ? 

A. He took his drawers off himself, sir, previously. 

q). And then he had nothing but his two shirts on ? 
882 A. That is all. 
Q. What were upon his feet ? 
A. I am not sure whether he had shoes or slippers on. 
Q. But he had stockings on, or socks, didn’t he? 
A. Certainly, sir. 
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Q. And he had them on when you performed the operation, didn’t he? 

A. No, sir. 

Q. He removed them ? 

A. Yes, sir. 

Q. For what purpose ? 

A. Because you put vour socks over your drawers, and you must take 
your socks off before you take your drawers off. 

(). So he took them off at the time ? 

A. As near as I can remember, ves, sir. 

(Q). And was barefooted ? 

A. I believe so. 

Q. Did he remove his upper shirt? 

A. Do you mean the white shirt ? 

Q. Yes. 

4\. No, sir. 

Q. How up above his waist was his shirt raised ? 

A. Just about to there [indicating his — It was the tail was just 
turned up. I can’t speak positively how far above. 

Q. And you put how much chloroform upon the lint when you came 
back ’ 

A. About a drachm or a drachm and a half. 

Q. Did you begin the operation immediately ? 

A. You mean to administer the anesthetic ? 

Q. No; to insert the catheter? 

A. No, sir; until he was sufficiently under the influence of the drug. 

Q. Did the second application of the chloroform indicate that he was 
sufficiently under the influence of the drug? 

A. No, sir; it did not. 
8833 Q. Then vou did not insert the catheter at all at that time? 
A. No, sir. 

Q. Then you gave him a second application of chloroform, did vou? 

A. I used several applications, sir. 

Q. Hlow many of them? 

A. I can not tell you. T did not take any count. 

Q. Well, about how much chloroform did you use ? 

A. I can not tell you that, sir; I did not take any count. 

Q. Did vou exhaust the contents of the small bottle ? 

A. No, sir: I did not. 

Q. What became of that small bottle? 

A. 1 can not tell vou. 

q). Did you destroy it? 

A. I can’t tell vou. [presume the small bottle was laving on the 
mantelpiece or in some other part of the room with the other things. 

Q. Task vou if vou destroved it ? 

A. To the best of my knowledge, I did not. 

Q. Well, did you use all the contents of the small bottle ? 

A. No. 

Q. And you can not give me an idea of how much chloroform you did 
use ? 

A. No, sir; I can’t tell you how much I used. 

Q. How many times did you administer chloroform before yuu began 
to use the catheter ? 
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A. That I can’t tell you; I did not count. 
Q. Well, what was Preller’s condition when you did use the catheter ? 
A. As regards what, sir ? 
Q. Consciousness ? 
A. Well, to me he appeared, had appeared as if I had given him suffi- 
cient anaesthetic to enable me to pass the catheter without pain. 
884 Q. Now, from the time you first administered the chloroform the 
second time and you returned with the second -vial, how long be- 
fore you began to notice that Mr. Preller was dying? 
A. I don’t understand you, sir. ) 
Q. How long were vou performing that operation ? 
A. Well, as soon as I began to insert the catheter I noticed a wincing, 
and Mr. Preller 3 
Q. No; how long a time—— 
Mr. Fauntieroy. Task that the defendant be permitted to answer the 
question. 
The Court (to witness). Finish the answer. 
Witness. I can not get at the time by the answer, sir, 
The Court. If you want to finish, vou may do so, 
Q. (By Mr. Clover.) Was it ten, fifteen, or twenty minutes that you 
were engaged there ? 
A. I can not tell vou, sir. I never looked at my watch. 
Q. Now, when Mr. Preller was dead what was the first thing you did? 
A. Do you mean, sir, when I found that he was dead ? 
Q. Was dead—yes. 
A. Well, the first thing I did, sir, was to consider what was the best 
thing for me to do. 
Q. Now, what plans did you reflect upon? 
A. Well, I was hesitating whether it would be better for me to go and 
inform the authorities, or aieties it was better fly. 
Q. Well, what methods of flight did you consider, or of concealment? 
A. Of concealment ? 
Q. Yes; of flight and concealment ? 
A. Well, I emptied my trunk, drew it up to the bedside, and put Mr. 
Preller in. 
885 Q. Well, that thought occurred to you right away, then? As 
soon as you gave up the idea of informing the authorities, the 
thought came to you to put him in the trunk? 
A. I knew that I must dispose of him some way. 
Q. Well, and that was the first way that occurred to you ? 
A. That was the first way that occurred to me. 
Q. Had you ever meditated or considered what you should do under a 
similar state of facts? 
A. I had not. 
Q. You had never thought of arranging the matter so as to lead the 
people to believe that he committed suicide ? 
A. I can’t say that I did, sir. 
Q. The only plan that suggested itself to you, and it suggested itself to 
you at once, was the plan of putting him in a trunk ? 
A. The only plan that suggested itself to me was the plan of putting 
him in the trunk. 
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Q. And you immediately emptied the trunk ? 
A. As soon as I thought of it, sir, I did. 
Q. What time elapsed between your thinking of it and emptying the 
trunk ? 
A. I can not say what length of time, sir. 
Q. Well, a minute? 
A. I can not say. It must be more, sir. 
Q. Well, how much more? 
A. It appeared to me to be a terrifically long time. 
Q. What did you propose to do with the trunk after you put him in it? —_ 
A. I did not have any definite idea as to what I should do, or, rather, 
as to what was the best thing to do. 
Q. You did not have any idea at the time other than to get him into 
the trunk ? 
A. That was the idea that struck me at the time. 
Q. Well, what did you do after you removed the things from the 
trunk ? 
A. T pat him in. 
886 (2. Well, explain the mode, now, in which you put him there ? 
A. Well, I drew the trunk up to to the bedside and put him 
in—and just let him drop, fall, in. 
Q. And he fell right in and you shut the lid down ? 
A. He went right in, sir, and I shut the lid down. 
Q. What did vou do after shutting the lid down ? 
A. Corded it up. 
Q. With what, straps or ropes? , 
A. Ropes. 
Q. Where did you get the rope? 
A. The rope was around the trunk previously. 
Q. What did you do with the trunk then ? 
A. Put it in the place it had previously occupied. 
Q. Put anything on it? 
A. Ll am not sure, sir, whether I did or not. 
Q. Now, what time in the evening was it then ? 
A. Lean not speak very positively, sir, but I should say it was before 
seven o'clock. 
Q. How long atter vou put the body in the trunk was it that you left 
the room” 
A. That [ can not tell you, sir. 
Q. Did you goto supper that evening ” 
A. I believe I did, sir, but that was later on in the evening. The wit- 
ness testified, if I remember correctly, that that was about ten o’clock. = 
Q. How long did it take you to cut those shirts off the body ? 
A. Very few seconds, sir. 
Q. Did you attempt to tear them off before you cut them off? > 
A. It was no use attempting to tear them. 
Q, Did you attempt to tear them off before you cut them? 
A. It would be simply useless to attempt to tear them. 
Q. I simply asked you whether you did attempt to do so? 
887 =A. Ttold you I did not, and I gave you my reason for not do- 
ing so. 
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. When did you return to your room ? 
. That evening. I can not tell you, but it was after supper. 
. Did you stay all the evening in your room ? 
. I can not swear whether 1 did or not. 
. What did you swear to in your examination-in-chief ? 
To the best of my knowledge, I did. 
Did you undress ? : 
. No, sir; I d’n’t think I did. 
. Did vou lie down? 
. Yes, sir; I did lie down. 
, And remain there all night? 
I would not like to swear positively whether r remained there all 
night or not. 

Q. Did you go to any other room in the hotel ? 

A. I may possibly have gone to Mr. Preller’s room, 

Q. Well, did vou or did you not ? H 

A. I would not like to swear positively, sir, whether I did or not. I 
can not tell you what I did. I mean to say, I can not speak with any 
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degree of certainty. ; 
Q. What time did you get up in the morning? ’ 
A. Early. : 


Q. Well, what room did you find yourself in — got up” 
A. I believe I was in my own room, sir. 
Q. And, well, you had been in there all night with’ the corpse, had you 


A. No, sir; [ can not say whether I had or I had hot. I was in such 
a state of mind that I can not say where I was that night. 

Q. What time was it that you cut the mustache off” 

A. In the morning. 

Q. Before you went to break fast ? 

A. I can not say as to the time, sir. I would not like to pledge 
888 myself as to the time. 
Q. Did you uncord the trunk at that time ? 

A. Certainly I did. 

Q. For what purpose ? 

A. Well, because I had then come to the conclusion that the only thing 
I could do was to get away from the place as soon as possible. I had no 
one here to advise me ; I had no one here to consult with or ask what was 
the best thing to do, and I thought the best thing that I could do was to 
get away from the city as early as possible. I then decided to leave the 
trunk and the contents behind me, and I did not know when it would be 
discovered, and the thought struck me that if for a short time I could lay 
the authorities off the real state of affairs I should have time to get away. 

Q. Now, I ask you why you uncorded that trunk ? 

A. To put in a placard. 

Q. Where did you write that placard ? 

A. In the room, if I remember correctly, sir. 

Q. Do vou mean to say that you were nervous and excited when you 
wrote that placard [handing paper containing “So perish all traitors to the 
great cause ” to witness}. 

A. I mean to say, sir, that I had certainly been drinking when I wrote 
that placard. This is very different from my ordinary handwriting. 
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Q. What did you do with the hair of the mustache after you cut it off 
the upper lip? 
A. I can’t tell you whether it was left in the trunk or not. 
Q. In putting the body into the trunk the first time did you have to 
touch it or handle it? 
A. Certainly. 
889 @. In order to close the lid down, I mean? 
A. Yes, sir, of course; certainly [ did. 
Q. In what way ? 
A. Well, if I remember rightly, I had to hold the head forward a little. —_ 
Q. Did you have to force it into the corner back from the shoulders? 
A. No, sir; LT ecan’t say that I had much forcing to do. To tell you 
the honest truth, sir, | would not like to pledge myself as to any part of 
that transaction. 
Q. You would not like to pledge yourself to any part of the transac- 
tion ? 
A. Of that transaction. 
Q. Of the entire transaction, you mean ? 
A. No, sir; of that transaction that we were just speaking of just now. 
Q. Then you mean to say you don’t know whether you touched the 
body at all or not ? 
. Certainly I must have touched it. 
. T mean after it was in the trunk ? 
You mean, sir, to force it in? 
Yes. 
Iam and IT amnot. I would not like to swear I did or I did not. , 
Because you are unable, you mean? 
Because I am unable to remember, sir. 
. With what did you affix this placard to the trunk ? 
I can’t tell you, sir. 
Did you have to move the body in order to place this placard in ? 
. I don’t really know in what part of the trunk the placard was found. 
What did you do with the tray that came out of the zine trunk ? 
A. Placed it in the other trunk. 
890 Q. Did you put this placard in at the same time that you cut 
the mustache off? 
A. Yes, sir. 
Q. And when did vou inflict the gashes upon the body ? 
A. The same time, sir. 
Q. Why did you inflict those gashes ? 
A. I can’t give any particular reason, sir, except that it was to corrobo- 
rate in some—the only possible reason that I can give you, sir, was that - 
it was in some degree to corroborate the placard. 
Q. And you were drinking all this time you were planning this method 
of concealment ? 
A. No, sir; I didn’t say I was drinking at the time. I was drinking 
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afterwards. 

Q. Well, what time in the morning was it when vou cut the mustache 
off? 

A. Tean’t tell you, sir; [before told you that I can’t fix any cronological 
rules. 
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Q. Before you went to breakfast ? 

A. I can not tell you, sir. 

Q. Before you went to Hess’s? 

A. I can’t tell you, sir, what time it was. | 

Q. Was it in afternoon ? 

A. I would not like to say, sir, whether it was in the forenoon or in 
the afternoon. To the best of my knowledge it was in the forenoon. 

Q. But how early in the forenoon ? 

A. That I can’t say, sir. 

Q. How many times did you open that trunk after you placed the body 
in it? 

A. I believe that was the only time. 

Q. Well, what did you do after you cut the mustache off and put the 
placard in? 

A. Closed the trunk again. 

Q. How did you fasten it ? 

A. With the ropes. 

Q. Did you use any sealing wax ? 

A. I won't be positive whether I did or not, sir. 

Q. Did you have any sealing wax ? 

A. Certainly I did. 
891 Q. In what position did you place the trunk then ? 
A. I placed it similar to where it had been before. 

Q. Did you put anything on it ? 

A. I won’t be positive whether I did or not. 

Q. When was the last time vou saw that trunk ? 

A. Do mean previously to seeing it on that day, sir ? 

Q. When was the last time you saw it prior to starting to San Fran- 
cisco? 

A. It was on that Monday, sir. 

Q. What time on that Monday ? 

A. Some time in the afternoon; I don’t remember the time. 

Q. How did you come to go through Mr. Preller’s pockets ? 

A. Pardon me. 

Q. How did you come to go through Mr. Preller’s pockets ? 

A. Because his pants were in my room. 

Q. Was that the reason for going through his pockets ; what were you 
looking for? 

A. I was looking to see whether he had any money or not. 

Q. Did you go up into his room first to see whether he had any 
money ” ' 

A. No, sir. I would not like to swear which I did first. 

Q. Well, did you go to his room at all to see whether he had any 
money ? 

A. No, sir; I don’t believe I did. 

Q. Were you in his room at all ? 

A. Possibly I was, sir. 

Q. Didn’t you get the key to that room on Monday from the clerk ? 

A. Well, the clerk of the hotel has sworn that I did get it, but my 
impression was that it was the key to my own room that I got. 

Q. What did you get the key to room 385 for? 
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A. I told you, sir, that the hotel clerk has sworn that I got the 
892 = key to room 385, but my impression was that it was the key to 
l44that I did vet. I have no recollection of getting the key to 385. 
Q. Isn’t it a fact that you got the key and went up and examined 
Preller’s baggage—clothing ? 
A, No, sir. 
Q. Did you take anything else of Mr. Preller’s besides the money ? 
A. The collars and the eutfs. 
Q. Anything else” 
A. I believe there is a pair of sleeve-buttons. 
Q. Where did vou get those sleeve-buttons ? 
A. From out of his shirt. 
QQ). Out of his shirt? 
A. Off his cuffs. 
Q). Flow did you come to take those off his cuffs ? 
A. Beeause they were in his room, 
Q. You saw them there and took them” 
A. I saw them there and took them. 
Q. When was it you took the buttons out of his cuffs ? 
A. Hither Sunday or Monday. 
Q. What kind of buttons were they? 
A. I can’t describe them, sir; but if vou show them to me I think I 
could recognize them again. 
Q. What did vou take the eutls for? 
A. I can't give you any reason why I took the cuffs, sir. They were 
no use to me. | had plenty of my own. 
Q. Why did vou take the sleeve-buttons ? 
A. I can’t gis2e you any reason, sir. I had sleeve-buttons of my own. 
There was no necessity for it 
Q. Why did you take the money ? 
A. To escape, sir. 
Q. You give a reason for that, and vou can not give any reason for 
taking the sleeve-buttons ? 
A. The only reason | can give is because they were in my room. 
8933 Q. Are vou in the habit of taking evervthing that is in your 
room, whether accidentally or not ? 
A. No, sir; I am not. 
Q. Is that the only reason that vou took them, because they happened 
to be in your room and took them? 
A. That is the only reason, There was no necessity why I should take 
them off. 
Q. And while vou were in this excited state of mind you removed these 
buttons from Mr. Preller’s cuffs and took them awav ‘ 
A. As a matter of fact I took them and threw ie some into my 
trunk and some into my valise. 
oa. Haven't vou alre addy told me that vou took the buttons from them ? 
A. I have already stated that to the best of my knowledge I did. 
Q. Y¥ ou took time to do that, notwithstanding you were excited and 
nervous ? 
A. I don’t see that would take much time to do. 
Q. Did you take anything else besides the articles that you have men- 
tioned ? 
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A. Not that I can remember. ‘There were several other small things. 

Q. Articles of jewelry ? 

A. No, sir. 

Q. Well, what other small things were there that you took ? 

A. There were some pocket handkerchiefs. 

Q. What did vou take those for? 

{. Simply because they happened to be in the valise. 

Q. Do you know Mr. John Jennings, a reporter of one of the daily 
papers here? 

A. Yes, sir. 

Q. Did you ever make a statement to him in regard to how you killed 

Mr. Preller” 
894 (Objected to as incompetent. ) 
Mr. CLover. Will I be permitted to contradict this witness by 
showing that he made contradictory statements ? 

Mr. Fauntieroy. The ground is very simple. Your honor will see 
at once that he was not examined as to these matters in chief. 

The Courr. Yes, sir; you may in relation to this killing; you may 
do that, although he may not have been examined in chief in relation to 
this. 

(To which ruling of the court defendant, by his counsel, then and there 
excepted.) 

A. Probably I did. 

Q. Well, don’t you know that vou did? 

A. Yes, sir; I did. 

Mr. FauntLeEroy. We ask permission, vour honor, to examine the 
defendant on that to see whether any promises or any inducements were 
held out to him. 

Mr. Bisnorv. Mr. Jennings is not an officer of the law. It does not 
make any difference whether he made any promises or not. 

The Court. You may enquire who Mr. Jennings is. Of course I don’t 
know whether he is an officer of the law or not. 

Mr. Fauntieroy, What is the court’s ruling? 

The Covert. I say I don’t know whether he is an officer of the law or 
not, of my own knowledge. 1 will allow you to put those preliminary 

uestions, ves, sir—at least, to find out something about it. 

Q. (By Mr. Facuxtieroy.) You say, Mr. Brooks, that you may have 
made some statements about this killing to Mr. Jennings, a newspaper 
reporter’ 

A. I did, sir. 
895 Q. Did he hold out anv inducements to you or tell you that it 
would be better for vou to tell him all about it? 

A. He certainly told me that it would be advantageous for me to tell 
him. 

Q. Was that what induced you to make what statements vou did make 
to him, if anv? 

A. Yes, sir. 

Q. (By Mr. Clover.) You knew he was a newspaper reporter at the 
time, didn’t vou? 

A. Yes, sir; I knew he was a newspaper reporter at the time. 

Q. He had interviewed vou before without getting anything out of you, 
had he not? 
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A. He had interviewed me many times, sir, and sometimes he got 
things and sometimes he did not. 

Q. Did you tell Mr. Jennings on the day the jury was sworn in this 
case that you knew nothing of Mr. Preller’s money ; that “ I had plenty 
of money ‘of my own, or I ‘could not have made the long trip that I did 
make ?” 

(Objected to as incompetent aud immaterial. Objection overruled.) 

A. lean’t tell what I told Mr. Jennings, and 1 don’t propose to be 
bound by any newspaper interview. 

Q. You don't? 

A. No, sir. 

Q. Did you, or did you not, make that statement ? 

A. Lean't tell you whether I did or not at that time. 

Q. Do vou swear positive ‘ly that you did not make this statement ” 

. 1 don’t swear positivels ly either one way or the other. 

> You can t state positive ‘ly, then, as to what you said no longer than 
a week ago? 

A. Not that particular interview with Mr. Jennings, I can’t. 
86 QQ. Is it not a fact that you do remember what vou told Mr. 
Jennings, but you don’t want to state it? 

A. No, sir; it is not. 

Q. And you don’t remember telling Mr. Jennings anything of that 
kind ? 

A. Not on that oceasion ; I don’t, sir. 

Q. Did you tell it to him on any other occasion ° 

A. Mr. Jennings and I have talked on many occasions, and I can’t tell 
you when [ told him and when I did not. 

Q. Do you remember ever telling Mr. Jennings that you did not know 
anything about Mr. Preller’s money, and that you had plenty of money 
of your own? 

A. I don’t remember whether I did or not. 

Q. Do you remember whether you did or not, or do you mean to say 
that you don’t remember ? 

A. What I mean to say is this: I had so many newspaper men after 
me so often that I can’t recollect what I said to any of them. 

Q. Did you ever make a statement similar to the one you made to Mr. 
Jennings to any other newspaper man ? 

A. I have already told you, sir, that so many newspaper men have 
called on me, and worried my life out of me nearly, that I can’t say 
whether I did or not. 

Q. Answer my question. 

A. I can't tell you whether I did or not. Newspaper men came to see 
me at all times of the day and niyht. 

Q. Didn’t you write a letter to your attorney at the time of this inter- 
view with Mr. Jennings or before ? 

Mr. Faunt Leroy. [I object to this, and I object to the asking of. such 
a question, It does seem to me that the State’s counsel might conduct 

this case with some regard to decency and legal courtesy and pro- 

897 fessional etiquette. It does seem to me that this has gone far 
enough. 

The Courr. What is the ground of your objection? 
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Mr. FaunTLEROY. My objection is that whatever lefter, or whatever 
note, or whatever communication this young man has addressed to his 
counsel is known by every lawyer and every student of law to be sacred. 

(Objection sustained.) 

Mr. Bisnor. That is only one side of this story. Your honor did not 
permit Mr. Clover to finish his question. This letter is not a private let- 
ter, but it is published in the Post-Dispatch, a fae simile of it, given by 
Mr. Maxwell to Mr. Jennings, the reporter of the P ost-Dispateh. 

The Court. Do you mean to say that this defendant on the stand gave 
Mr. Jennings a letter which he had already written to his counsel ? 

Mr. Brsnop. Yes, sir. 

The Court. That is another proposition, 

Mr. Bishop. What Mr. Fauntleroy says is only one side of the ques- 
tion. Your honor ruled before hearing the question addressed to the 
question. 

Mr. Faunt Leroy. They have no right to examine this young man as 
to whether he made such a communication as that. It does seem to me 
that this man is entitled to some of the safeguards of the law. It does 
seem to me that the well-settled principles of the law, that are as well set- 

tled as this has been, that he ought to have the protection of it. 
898 A man here in jail, having these newspaper men, w she have another 

interest to subserve, seeking to obtain news for the newspapers, 
coming there and interviewing him, and pumping him, and telling him 
that it would be better for him to tell them so and so, and then to en- 
deavor to get before this jury and bring into this case communications 
that this man has written to his lawyers—I say that it is not right, and it is 
not the law, and we ask this court to give this man the protection that is 
given by law to erery man who is on trial not only for his liberty but his 
life. If that is nota privileged communication, I don’t know what is. 

The Court. There is no doubt about that, that any private communi- 
cation between the client and the attorney is sacred ; but I take it for 
granted that the man who writes the letter has the right to dispose of it in 
any way he sees fit. If he does not consider it a private communication, 
I don’t see that the law is bound to consider it a private communication. 
If I did write a letter to an attorney of mine and I did say at the time, 
“ Here is the letter, so and so ; it is public property ; you can do with it 
as you like; publish it, if you like ;” if that should turn out to be the 
fact, why, then the high principle that you talk about is obliterated ; the 
man has a right to do with his own communications as he sees fit. Of 
course I don’t know exactly what attitude this may take yet ; I can not 

say anything about that at present. 
899 Q. (By Mr. CLover.) Didn’t you write an open letter to Mr. Jen- 
nings, Mr. Brooks, directed to your attorneys, given him for publi- 
cation, concerning this interview that you had with Mr. Jennings ? 

A. I did not, sir. 

Q. Did you give him any letter? 

A. I gave him a letter. 

Q. Was it intended for publication ? 

A. It was not. 
Q. Was it sealed ? 
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A. It was in an envelope. I am not sure whether the seal was fastened 
down or not. 

Q. For what purpose did you give him the letter? 

A. I gave him the letter to take to my attorneys. 

Q. Do you know whether or not that letter was ever made public? 

A. Yes, sir; I believe the whole or a part of the letter was made pub- 
lic. Mr. Jennings never had my consent to publish it. 

Q. You gave him that letter at the same time you had this interview 
with him ? 

A. Or shortly after the interview. 

Q. Then you can not state, Mr. Maxwell, whether or not you told Mr. 
Jennings that you had not taken Mr. Preller’s money, that you had plenty 
of money of your own ? 

A. No,sir; I would not like to pledge myself as to that. I rather 
think that I declined to be interviewed on that point. 

Q. You say that you destroyed or lost the letter in which Mr. Preller 
stated that he would pay your expenses to Auckland ; have you? 

A. I dor’t think that I ever stated that Mr. Preller made that state- 
ment. If I remember correctly, I stated that Mr. Preller said if I was 
short of money he would advance what was necessary. 

Q. You have lost that letter or destroved it? 

A. I have not got it. 
8994 QQ. And you don’t know what become of that small vial of chloro- 
form off of which vou pinched the label ? 

A. No, sir; I can’t say. 

Q. And your catheters are in the Pacifie Ocean? 

A. Yes, sir. 

Q. Now, will you tell me why it is you have lost all the evidence that 
would show your innocence and retained only that which would show 
vour guilt? 

A. I am not aware that I have. 


* * *. . * * * 


969 SATURDAY, May 29th, 1886. 
The court met pursuant to adjournment. Present, as on yester- 
day. 

Further proceedings in the case at bar were had as follows : 

And the defendant thereupon introduced and read in evidence to the 
jury in said cause the aforesaid interrogatories, cross-interrogatories, and 
answers thereto, sworn to before said J. H. Brooke, special commissioner 
aforesaid, as follows, to wit : 


970 The deposition of George Frederick Bowden. 


Question. What is your name, age, business, and residence ? 

Answer. George Frederick Bowden ; 49 vears of age; auctioneer and 
estate agent; Henry street, Littlemoor, Stockport, in the county of Ches- 
ter. 

Question. Are you married or single; and if married, what family 
have you? 

Answer. I am single. 
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Question. Do you know Hugh M. Brooks, son of S. ‘N. Brooks, of 
Sunny Bank, Hyde, Cheshire, England ? : 

Answer. Yes; I do. : 

Question. If so, state how long vou have known him, and how inti- 
mately ? 

Answer. I have known him from childhood, but have tee more inti- 
mately acquainted with him since his admission as a nie having had 
various business transactions with him. 

Question. Do you know what his general reputation was in the com- 
munity in which ‘he lived for being a peaceable, quiet, and law-abiding 
citizen up to and until April 5th, 1885? 

Answer. His reputation in the community in which he'lived was that 
of a peaceable, quiet, and law-abiding citizen up to January, 1885. 

Question. If so, state what it was during the period specified. 

Answer. That of a law-abiding, peaceable, and quiet citizen. 
971 Question. Do you know what has been his genefal reputation in 
the community in which he lived, and in which yeu knew him for 
being a peaceable, quiet, and law -abiding citizen, from Ajfril 5th, 1885, up 
to the present time, and what it is at the present time? 

Answer. Peaceable, quiet, and law-abiding; speaking to January, 1885. 

Question. If’ so, state what it has been and is during the time specified. 

Answer. As already stated. 

Question, Do you know what his general reputation’ was in the com- 
munity in whic h he lived for kindness and gentleness :up to and until 
April 5th, 1885% 

Answer. His general reputation in the community in which he lived 
was, that he had a kind and gentle disposition, and loyal to his friends, 
speaking to January, 1885. 

Question. If so, state what it was during the period specified. 

Answer. As alte ady stated, 

Question. Do you know what has been his general, reputation in the 
community in which he lived, and which you knew him, for kindness and 
gentleness from April 5th, 1885, up to the present time, and what it is at 
the present time ? 

Answer. Speaking to January, 1885, kind and gentle, as answered by 
question 9. 

Question. If so, state what it has been and is during the period speci- 
fied. 

Answer. As already stated. 

Question. Do you kuow what his general reputation was in the com- 
munity in which he lived for having a loving and affectionate disposition 

up to and until April 5th, 1885? 
972 Answer. He always was considered loving and affectionate ; that 
‘as his general reputation amongst the community in which he 
lived, speaking up to January, 1885. 

Question. If so, state what it was during the period specified. 

Answer. Loving, kind, and affectionate, as already stated. 

Question. Do you know what has been his general reputation in the 
community in which he lived, and in which you knew him, for having a 
loving and affectionate disposition from April 5th, 1885, up to the present 
time, and what it is at the present time? 
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Answer. Loving and affectionate, as stated in preceding answer; but 
can not speak beyond January, 1885. 

Question. If so, state what it has been and is during the periods speci- 
fied. 

Answer. As already stated. 

Question, Do you know what his general reputation was in the com- 
munity in which he lived for warmth and constancy in his friendships up 
to and until April 5th, 1885 ? 

Answer, Warm and constant to his friends up to January, 1885. 

Question. If so, state what it was during the period specified. 

Answer, As alre: uly stated. 

Question. Do you know what has been his general reputation in the 
community in which he lived, and in which you knew him, for warmth 
and constancy in his friends ships from April Sth, 1885, up to the present 
time, and what it is at the present time ? 

Answer. Warm and const: int, speaking to my know!edge of him prior 

to his leaving England. 
973 Question. If so, state what it has been and is during the periods 
specified, 

Answer. Answered by preceding question. 

Question. Do you know what his general reputation was in the com- 
munity in which he lived for honesty and integrity up to and until April 
5th, 1885? 

Answer. Have always heard of him as being strictly honest in all his 
transactions, and his reputation in the community in which he lived was 
that of being honest and straightforward, and [ always found him so in 
my business transactions with him. 

‘Question. If so, state what it was doing the period specified. 

Answer, As alre: ady stated, 

Question. Do you know what has been his general reputation in the 
community in which he lived, and which you knew him, for honesty and 
integrity from April 5th, 1885, up to the present time, and what it is at the 
present time ? 

Answer. Have already answered ; speaking to January, 1885. 

Question, If so, state what it has been and is during the period specified. 

Answer. Answered by preceding question, 

Question. Do you know what his general reputation was in the com- 
munity in which he lived for truth and veracity up to, and until April 5th, 
1885? 

Answer, Was always considered truthful, and have never heard his 
veracity questioned, speaking to January, 1885, 

Question, If so, state what it was during the period specified. 

Answer. Truthful, honest, and straightforward. 
974 27. Question, Do vou know what has been his general reputation 
in the community in which he lived, and which you knew him, for 
truth and veracity from April 5th, 1885, to the present time, and what 
it is at the present time? 

Answer. Can not speak bevond January, 1885, have already answered 
to that date. 

: ” Question. Ifso, state what it has been and is during the period speci- 
ed. 


Answer. Already answered. 
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Cross-examination on behalf of the State of Missouri, plaintiff, pro- 
pounded to the witness, GEORGE FREDERICK BOWDEN. 


1. Question. State whether you are related to the said Hugh Motram 
Brooks by blood or connected with him by marriage ; if you are, state in 
what manner vou are so related or connected. 

Answer. No; I am not related or connected in any way. 

2. Question. State whether you are personally and intimately acquainted 
with the neighbors, associates, and companions of said Hugh Motram 
Brooks prior to his leaving Hyde in January, 1885. 

Answer. I am not intimately acquainted with the neighbors, associates, 
and companions of said Hugh M. Brooks. 

3. Question. State whether you ever heard the reputation of the said 
Brooks for general moral character discussed in Hyde during the year last 
preceding his leaving Hyde in January, 1885. 

Answer. I never did. 

4. Question. Can you state upon your oath that you do know as a matter 

of fact what was the general reputation of the said Brooks for 
975 general moral character in the community in which said Brooks re- 
sided during the year ending January, 1885? 

Answer. His general reputation was that of having a good moral char- 
acter. 

5. Question. How many persons did you ever hear speak of his general 
moral character during the year last preceding his departure from Hyde in 
January, 1885? 

Answer. Never heard it discussed by any one. 

6. Question, State the names and occupations of the persons whom you 
have heard speak of the general moral character of the said Brooks during 
the time specified in the last preceding interrogatory. 

Answer. I can not, for preceding reasons, 

7. Question. If you give the names of such persons, state whether they 
were the neighbors, associates, or companions of the said Hugh Motram 
Brooks. 

Answer. I can not. 

8. Question. State what business or occupation the said Hugh Motram 
Brooks was engaged in during the year ending January, 1885, and where 
he carried on such business or occupation. 

Answer. <A solicitor carrying on practice in Market street, in Hyde, and 
at New Mills. 

9. Question. State whether you know who were the associates and com- 
panions of said Brooks during the year ending January, 1885, and whether 
you were yourself well acquainted or intimate with such persons, and state 
their respective names and occupations. 

Answer. I can not do. 

10, Question. If you know who were the associates and compan- 

976 ~— ions of said Hugh Motram Brooks and have heard them speak of 

his general moral character during the year ending January, 1885, 

state what was said on that subject to you or in your hearing by each of 

them, and state the occasion and cause of his general moral character be- 
ing discussed, 

Answer. I never heard any discussion. 

10847 11 
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11. Question. Did you, as a matter of fact, ever hear his character gen- 
erally discussed before his leaving Hyde in January, 1885? 
ao I never did. 

2. Question, Did you ever know or hear of said Hugh Motram Brooks 
a by the name of Walter H. Maxwell or W alter H. Lennox Max- 
well? If so, state when, where, and under what circumstances. 

ag re No; T never did, 
13. Question. Did vou ever know or hear of said Hugh Motram B rooks 


going by the name of T. C. Dauguier or Theodore Cecil Dauguier? If 


so, state when, where, and under what circumstances. 

Answer. [ never did. 

13. Question. Did you ever know or hear of said Hugh Motram Brooks 
going by the name of Tewtik or Perey Read? If so, state when, where, 
and under what circumstances, 

Answer. No; IT never did. 

15. Question. Do you know or have you ever known a person by the 
name of Walter H. Maxwell or Walter H. Lennox Maxwell? — If so, state 
who and what he was. 

Answer. Never. 

16. Question, Do you know or have you ever known a person 
977 ~by the name of T. C. Dauguier or Theodore Cecil Dauguier? If 
so, state who and what he was. 

Answer. No, never. 

17. Question. Did you ever know or heard of said Hugh Motram 
Brooks studying or practising medicine or surgery 2? If so, state when and 
where. 

Answer. No; I never did. 

18. Question. Did you ever know or hear of said Hugh Motram Brooks 
being a house-surgeon, or if his being in any way connected with Bar- 
tholomews Hospital, or any other hospital? If so, state when and where ? 

Answer. No; I never did. 

19. Question. Did you ever know or hear of the said Hugh M. Brooks 
attending lectures at or being in any way connected with the Royal College 
of Surgeons, London? If so, state at what time. 

Answer. Never. 

90. Question, Is it not a fact that during the vear last preceding his 
leaving Hyde in January, 1885, the general reputation of Hugh Motram 
Brooks in Hyde was that of a dissipated, profligate, and reckless man ? 

Answer. Certainly not; his general reputation was just to the contrary. 

21. Question, Is it not a fact that during the vear last preceding his 
leaving Hyde in January, 1885, the general reputation of Hugh Motram 
Brooks was that of an unreliable, untruthful, and dishonest man? 

Answer. No, certainly not; he was always considered reliable, truthful, 

and honest. [ had business transactions with him and always found 
978 him pertectly reliable, truthful, and honest. 
22. Question. At the time said Brooks lett Hyde in January, 
1885, was it not the common report, and his general reputation in Hyde, 
that he was deeply involved in debt and had forged his father’s name ? 

Answer. Never heard such a report. [ and my partner had offices in 
the same buildings at Hyde as the said Brooks and we had opportunities 
of hearing any such report, particularly as we had business relationship, 
and his general reputation was quite contrary to the question here put. 
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23. Question. At the time he left Hyde, in January, 1885, was it not 
the common talk among those that knew the said Brooks in Hyde that 
said Brooks had abused the contidence of his clients and had appropri- 
ated the money and property of his clients, and that jhe had absconded 
from Hyde to escape the disclosure of his misconduct ? 

Answer. I have never heard such a report; it was not the common 
talk. Hlaving regard to my answer to the last preceding question, that 
we had offices in the same building, I should have heard of such a report 
had there been one. 

24. Question, At the time said Brooks left Hvde in January, 1885, 
Was not his general reputation that of a man who has betrayed the confi- 
dence of those who had befriended and trusted him ? 

Answer, Certainly not; he was always considered te to those 
who had befriended him in any way. 

25. Question, Do you know at what time said Hugh Motram Brooks 
left Hyde permanently ? If so, state. 

Answer. About January, 1885. 

26. Question, When did vou last see said Hugh Motram Brooks, 
979 and under what circumstances? State particularly. 

Answer, About a week before he went away. I met him at 
Stockport Railway station on a matter of business which he, acting on 
my behalf, settled the same day to my perfect satisfaction. 

27. Question. Did said Hugh Motram Brooks ever say to vou he was 
going to America? If so, state when and where, and all he said on that 
subject. 

Answer. No, never. 

28. Question. Were you personally acquainted with C. R. Arthur 
Preller? 

Answer, No, I never knew such a person. 

29. Question, Did you ever see him in company with Hugh Motram 
Brooks, or ever hear of said Brooks speak of said Preller? — If so, state 
when and where. 

Answer, No, never. 

Gro. F. Bowpen. 


Sworn by the deponent, George Frederick Bowden, at Hyde, in the 
county of Chester, the Sth day of April, 1886, betore me. 
J. H. Brooke, 
A commissioner specialy appointed to take auch examination, and a commis- 
sioner to adininister oath in the Supreme Court of Judicature in England. 


981 And the deposition of William Billing Orton, as follows, to wit: 
The examination of Wiliam Billing Orton. 


1. Question. What is vour name, age, business, and residence, 

Answer. William Billing Orton ; 40 vears of age; chemist and dentist; 
67 St. Peter’ = Crate, Stow kport. 

2. Question. Are vou married or single, ann if married what family 
have vou? 

Answer. I am single. 

3. Question. Do vou know Hugh M. Brooks, son of S. N. Brooks, of 
Sunny Bank, Hyde, Cheshire, England ? 
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Answer. Yes, I do. 

4, Question. If so,state how long you have known him and how in- 
timately. 

Answer. I have known him for the past 6 years. Not particularly 
intimately ; he occasionally visited me during the service of his articles, 
and I have visited him a few times since his admission as a solicitor, 

5. Question. Do you know what his general reputation was in the 
community in which he lived for being a peaceable, quiet, and law-abid- 
ing citizen, up to and until April 5th, 1885. 

Answer. His reputation was that of a peaceable, quiet, and law-abiding 
citizen up to January, 1835. 

6. Question. If so, state what it was during the period specified. 

Answer. A law-abiding, peaceable, and quiet citizen. 

7. Question. Do vou know what has been his general reputation in the 

community in which he lived, and in which you knew him, for being 
982 a peaceable, quiet, and law-abiding citizen, from April 5th, 1885, 
up to the present time, and what it is at the present time. 

Answer. Peaceable, quiet, and law-abiding, speaking up to January, 
1885. 

8. Question. If so, state what it has been and is during the time speci- 
fied. 

Answer. As already stated. 

9. Question. Do vou know what his general reputation was in the com- 
munity in which he lived for kindness and gentleness up to and until April 
5th, 1885”? 

Answer. He was generous, kind,and gentle to all classes he came across, 
speaking to January, 1885. 

10. Question. [If so, state what it was during the period specified. 

Answer, As already stated, generous, kind, and gentle. 

11. Question. Do vou know what has been his general reputation in 
the community in which he lived and which you knew him for kindness 
and gentleness from April 5th, 1885, up to the present time, and what it 
is at the present time? 

Answer. I can only speak as previously answered, up to January, 
1885. 

12. Question. If so, state what it has been and is during the period 
specified. 

Answer. I cannot, for reasons already given. 

13. Question. Do you know what his general reputation was in the 
community in which he lived for having a loving and affectionate disposi- 
tion up to and until April 5th, 1885 ? 

Answer. His general reputation in the community in which he resided 
was that of having a loving, kind, and affectionate disposition, up to Jan- 

uary, 1885. 
983 14. Question. If so, state what it was during the period speci- 
fied. 

Answer. Loving, affectionate, and kind, as already stated. 

15, Question. Do vou know what has been his general reputation in 
the community in which he lived and in which you knew him for having 
a loving and affectionate disposition, from April 5th, 1885, up to the pres- 
ent time, and what it is at the present time? 


BROOKS VS. STATE OF MISSOURI. 165 


Answer. Can not speak to present time. His general reputation to 
January, 1885, was as I have previously stated. 

16. (Question. If so, state what it has being and is during the periods 
specified, 

Answer. As already given. 

17. Question. Do you know what his general reputation was in the 
community in which he lived for warmth and constancy in his friendships 
up to and until April 5th, 1885? 

Answer. His general reputation was that of warmth and constancy 
amongst such friends ; such as he had were very few, speaking to January, 
1885. 

18. Question. If so, state what it was during the period specified. 

Answer. As I have already stated. 

19. Question, Do you know what has been his ge ‘neral reputation in 
Pi community in which he lived and in which you knew him for warmth 
and constancy in his friendships from April 5th, 1885, up to the present 
time, and what it is at the present time. 

Answer, Warmth and constancy to January, 1885. Beyond that date 
I cannot speak. 

20. Question. If so, state what it has been and i is during the 
984 periods specified. 
Answer. Answered by preceding question. 

21. Question, Do you know what his general reputation was in the 
community in which he lived for honesty and integrity, up to and until 
April Sth, 1885? 

Answer. His general reputation in the community im which he lived 
w r er of honesty and integrity up to January, 1885. 

2, Question. If so, state what it was during the period specified ? 

Amoet As prev iously stated. 

23. Do you know what has been his general reputation in the commu- 
nity in. w hich he lived and which you knew him for honesty and integ- 
rity from April Sth, 1885, up to the present time, and what it is at the 
present time? 

Answer. Speaking to January, 1885, I have already answered. 

24. Question. If so, state w hat it has been and is during the period 
specified. 

Answer. As already answered. 

25. Question. Do you know what his general reputation was in the 
community in which he lived for truth and veracity up to and until April 
5th, 1885? 

Answer. His general reputation in the community in which he lived 
was that of being truthful. I never heard his veracity doubted, speaking 
up to January, 1885. 

26. Question. If so, state what it was during the period specified. 

Answer. Truthful, honest, and straightforward. 

27. Question. Do you know what has been his general reputation 
985 in the community in which he lived and which you knew him for 
truth and veracity from April 5th, 1885, up the present time and 

what it is at the present time? 

Answer. I have answered as to my knowledge to January, 1885, and 
not having seen or heard of him since, can not speak beyond that date. 
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28. Question. If so, state what it has been and is during the period 
specified. 

Auswer. As already answered. 

Cross-examination on behalf of the State of Missouri, plaintiff, pro- 
pounded to the witness WILLIAM BILLInG Orton, 

1. Question. State whether you are related to the said Hugh Motram 
Brooks by blood, or connected with him by marriage ; if you are, state in 
what manner you are so related or connected. 

Answer. I am not related to him any way whatever. 

2. Question, State whether you are personally and = intimately ac- 
quainted with the neighbors, associates, and companions of said Hugh 
Motram Brooks prior to his leaving Hyde in January, 1885? 

Answer. [ am not. 

3. Question, State whether vou ever heard the reputation of the said 
Brooks for general moral character discussed ins Hyde during the year 
last preceding his leaving Hyde in January, 1885? 

Answer. I never did. 

4. Question, Can you state upon your oath that youdo know as a mat- 
ter of fact what was the general reputation of the said Brooks for general 
moral character in the community in which said Brooks resided during the 

year ending January, 1885? 
986 Answer. His gene ral reputation in the community in which he 
lived was that of having a good moral character. 

5. Question. How many persons did you ever hear speak of his gen- 
eral moral character, during the year last preceding his departure from 
Hyde in January, 1885. 

Answer. I can not call to mind any one. 

6. Question. State the names and occupations of the persons whom 
you have heard speak of the general moral character of the said Brooks 
during the time specified in the last preceding interrogatory. 

Answer. I can not. 

7. Question. If you give the names of such persons, state whether they 
were the neighbors, associates, or companions of the said Hugh Motram 
Brooks. 

Answer. I can not. 

8. Question, State what business or occupation the said Hugh M. Mo- 
tram Brooks was engaged in during the year ending January, 1885, and 
where he carried on such business or occupation, 

Answer. He was a solicitor and carried on practice in Market street, 
Hyde, to January, 1885. 

9. Question. State whether you know who were the associates and com- 
panions of said Brooks during the year ending January, 1885, and 
whether you were yourself well acquainted or intimate with such persons, 
and state their respective names and occupations. 

Answer. This I can not do, 

10. Question. If vou know who were the associates and companions of 

said Hugh Motram Brooks and have heard them speak of his general 
moral character during the year ending January, 1885, state what 

987 was said on that subject to you or in your hearing by each of them, 
and state the occasion and cause of his general moral character be- 

ing discussed. 


BROOKS VS. STATE OF MISSOURI. 167 


Answer. I never heard any discussion. 

11. Question. Did you, as a matter of fact, ever hear his character 
generally discussed before his leaving Hyde in January, 1885 ? 

Answer. I can not say I ever did. 

12. Question. Did you ever know or hear of said Hugh Motram 
Brooks going by the name of Walter H. Maxwell or Walter H. Lennox 
Maxwell? If so, state when, where, and under what circumstances. 

Answer. I never did. 

13. Question. Did you ever know or hear of said Hugh Motram Brooks 
going by the name of T. C. Dauguier or Theodore Cecil Dauguier? If 
so, state when, where, and under what circumstances, 

Answer. I never did. 

14. Question. Did you ever know or hear of said Hugh Motram 
Brooks going by the name of Tewfik or Percey Read? If so, state 
when, where, and under what circumstances, 

Answer. No, never. I never knew or heard of his passing by any 
other name than his own. 

15. Question. Do vou know or have you ever known a_ person by the 
name of Walter H. Maxwell or Walter H. Lennox Maxwell? If so, 
state who and what he was. 

Answer. Never. 

16. Question. Do you know or have you ever known a person by the 
name of T.C. Dauguier or Theodore Cecil Dauguier? If so, state who 
and what he was. ; 

Answer. Never. 

17. Question. Did you ever know or hear of the said Hugh Mo- 
988 tram Brooks studying or practicing medicine or surgery? If so, 
state when and where. : 

Answer. Never. 

18. Question. Did you ever know or hear of said Hugh Motram Brooks 
being a house surgeon, or of his being in any way connected with Bar- 
tholomew’s Hospital or any hospital? If so, state when and where. 

Answer. Never. 

19. Question. Did you ever know or hear of the said Hugh M. Brooks 
attending lectures at, or being in any way connected with, the Royal Col- 
lege of Surgeons, London? If so, state at what time. $ 

Answer. Never. : 

20. Question. Is it not a fact that during the year last preceding his 
leaving Hyde, in January, 1885, the general reputation df Hugh Motram 
Brooks, in Hyde, was that of a dissipated, profligate, an reckless man ? 

Answer. I never heard of his having such a reputation, and am strongly 
of opinion he did not bear such a character. ' 

21. Question. Is it not a fact, that during the year lhst preceding his 
leaving Hyde; in January, 1885, the onal reputation of Hugh Motram 
Brooks was that of an unreliable, untruthful, and dishohest man ? 

Answer. Such was not his general reputation; he was considered reli- 
able, truthful, and honest. : 

22. Question. At the time said Brooks left Hyde, ih January, 1885, 
was it not the common report and his general reputation in Hyde, that he 
was deeply involved in debt and had forged his father’s name ? 

Answer. I never heard such a report. y 


? 
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23. Question. At the time he left Hyde, in January, 1885, was 

989 it not the common talk, among those that knew the said Brooks in 

Hyde, that said Brooks had abused the confidence of his clients, 

and had appropriated the money and property of his clients, and that he 
had absconded from Hyde to escape the disclosure of his misconduet ? 

Answer. I never heard such a report. 

24. Question, At the time said Brooks left Hyde, in January, 1885, 
was not his general reputation that of a man who has betrayed the confi- 
dence of those who had befriended and trusted him” 

Answer. No; his disposition was that of gratitude, particularly to any 
one who had befriended him; he was not one to betray confidence. 

» Question. Do vou know at what time said Hugh Motram Brooks 
left Hyde permanently? If'so, state. 

Answer. About January, 1885, 

26. Question. When did you last see said Hugh Motram Brooks and 
under what circumstances? State particularly. 

Answer. Shortly before he went away ; the conversation was general, and 
can not particularize. 

27. Question, Did said Hugh Motram Brooks ever say to ’ou that he 
was going to America? If so, state when and where, and all he said 
on that subject. 

Answer, No, never. 

28. Question. Were you personally acquainted with one C. R. Arthur 
Preller ? 

Answer. To my knowledge I never saw him. 

29, Question. Did you ever see him in company with Hugh Motram 
Brooks, or ever hear of said Brooks speak of said Preller? If so, state 

when and where. 
990 Answer. No, never. 
Wa. BiLLtinc Orton. 


Sworn by the deponent, William Billing Orton, at Stockport, in the 
county of Chester, the Ist day of April, 1886, before me, 
J. H. Brooke, 
A Commissioner specially appointed to take such Examination, 
and a Commissioner to administer Oaths in the Supreme Court 
of Judicature in England. 


991 And the deposition of RicHarp Brows, as follows, to wit: 
The examination of Richard Brown. 


. Question. What is your name, age, business, and residence ? 
toe er. Richard Brown; 45 vears of age ; solicitor, at Stock port, in the 
county of Chester ; residing at Cheadle Hulme, in the courty of Chester. 
2. Question. Are vou married or single, and if married, what family 
have you? 
Answer. Married ; no family. 
3. Question. Do you know Hugh M. Brooks, son of S. N. Brooks, of 
Sunny Bank, Hyde, Cheshire, England. 
Answer. I do. 
4. Question. If so, state how long vou have known him and how inti- 
mately. 


3213: 
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Answer. I have known him since 1877. He was articled to me for 5 
years, 4 of which, namely, 1877 to 1881, he was in my office at Stockport, 
and in 1882, the last vear of his articles, he was with my London agent. 
He then passed his final examination, and in 1883 was admitted a solicitor 
of the supreme court of judicature, from which time to the month of 
January, 1885, I knew him as a practising solicitor at Hyde, in tlie county 
of C hester, some few miles away from me, and he frequently practised in 
the Derby shire C ounty court, of which I was then and still am registrar. 

5. Question. Do you know what his general reputation was in the com- 
munity in which he lived for being a peaceable, quiet, and law-abiding 
citizen up to and until April 5, 1887? 

Answer. I can not speak as to his reputation while living in Hyde after 

1881, but I can speak to his general reputation in Stockport whilst 
992 he was in my office from 1877 to 1881 as being that of a peaceable, 
quiet, and law-abiding citizen. 

6. Question. If so, state what it was during the period specified. 

: nswer. As already stated. 

- Question, Do you know what has been his general reputation in the 
unuaaie in which he lived, and in which you knew him, for being a 
peaceable, quiet, and law -abiding citizen from 5th April, 1885, up to the 
present time, and what it is at the present time? 

Answer. I know nothing of him since January, 1885. 

8. Question. If so, state what it has been and is during the time speci- 
fied. 

Answer. As already stated. 

9. Do you know what his general reputation was in the community in 
which he lived for kindness and gentleness up to and until April 5th, 
1885? 

Answer. I say that from 1877 to 1881 he was generally reputed to be 
kind and gentle, and from 1x83 to January, 1885, I only occasionally 
met him, but my opinion was not altered. 

10. Question. If so, state what it was during the period specified. 

Answer. As previously stated. 

11. Question. Do you know what has been his general reputation in 
the community in which he lived and which you knew him for kindness 
and gentleness from April 5th, 1885, up to the present time, and what it 
is at the present time ? 

Answer. [ know nothing of him since January, 1885, 

12. Question. If so, state what it has been and is during the periods 
specified? 
Answer. As already stated. 
993 13. Question. Do you know what his general reputation was in 
the community in which he lived for having a loving and affection- 


‘ate disposition up to and until A pril 5th, 1885 ? 


Answer, I say that from 1877 to 1881 he was generall’ repured to be 
of a loving and affectionate fetal tong and from 1883 to January, 1885, 
I only occasional’y met him, but my opinion was not altered. 

14. Question. If so, state what it was during the period specified. 

—> As already stated. 

15. Question. Do you know what has been his general reputation in the 
community in which he lived and in which you knew him for having a 
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loving and affecti nate disposition from April 5th, 1885, up to the present 
time, and what it is at the present time? 

Answer. [ know nothing of him since January, 1885. 

16. Question, If so, state what it has been and is during the periods 
specified, 

on As already stated. 

» Question, Do you know what his gener: al reputation was in the 
Bie. in which he lived for warmth and constane vy in his friendships 
up to and until April 5th, 1885 ° 

Answer, IT sav that from 1877 to 1881, he was generally reputed to be 
warm and constant in his friendships and) from 1883 to Janu: ary, 1385, I 
only oecasional’y met him, but my opinion was not altered, 

18. Qluestion. [f so, state what it was during the period specified, 

Answer, As already stated. 

4 IY. Question, Do vou know what las been his general reputa- 

Phe in the community in which he lived and in which you knew 
him for warmth and constaney in his friendships from April 5th, 1885, up 
to the present, and what it is at the present time? 

Answer. [ know nothing of him since January, 1885, 

20. Question, If so, state what it has been and is during the period 
specified ? 

Answer. As already answered, 

21. Question. Do you know what his general reputation was in the 
community in which he lived tor honesty and integrity up to and until 
April 5th, 1885? 

Answer. I say that from 1877 to 1881 his general reputation was that 
of honesty and integrity, and from 1883 to January, 1885, I only occa- 
sionally met him, but my opinion was not altered. 

22. Question. If so, state what it was during the period specified. 

Answer. As already stated. 

23. Question, Do vou know what has been his general reputation in the 
community in which he lived and which you knew him for honesty and 
integrity from April 5th, 1885, up to the present time, and what it is at 
the present time ? 

Answer. [ know nothing of him since January, 1885. 

24. Question. If so, state what it has been and is during the period 
specified ? 

Answer. As already stated. 

25, Question, Do you know what his general reputation was in the 
community in which he lived for trath and veracity up to and 
995 until April 5th, 1887. 

Answer. I say that from 1877 to 1881 his general reputation was 
that of being truthful and [ never heard his veracity questioned, and from 
1883, to January, 1885, T only occasional’y met him, but my opinion was 
not altered. 

26. Question. If so, state what it was during the period specified. 

Answer, As alre: dy answered, 

27. Question. Do vou what has been his general reputation in the 
community in which he lived and which you knew him for truth and ve- 
racity from) April 5th, 1885, up to the present time, and what it is at the 
present time? 
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Answer. I know nothing of him since January, 1885. 

28. Question. If so, state what it has been and is during the period 
specified. 

Answer. As already answered. 

Cross-examination on behalf of the State of Missouri, plaintiff, pro- 
pounded to the witness Richarp Brown, 


1. Question, State whether you are related to the said Hugh Motram 
Brooks by blood or connected with him by marriage. If you are, state in 
what manner vou are so related or connected, 

Answer. I am not related to Hugh Motram Brooks by blood, marriage, 
or otherwise. 

2. Question. State whether you are personally and intimately acquainted 
with the neighbirs, associates, and companions of said Hugh Motram 
Brooks prior to his leaving Hvde in January, 1885. 

Answer. [ am not, 

3. Cluestion, State whether vou ever heard the reputation of the 
996 — said Brooks for general moral character discussed in Hyde during 
the vear lastpreceding his leaving Hyde, in January, 1885, 

Answer. No, I did not. 

f. Question. Can you state upon your oath that vou do know as a 
matter of fact what was the general reputation of the said Brooks for 

neral moral character in the community in which said Brooks resided, 
oe the year ending January, 1885? 

Answer. I only oceasionally met him during that year, and as he did 
not reside in my neighborhood [ can not speak as to his general reputa- 
tion in the community in which he resided. 

5. Question. How many persons did you ever hear speak of his general 
moral character during the year last preceding his departure from Hyde, 
in January, 1885? 

Answer. I am not aware that I ever heard any one speak of his general 
moral character during that time. 

5. Question. State the names and occupations of the persons whom you 
heard speak of the general moral character of the said Brooks during the 
time specified in the last preceding interrogatory. 

Answer. My previous answer disposes of this. 

7. Question. If you give the names of such persons, state whether they 
were the neighbors, associates, or companions of the said Hugh Motram 
Brooks. 

Answer. See preceding answers. 

8. Question. State what business or occupation the said Hugh Motram 
Brooks was engaged in during the year ending January, 1885, and where 

he carried on such business or occupation. 
997 Answer. He was a solicitor practising at Market Street, in Hyde, 
and at New Mills, in Derbyshire. 

9, Question. State whether vou know who were the associates and 
companions of said Brooks during the year ending January, 1885, and 
whether vou were yourself well acquainted, orintimate with such persons, 
and state their respective names and occupation. 

Answer. I do not know, and consequently was not well acquainted or 
intimate with, them. 
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10. Question. If you know who were the associates of and companions 
of said Hugh Motram Brooks, and have heard them speak of his general 
moral character during the year ending January, 1885, state what was 
said on that subject to you or in your hearing by each of them, and state 
the occasion and cause of his general moral character being discussed. 

Answer. I do not know. 

1. Question. Did you, as a matter of fact, ever hear his character gen- 
erally discussed before his leaving Hyde, in January, 1885? 

Answer, No. 

12. Question. Did you ever know or hear of said Hugh Motram Brooks 
going by the name of Walter H. Maxwell or Walter H. Lennox Max- 
well? ‘If so, state when, where, and under what circumstances, 

Answer. No. 

13. Question, Did you ever know or hear of said Hugh Motram Brooks 
going by the name of T. C. Dauguier, or Theodore Cecil Dauguier? If 
so, state when, where, and under what circumstances, 

Answer. No, LT never did. [never knew or heard of him pass by 
998 any other name than his own proper name of Hugh Mottram Brooks. 

14. Question, Did you ever know or hear of said Hugh Mot- 
tram Brooks going by the name of Tewtik or Perey Read? If so, state 
when, where, and under what circumstances, 

Answer. No, I never did. 

15. Question. Do vou know, or have vou ever known, a person by the 
name of Walter ti. Maxwell, or Walter H. Lennox Maxwell? If so, state 
who and what he was. 

Answer. No, never. 

16. Question, Do you know, or have vou ever known, a person by the 
name of T. C. Dauguier or Theodore Cecil Dauguicr? If so, state who 
and what he was. 

Answer. No, never. 

17. Question. Did vou ever know or he: ar of said Hugh MottramBrooks 
studying or practising medicine or surgery ? — If'so, state when and where. 

Answer. No, never. 

18. Question. Did you ever know or hear of said Hugh Mottram Brooks 
being a house surgeon, or of his being in any way connected with Bar- 
tholomew’s Hospital or any other hospita!? If so, state when and where. 

Answer. No, never. 

19, Question. Did vou ever know or hear of said Hugh M. Brooks at- 
tending lectures at, or being in any way connected with, the Royal Col- 
lege of Surgeons, London? If so, state at what time. 

Answer. No, never. 

0. Question, Is it not a fact that during the year last preceding his 

leaving Hyde, in January, 1885, the general reputation of Hugh 
999 Mottram Brooks was that of a dissipated, profligate, and reckless 
man ? 

Answer. No, I never heard of his having such a reputation. 

21. Question, Ts it not a fact that during the year last preceding his 
leaving Hyde, in January, 1885, the general reputation of Hugh Mottram 
Brooks was that of an unreliable, untruthful, and dishonest man * 

Answer. I was not residing in Hyde and can not say. I aii 
went there, but never heard of such a general reputation. 

22. Question. At the time said Brooks left Hyde, in January, 1885, 
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was it not the common report and his general reputation in Hyde, that 
he was deeply involved in debt and had forged his father’s name ? 

Answer. I have no knowledge of what was the common report of 
Brooks’ general reputation in Hyde at that time. 

23. Question. At the time he left Hyde, in January, 1885, was it not 
the common talk among those that knew the said Brooks in Hyde, that 
said Brooks had abused the confidence of his clients, and had appropriated 
the money and property of his clients, and that he had absconded from 
Hyde to escape the disclosure of his misconduct ? 

Answer. See last answer. 

24. Question. At the time said Brooks left Hyde, in January, 1885, 
was not his general reputation that of a man who has betrayed the confi- 
dence of those who had betriended and trusted him ? 

Answer. See last answer. 

25. Question. Do you know at what time said Hugh Mottram Brooks 
left Hyde permanently ? If so, state. ’ 

Answer. No. ' 
1000 26. Question. When did vou last see said Hugh Mottram Brooks, 
and under what circumstances ? State particularly. 

Answer. He called at my office in Stockport a few weeks before Jan- 
vary, 1885. I had aconversation with him about some cases he had taken 
for me in the Hyde County court, and upon other business matters. 

27. Question. Did said Hugh Mottram Brooks ever say to you that he 
was going to America. If so, state when, and where, and all he said on 
that subject. 

Answer. No. 

28. Question. Were you personally acquainted with one C. R. Arthur 
Preller? 

Answer. No, never heard of him. 

29. (Question. Did you ever see him in company with Hugh Mottram 
Brooks or ever hear of said Brooks speak of said Preller? If so, state 
when and where. 

Answer, No. 


RICHARD Brown. 


Sworn by the deponent, Richard Brown, at Stockton, in the county of 
Chester, the Ist day of April, 1866. Before me, 
J. H. Brooke, 
A Commissioner specially appointed to take such Examina- 
tion and a commissioner to administer Oaths in the Supreme 
Court of Judicature in England. 
* ° ~ * * * *x 


1159 And this being all the evidence in the case, the court thereupon 
of its own motion gave to the jury the following instructions, to- 
wit : 
STATE OF Missouri 
re, On indictment for 
HvuGcu Morram Brooks, atras W. H. MAx-'!- murder in the first 
well, alias Walter H. Lenox Maxwell, M. D., degree. 
alias Theodore Cecil D’ Auguier. 
GENTLEMEN OF THE JURY :—By this indictment the defendant, Hugh 
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Motram Brooks, alias W. H. Maxwell, alias Walter H. Lennix Maxwell, 
M. D., alias Theodore Cecil D’ Auguier, is charged with the offence of 
murder in the first degree. 

This indictment contains three counts, and in each of said counts the 
defendant is charged with the offence of murder in the first degree. 

By the first count of this indictment it is alleged that at the city of St. 
Louis and State of Missouri, and on the 5th day of April, A. D. 1885, 
the defendant with foree and arms in and upon one Charles Arthur 
Preller feloniously, wilfully, deliberately, premeditatedly, and of his malice 
aforethought did make an assault: 

And that the said defendant then and there a large quantity of a certain 

deadly poison and liquid called chloroform, teloniously, wilfully, de- 
1160 liberately, premeditatedly, and of his malice afore thought, did give 
and administer unto the said Charles Arthur Preller, w ith the intent 
that he, the said Charles Arthur Preller, should take and inhale the same into 
his body and lungs ; that the said defendant then and there well knew the 
said liquid and chloroform to be a deadly poison, and that the said liquid and 
chlorotorm and deadly poison so given and administered unto the said 
Charles Arthur Preller by the defendant, the said Charles Arthur Preller, 
did then and there take and inhale into his body and lungs, and that by 
reason and by means of the taking and inhaling of the-said liquid and 
chloroform and deadly poison into the bod vand lungs of the said Charles 
Arthur Preller, given and administered by the said defendant, the said 
Charles Arthur Preller became and was then and there unconscious and in- 
sensible and in a stupor of body and mind, and was then and there help- 
less and wholly in the power and under the control of the said defendant, 
and that the said defendant then and there, well knowing the helpless, un- 
concious, and insensible condition of the said Charles Arthur Preller, and 
wickedly contriving and intending then and there the said Charles Arthur 
Preller teloniously, willfully, deliberately, premeditatedly, and of his malice 
aforethought to kill and murder, did then and there feloniously, willfully, 
deliberately, premeditatedly, and of his malice aforethought, with both his 
hand upon and about the neck of him, the said Charles Preller, then and 
there feloniously, wilfully, deliberately, premeditatedly, and of his malice 
aforethought, did squeeze, choke, suffocate, and strangle the said Charles 
Arthur Preller, and that by reason and by means of said squeezing, chok- 
ing, suffocating, and str: angling and the use of the liquid poison and 
1161 chloroform as aforesaid, the said Charles Preller did then and 
there instantly die, 

By the second count of this indictment it is alleged that at the citv 
of St. Louis and State of Missouri, and on the Sth day of April, A. 
TD. 1885, the detendant, with force and arms in and upon one Charles 
Arthur Preller, teloniously, wilfully, deliberately, premeditatedl]y, and of 
his malice atorethought, did make an assault: 

And that the said detendant then and there a large quantity of a certain 
deadly poison and liquid called chloroform teloniously, wilfully, deliber- 
ately, premeditatedly, and of his malice atorethought, did give and ad- 
minister unto the said Charles Arthur Preller, with the intent that he, 
the said Charles Arthur Preller, should take and inhale the same into his 
body and lungs ; that the said defendant then and there well knew the 
said liquid and chlorotorm to be a deadly poison; and that the said 


« 
% 


BROOKS VS. STATE OF MISSOURI. 175 


liquid and chloroform and deadly poison so given and administered unto 
the said Charles Arthur Preller by the defendant, the said Charles Arthur 
Preller did then and there take and inhale into his body and lungs, 
and that by reason and by means of the taking and inhaling of the said 
liquid and chloroform and deadly poison into the body and lungs of the 
said Charles Arthur Preller, given and administered by the said defend- 
ant, the said Charles Arthur Preller beeame and was then and there up- 
conscious and insensible and in a stupor of body and mind, and was then 
and there helpless and wholly in the power and under the contre! of the 
said defendant, and that the said defendant then and there well 
1162 kn uwing the he ‘Ipless, unconscious, and insensible condition of the 
said Charles Arthur Preller, and wickedly contriving and intend- 
ing then and there the said Charles Arthur Preller feloniously, wilfully, 
deliberately, premeditatedly, and of his malice aforethought, to kill and 
murder, did then and there feloniously, wilfully, deliberately, premedi- 
tatedly, and of his malice aforethought with both his hands upon and 
about the neck and body of him, the said Charles Arthur Preller, then 
and there with great force and violence squeeze into and confine the said 
Charles Arthur Preller in a certain large zine trunk, and did then and 
there securely tie and fasten down the lid of said trunk with ropes and 
straps, whereby the said Charles Arthur Preller was then and there 
smothered, suffocated, and strangled, and that by reason and by means of 
which said smothering, suffocating, and strangling, and by the taking and 
inhaling of the liquid, poison, and chloroform as aforesaid, the said Charles 
Arthur Preller did then and there instantly die. 

By the third count of this indictment it is alleged that at the city of St. 
Louis and State of Missouri, and on the 5th day of April, A. D. 1885, 
the defendant in the perpetration of a robbery from the person of one 
Charles Arthur Preller, with force and arms, did unjawtully, wilfully, 
feloniously, and of his malice aforethought, make an assault in and upon 
the said Charles Arthur Preller, and that the said defendant in some way 
and manner and by some means, devices, instruments, dnd weapons to the 
grand jurors unknown, did then and there unlawfull}, feloniously, wil- 

fully, and of his malice aforethought, deprive the said Charles 
1163 Arthur Preller of life, so that the said C harles Arthur Preller did 
then and there instantly die. 


? 
STATE OF Missouri 
re, | Of indictment — for 
Hucau Morram Brooks, AniAs W. H. Max-! gnurder in the first 
well, alias Walter H. Lennox Maxwell, M. D, dlegree. 
alias Theodore Cecil D’Auguier. ; 
| 


The court instructs the jury that if they believe and find from the evi- 
dence in this cause that, at the citv of St. Louis and State of Missouri, 
the defendant, Hugh Motram Brooks, alias W. HL. Maxwell, alias W aleer 
H. Lennox Maxwell, M. D., alias Theodore Cecil D’ Aaguier, did,on the 5th 
day of April, A. D. 1885, or at any time prior to the finding of this in- 
dictment, kill and murder one Charles Arthur Preller in the manner and 
form charged in either of the counts of this indictment, they should find 
the defendant guilty of murder in the first degree. . 
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And unless the jury so believe and find from the evidence, they should 
find the defendant not guilty of murder in the first degree. 

If the jury find the defendant guilty of murder in the first degree, they 
will simply so state in their verdict. 


STATE OF Missouri 
rs. | On indictment — for 
Huaiu Morram Brooks, autras W. TH. Max- murder in the first 
well, alias Walter H. Lennox Maxwell, degree. 
1164 M. D., alias Theodore Cecil DY’ Auguier. 


The court instructs the jury that by the term “ feloniously” is meant 
wickedly and against the admonition of the law; that is, wickedly and 
unlawfully. 

By the term “ wilfully” is meant intentionally, and not by accident. 

By the term “ deliberately” is meant done in a cool state of the blood ; 
it does not mean brooded over, or considered, or reflected upon for a week, 
or a day, or an hour, but it does mean an intent to kill, executed by a 
party not under the influence of a violent passion suddenly : aroused, and 
the passion here referred to is that, and that only which is produced by 
what the law recognizes as a just cause of provocation or a lawful provo- 
eation ; and the court instructs the jury that in this case there is no evi- 
dence of any such passion, or of a just cause of provocation, or of a lawful 
provocation, 

By the term “ premeditatedly” is meant thought of beforehand for any 
length of time, however short. 

The terms © malice,” as used in this indietment, does not mean in the 
legal sense mere spite, ill-will, hatred, or dislike, as it is ordinarily under- 
stood, but it means that condition of mind which prompts one person to 
take the life of another person without just cause or justification, and sig- 
nifies the state of disposition which shows a heart regardless of social duty 
and fatally bent on mischief. 

And “ malice aforethought ” means that the act was done with malice 

and premeditation. 
1165 By “ robbery” is meant the felonious stealing, taking, and carry- 
ing away of the personal property of another from his person, or 
in his presence against his will, by violence or putting him in fear. 


STATE OF Missourtr 
rx, On indictment for 
HvGn Morram Brooks, anias W. H. Max-} murder in the first 
well, alias Walter H. Lennox Maxwell, M.D., | degree. 
lias Theodore Cecil D’Auguier. 


The court instructs the jurv that if they believe and find from the evi- 
noi that, at the city of St. Louis and State of Missouri, and within three 

“urs prior to the finding of this indictment, the defendant undertook to 
treat’ or operate upon the said Charles Arthur Preller fora disease, and 
did administer to the said Charles Arthur Preller a certain deadly poison, 
namely, chloroform, so negligently, carelessly, and recklessly that ihe said 
Charles Arthur Preller then and there died from the effects of said chloro- 
form so administered by defendant, but without any intent on the part of 
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the defendant to kill or to do any bodily harm -to said Charles Arthur 
Preller, then the jury should tind the defendant guilty of manslaughter in 
the fourth degree, and assess his punishment at imprisonment in the peni- 
tentiary for a term of two years, or by imprisonment in the city jail for 
not less than six months, or by a fine not less than five hundred dol- 

lars, or by both a fine not less than one hundred dollars and im- 
1166 prisonment in the city jail not less than three months. 


STATE OF Missouri 

rs, ‘| On indictment for 

HvGu Morram Brooks, atras W. H. Max- murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., | degree. 

alias Theodore Ceeil A’ Auguier. 


The court further instructs the jury that if they believe and find from 


the evidence that the defendant was attempting to treat the said Charles 
Arthur Preller for some disease, and that in such treatment the defendant 
did, with the consent of the said Charles Arthur Preller, administer chloro- 
form to the said Charles Arthur Preller, and that the defendant did ad- 
minister such chloroform to the said Charles Arthur Preller in a careful, 
prudent, and cautious manner in the treatment of such disease, and that 


the said Charles Arthur Preller then and there died from the effects of. 


said chloroform so administered by the defendant, then the jury should 
acquit the defendant. 


STATE OF Missouri 
rs, | On indictment — for 
Htccu Morram Brooks, auias W.H. Max- | murder in the first 
well, alias Walter H. Lennox Maxwell, M.D., | degree. 
alias Theodore Ceeil D’ Auguier. } 


1167 The court further instructs the jury that the intent with which 

an act is done may be proved by direct and positive evidence, or it 
may be inferred from all the facts and cireumstances surrounding and at- 
tending the act, and must be determined by the jury from the evidence 
given ip this case, 


STATE OF MIssouR! 
v8. On indictment for 
HvuGu Morram Brooks, anias W. H. Max-) murder in the first 
well, alias Walter H. Lennox Maxwell, M.D., | degree. 
alias Theodore Cecil D’ Augnier. } 


The jury are instructed that they may from circumstantial evidence 
alone find the defendant guilty when the facts established are inconsistent 
with any other theory than that of his guilt; but,in order to find the 
defendant guilty upon circumstantial evidence alone, the facets proven 
must be wholly inconsistent with the innocence of the accused, and inea- 
pable of explanation upon any other reasonable hypothesis than that of 
his guilt. 

10847 ——12 


; 


a 


178 BROOKS VS. STATE OF MISSOURI. 


SratTE OF Missouri 
Us. | On indictment — for 
Huai Morram Brooks, AntAs W. H. MaAx- | murder in the first 
well, alias Walter Hl. Lennox Maxwell, M. D., degree. 
alias Theodore Cecil ID’ Augnier. 


The court further instruets the jury that if they believe and 

1168 find from the evidence that the defendant made any statement or 

statements in relation to the homicide charged by this indictment 

after said homicide is alleged to have been committed, the jury must con- 
sider such statement or statements altogether, 

The defendant is entitled to the benefit of what he said for himself, if 
true; and the State is entitled to the benefit of anything he said against 
himself in any statement or statements proved by the State. 

What the defendant said against himself the law presumes to be true, 
because said against himself. 

What the defendant said for himself the jury are not bound to believe, 
beeause it was said ina statement or statements proved by the State, but 
the jury may believe or di-belive it as it is shown to be true or false by 
the evidence in this cause ; it is for the jury to consider under all the cir- 
cumstances how much of the whole statement or statements of the de- 
fendant proved by the State the jury, from the evidence in this cause, 
deem worthy of belief. | 


STATE OF Missouri 7 
rs. On indictment for 
HvGgu Morram Brooks, antAS W. H. Max-'- = murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., degree. 
alias ‘Theodoer Cecil D’ Augnier. 


The opinion of the experts who have testified in this cause are testimony 
which the jury should consider and examine in connection with all the 
other testimony in this cause, subject to the same rules of credit or 
1169 disbelief as the testimony of other witnesses, The opinions 
neither establish nor tend to establish the truth of the facets upon 
which they are based ; neither are the hypothetical questions put to these 
experts by the counsel in the cause evidence of the truth of the matters 
stated in these questions, 
Whether the matter testified to by the witnesses in this cause as facts is 
true or false is to be determined by the jury alone. 


STATE OF Missouri 
re, On indictment — for 
HvGu Morram Brooks, anias W. H. Max-} murder in the first 
well, alias Walter H. Lennox Maxwell, M. ~~ degree. 


alias Theodore Cecil D’ Augnier. 


Flight raises the presumption of guilt, and if the jury believe and find 
from the evidence that the defendant, after the commission of the homi- 
cide alleged in this indictment, fled from the State of Missouri and tr ed 
to avoid arrest and trial for said offense, they may take this fact into con- 
sideration in determining his guilt or innocence. 


ve 
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The court instructs the jury that although they may believe and find 
from the evidence that the defendant fled trom the State of Missouri after 
the commission of the homicide alleged in this indictment, yet if they be- 
lieve and find from the evidence that he did not flee from a motive to 

avoid arrest and trial on this charge, they should not consider it as 
1170 an element in arriving at their verdict as to the defendant’s guilt or 
Innocence of this charge. 


STATE OF MissouRt 
rx, | On indictment — for 
Hveun Morram Brooks, antas W. H. Max-) murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., degree. 
alias Theodore Cecil D’ Auguier. 


The previous good character of the defendant, if proven to your reason- 
able satisfaction, isa fact in the eause which vou ought to consider in pass- 
Ing upon the question of his guilt or innocence of this charge ; for the law 
presumes that a man whose character is good is less likely to commit a 
crime than one whose character is not good, 

But if all the evidence in the cause, including that which has been given 
touching the previous good character of the defendant, shows him to be 
guilty of the charge, then his previous good character can not justify, ex- 
cuse, palliate, or mitigate the offence. 


STatTe OF Missouri 
rx, | On indictment — for 
Hvéun Morram Brooks, anias W. H. Max- > = murder in the first 
well, alias Walter H. Lennox Maxwell, M. D., degree. 
alias Theodore Ceeil D’ Augnier. 


The court instructs the jurv that the defendant is a competent 

1171 = witness in his own behalf, but the fact that he is a witness testify- 
ing in his own behalf mav be considered by the jury in determin- 

ing the credibility of his testimony, 


STATE OF Missouri : 
re, < Qn indictment for 
Hveéu Morraw Brooks, auras W. HE. Max- | murder in the first 
well, alias Walter HL. Lenox Maxwell, M. ID.., degree, 
alias Theodore Ceeil DF Augnier, ] 


‘s 


The jury are the scle judges of the eredibilitv of the witnesses, and of 
the weight and value to be given to their testimony. In determining such 
eredibilitv, weight, and value, the jury should take into consideration the 
character of the witness, his or her manner on the witness stand, his or her 
interest, ifanv, in the result, his or her relation to the feelings for or against 
the defendant or deceensed, the probability or Improbability of lis or her 
statement, as well as of all the facets and circumstances given in evidence 
in this cause, ; 

And in this connection vou are instructed that if vou shall believe from 
the evidence that any witness or witnesses have wilfully testified falsely to 
any material fact in this cause, vou are at liberty to disregard the whole or 
any portion of any such witness’ or witnesses’ testimony, 
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1172 STATE OF MIssoURI 
rs, On indictment for 
Hvucu Morram Brooks, AuiAs W. H. Max- > = murder in the first 
well, alias Walter If. Lennox Maxwell, M.D., | — degree. 
alias Theodore Cecil D’ Augnier. J 


The law presumes the defendant to be innocent, and this presumption 
continues until it has been overcome by proof which establishes his guilt 


to your satisfaction and beyond a reasonable doubt ; and the burden of 


proving his guilt rests upon the State. 


When this presumption has been thus overcome, and when the guilt of 


the defendant has thus been made clearly to appear, your duty is to con- 
vict him ; but if, by the evidence, you are not convinced of his guilt beyond 
a reasonable doubt, yvour duty is to acquit him. 
sy the term “convinced beyond a reasonable doubt” is meant convinced 

to a moral certainty. 

Bot to authorize an acquittal on the ground of reasonable doubt alone, 
such doubt should be a substantial doubt, arising out of the evidence in the 
cause and not a mere possibility that the defendant is innocent. 


STATE OF M IssoOU RI 


rs, | On indictment — for 
Hvucu Morram Brooks, anias W. H. Max- murder in the first 
well, alias Walter IT. Lennox Maxwell, M. D., degree, 


alias Theodore Cecil Dy’ Augnier. 


11755 You will now, gentlemen of the jury, listen to the arguments 

of counsel, who will endeavor to aid you to reach a proper ver- 
dict in this cause by refreshing in your mind the evidence which has 
been given to you in this cause, and by showing the application thereof 
to the law ; but, whatever counsel may say, you will bear in mind that it 
is your duty to be governed in your deliberations by the evidence as you 
understand it and remember it to be, and by the law as given in these 
instructions, and render such verdict as in your conscience and reason and 
eandid judgment seems to be just and proper. 

These were all the instructions given in the said cause, And thereupon 
to the giving of the said instructions and each of them and the failure of 
the court to properly and fully instruct the jury, the defendant, by coun- 
sel, then and there at the time of the giving of said instructions excepted. 

And P. W. Fauntleroy, one of the defendant’s counsel in said cause, 
in the course of his argument to the jury therein, in order to meet and 
answer the statement and argument made to the jury by counsel for the 
State to the effect that the depositions read in evidence by the defense as 
to the good character of the defendant did not amount to anything by 
reason of their negative character—that is, because the deponents all said 
they had vever heard detendant’s character diseussed—was proceeding to 
read the following passage from vol. 68, p. 27, of the Missouri supreme 
court reports, to wit: 

“ ‘Testimony as to general moral character and general reputa- 

1174 tion of defendant as a moral man, and peaceable, law-abiding citi- 
zen in the neighborhood in which he lived, was excluded because 

the witnesses who had known the defendant for years were only able to 


" 
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state, as a reason for answering that his reputation in those respects was 
good, that they had never heard it discussed or questioned.” 

While it is true that the usual formula as to such matters is to inquire 
if the witness knows the general reputation of the person in question, and 
what that reputation is (I Greenl. Ev.. 461), vet the hackneyed and 
stereotyped mode of answering such inquiry need not always be pursued. 
Frequently the highest evidence which can be offered in this regard is of 
that negative character which the court below unwarrantably, as we think, 
excluded. 

That reputation may with justice well be called good which no slanderer 
has ever ventured to even so much as question. A blameless life, often- 
times, though not always, gives origin to such a reputation. But when it 
an be said of a man by those well acquainted with him that they never 
heard his reputation as totrath and and morals diseussed, denied, or doubted, 
it is equivalent to passing upon him the highest encomium. 

The authorities abundantly establish that the person testifying need not 
base his means of knowledge on what is “generally said” of the person 
whose character is in question, but may base his knowledge of the reputa- 
tion of such person on evidence of the negative nature above noted ; and 
thereupon the court stopped said counsel, and refused to permit him to 

read said passage, to which refusal and ruling the defendant, by 
1175 counsel, then and there at the time excepted ; and said counsel for 

defendant then asked leave to read said passage as a part of his ar- 
gument, and this the court refused, to which refusal and ruling the defend- 
ant, by counsel, then and there at the time excepted; and said counsel for 
the defendant thereupon asked leave to state to the jury that the law was 
as stated in said passage, and this the court also refused, to which refusal 
and ruling the defendant, by counsel, then and there at the time excepted. 

And afterwards, to wit, on the 9th day of June, 1386, and within four 
days after the rendition of the verdict herein, said defendant, by counsel, 
filed in said cause a motion for a new trial, in words and figures as follows, 
to wit: 


In the St. Louis criminal court, May term, 1886. 


STATE OF MISSOURI, PLAINTIFF, 
vs. 
Hveén Morran Brooks, auias W. H. Max- 
well, alias Walter H. Lenox Maxwell, M. D., | 
alias Theodore Cecil D’ Auguier. J 


Charged with murder 
in the first degree. 


Now at this day comes the defendant in the above-entitled cause, by his 
attorneys, and moves the court to set aside the verdict and finding of the 


jury heretofore rendered herein, and to grant him a new trial, for the rea- 


sons following, to wit: 
1176 1. Because the court erred in overruling defendant’s motion 
to quash the indictment, and for his discharge. : 
2nd. Because the court erred in failing and neglecting to sustain or pass 
upon the written objections made and filed by defendant’s counsel to the 
cross-interrogatories filed on the part of the Stace under the commission 
issued to J. H. Brooke. 
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3. Because the defendant was denied and deprived of a fair and impar- 
tial trial, and the court erred in this, to wit, that the law in relation to 
the summoning of the special jurors in the case and the delivery to defend- 
ant or his counsel of a panel or list of the special jurors summoned in the 
case was not complied with in the following particulars, to wit, the jury 
commissioner furnished the sheriff of said court the names of persons to 
be summoned for the special jury in the above-entitled cause, and the sher- 
iff afterwards made out and delivered to the defendant and his attorneys 
what pretended to be a list of the panel of jurors so summoned, but when 
the persons who had been actually summoned as jurors in said cause, and 
who were present in court in obedience to such summons, were called by 
the sheriff to be examined on their voir dire, it was then for the first time 
ascertained by the defendant and his counsel, or by either of them, that 
some of the persons so actually summoned as aforesaid and present in court 
were not the persons whose names were upon the list so furnished the de- 
fendant as aforesaid, but other and diflerent persons; and immediately upon 
the discovery of this fact, as aforesaid, the defendant by his counsei, on the 
ground that the list furnished him was not a true and correct one, objected 

proceeding further until he had been properly served with a 
1177 = true and correct list. This objection was thereupon overruled by 
the court, and defendant was compelled to proceed without any such 

true and correct list being furnished him. 

4. Because the court erred in sustaining the State’s objections to, and ex- 
eluding, legal, proper, material, and competent questions asked, and pro- 
posed to be asked, the jurors upon their voir dire by defendant’s counsel, 
particularly as to whether or not they had formed or expressed any opinion 
as to whether the body of deceased was the body of Charles Arthur Preller, 
or as to how deceased came to his death, whether accidentally or intention- 
ally, or whether by chloroform or otherwise, and as to whether or not 
they had formed or expressed an opinion as to any of the material alle- 
gations in the indictment. 

oth. Because the court erred in sustaining the State’s challenges for cause 
of jurors, especially the challenges to jurors James A. Barnes, A. S. Bald- 
win, John Ballman, William Barron, Charles Fitzgerald, John J. Foley, 
Edward S. Be Hl, John W. Jacoby, Theodore Se hindler, Wallace McCargo, 
and Thomas H. Rich, and in overruling the defendant’s challenges for 
cause of jurors, especially the challenges to jurors William F. Knollman 
and James E. Comfort. 

6. Because the defendant was denied and deprived of his constitutional 
and statutory right to a “public” trial, in the respect and particulars fol- 
lowing, to wit, the empaneling of the jury in his case began at 2 o’clock 
p.m. on Monday, May 10th, 1886, and from this time up to and until 
2 o'clock p.m. on the following day there were stationed at the door and 

entrance to the court room in which the said trial was in the mean- 
1178) =while progressing, and while said trial was so progressing a 

deputy sheriff of the city of St. Louis, and a police officer of said 
city, who during the whole of said time refused to permit to enter, and 
prevented trom entering, said court room, all persons except officers or 
officials of the court, witnesses in the ease, and those who had some busi- 
ness to transact with the court. And the defendant, by his counsel, at 2 
p.m. on May 11th, 1886, offered to prove to the court the aforesaid facts 


am 
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and objected to proceeding further with the trial on the ground that the 
trial was not a public one, which said offer was refused by the court, and 
the said objection overruled. 

7. Because the court erred in overruling the objection made by defend- 
ant’s counsel to the remark made by Mr. Bishop, of counsel for the State, 
to the 6th panel of jurors while being examined on their voir dire, as fol- 
lows, to wit: “ This murder took place at the Southern Hotel.” 

8. Because the court erred in overruling the objections made by defend- 
ant’s counsel to the question put by counsel for the State to Bruno H, 
Bauer, one of the jurors, upon his voir dire, as follows, to wit: “Can you 
give this defendant a fair and impartial trial?” the said juror answering, 
“T think not ;” and to the question put by counsel for the State to Charles 
Baumen, one of said jurors, on his voir dire, as follows: “ Are you so prej- 
udiced against this defendant that you could not give him a fair trial ?” 

9. Because the court erred in’ permitting counsel for the State, 

1179 against the objection of the defendant, to make 15 peremptory chal- 

lenges of jurors, the ground of defendant’s objection being that the 

statutory provision allowing the same was unconstitutional and void, as 

being violative of both the United States and our State’s constitutions ; 
and because the court erred in overruling said objection. 

10. Because the court erred in permitting Mr. Bishop, of counsel for 
the State, in his opening statement to the jury, against the objection of de- 
fendant, to state to the jury that “malice” as used in the indictment 
in this case meant “an intent to do an unlawful act without any jus- 
tification or excuse for it,” and because the court erred in overruling 
defendant’s objection to said statement and in indorsing and approving 
said statement by declaring in the presence and hearing of the jury, in 
overruling said objection, that, “ while it is not exactly the right thing for 
counsel in an opening statement to define Jaw terms, yet where it is - oo 
correctly the court does not feel disposed to interfere.” 

11. Because the court erred in permitting counsel for the State, against 
the objection of defendant, to state and argue to the jury that defendant 
had forged his father’s name and that he had stolen the magic lanterns he 
tried to sell ; that he was a “ forger,” and had left Hyde a “ thief,” and 
because the court erred in overruling defendant’s objection to these re- 
marks on the part of counsel for the State. 

12. Because the circuit attorney wrongfully, incorrectly, and improper! 

in his closing speech to the jury told them that when the deposi- 
1180 tions as to the character of the defendant arrived from England 

defendant’s counsel discovered that they were improperly certified, 
and could not be read in evidence unless with his consent, and that de- 
fendant’s counsel had thereupon come to him and asked him as a favor to 
permit the depositions to be read, and that he had done so as a favor to them ; 
and because by doing as aforesaid said circuit attorney acted unfairly and 
took an advantage of the defendant and deprived him of a fair and impar- 
tial trial. 

13. Because counsel for the State in resorting to the means and devices 
disclosed by the witness MeCullough, in order to obtain a confession from 
the defendant, an! in closing the State’s case without putting in evidence 
the result of the post-mortem examination, and in secretly and without 
notice to the defendant or his counsel making and causing to be made the 
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last exhumation and examination of parts of the body of the deceased, 
and in refusing to bring said parts into court, or to let experts selected by 
defendant see or examine said’ parts, and in declaring that counsel for the 
defendant could expect no assistance from the circuit attorney in protect- 
ing the rights of the defendant, violated their duty as public officers and 
prosecutors, and deprived the defendant of the protection of the law and 
of a fair and impartial trial. 

And because the court erred in refusing to compel the State to eall as 
a witness for the State Dr.J. C. Nidelet, and to produce said parts of the 
body of deceased in court, and to permit experts chosen by defendant to 

see them, and because the court erred in refusing defendant’s re- 
1181) quest that the court would itself call as a witness said Dr. J.C. 

Nidelet. 

Because the verdict is against the law and against the evidence, 
and against the law and the evidence, and against the weight of the evi- 
se and because there was no evidence to support the verdict. 

. Because the court erred in admitting, against the objection of de- 
fe - ant, legal and incompetent testimony offered by the State. 

16. Beeause the court erred in rejecting and exeluding legal and com- 
petent evidence offered by the defendant. 

17. Beeause the court misdirected the jury in material matters of law. 

18. Because the court erred in giving to the jury illegal, improper, and 
Incorrect: Instructions, 

19, Beeause the court erred in failing to give to the jurv legal, neces- 
sary, and proper instructions. 

20. Beeause the court erred in failing to instruct the jury, in writing, 
upon all questions of law arising in the case necessary for their informa- 
tion in giving their verdict, 

21. Because the court: erred in refusing to permit counsel for the de- 
fendant to read as a part of his argument the proposed passage from one 
of the volumes of the Missouri supreme court reports, or to state to the 
jury that the law was as contained in said passage. 

22. Because the court erred in permitting counsel for the State, against 
defendant’s objection, to make the experiments made in the presence of 

the jury with the bottle of water and the spittoon, and to state to 
1182 the jury, while so experimenting, that the sides of a marble wash- 

stand, such as the one in room 144 in the Southern Hotel occupied 
by the defendant, were much more perpendicular than the sides of the 
spittoon used by said counsel in his said experiments, and that therefore 
had the bottle fallen into the basin as claimed by defendant it would have 
broken into a thousand pieces. 

23. Because the court erred in permitting counsel for the State in his 
closing address to the jury, against the objection of the defendant, to argue 
and state to the jury that it was dishonest in the defendant not to make 
known his defense prior to his trial, and because the court erred in over- 
ruling defendant’s objection to said remarks. 

24. Because the court erred and deprived the defendant of a fair and 
Impartial trial, and prejudiced his case before the jury in the respect and 
particulars following, to wit: When Mr. Ryan, keeper of the morgue, was 
recalled by the State and asked as to what occurred when the body of de- 
ceased was last exhumed, on the Friday pending the suit, and the defend- 
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ant objected on the ground that the results of such investigation was in- 
competent because it was ex parte and made without notice to defendant 
or his counsel, the court overruled said objection, and femarked in the 
presence and hearing of the jury, “If there is any error you can bring it 
up on a motion for a new trial,” thereby greatly prejudicing and injuring 
defendant’s case before the jury, and depriving him of a fair and impartial 
trial. . 


e¢éan * 


25. Beeause John Coulahan, one of the twelve jurors who sat 
1183 upon the trial of this cause, upon his examinatien upon the voir 

dire, purposely and untrathfully answered the questions asked him 
by counsel for the State and the defense in such a manner as to indicate 
and cause said counsel to believe, and ir. such a manner tfat the defendant 
and his counsel did believe, he was a fair and impartial juror and one who 
had no prejudice or bias in the case, and who had neithet formed nor ex- 
pressed any opinion as to the guilt or innocence of the acedsed, and thereby 
induced the detendant to accept him as a qualified juror inthe case, whereas 
in truth and in fact said juror was not a fair and impartial juror, and he 
had a prejudice and bias against the defendant, and had, prior to his said 
examination upon his voir dire, visited the morgue and critically and care- 
fully examined the zine trunk in which the body was fond, and had de- 
elared and said in speaking of the defendant herein that “the damned 
scoundrel, Maxwell, ought to be hung, and I would like to help hang 
him”; all of which was by said juror improperly concealed upon his said 
examination upon his voir dire, and only came to the knowledge or hear- 
ing of the defendant, or either of his counsel, long after the verdict herein 
had been rendered. 
Martin & FAUNTLEROY, 

Attys for Def’ nt. 


x « * * * * + 


1195 And afterwards, on, June 17th, 1886, the defendant, by counsel, 

presented to the court and asked leave to file in said cause the 
following motion and affidavits, to wit, a supplemental motion for a new 
trial, in words and figures as follows, to wit : 


In the St. Louis criminal court, May term, 1886. 


STaTE OF MISSOURI, PLAINTIFF, ) 
rr, 
HvuGu Morram Brooks, ALAS 
well, alias Walter H. Lennox Maxwell, M. D., 
alias Theodore Cecil D’ Augnier, defendant. 


W. H. Max- | Charged with murder 
in the first degree. 


1196 Now at this day comes the defendant in the above-entitled cause 
by his attorneys, and by leave of court first had and obtained, files 
this his supplemental motion for a new trial, and prays the court to set 
aside the verdict and findings of the jury herein, and grant him a new 
trial for the reasons following, in addition to the reasons heretofore assigned 
in the motion for a new trial heretofore filed herein, to wit: 
1. Because Jesse F. Sears, one of the jurors who sat upon the trial of 
this cause, upon his examination on the voir dire, purposely and untruth- 
fully answered the questions asked him by counsel for the State and the 
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defense in such a manner as to indicate and cause said counsel to believe, 
and in such a manner that the defendant and his counsel did believe, he 
was a fair and impartial juror, and one who had no prejudice or bias in 
the case, and who had neither formed nor expressed any opinion as to the 
guilt or innovence of the accused, and thereby induced the defendant 
to accept him as a qualified juror in the case, whereas in truth and in fact 
said juror was not a fair and impartial juror, and he had a prejudice and 
bias against the defendant herein and had prior to his said examina- 
tion upon his voir dire on many oceasions expressed his opinion and de- 
clared that Maxwell, the above-named defendant, was guilty of murdering 
his companion, Preller, and that he ought to be hung and would be hung 
and that hanging was too good for him, and other similar expressions, all 
of which was by said juror improperly and wrongfully concealed upon his 
examination upon his voir dire, and only came to the knowledge or hear- 

ing of the said) defendant or either of his counsel long after the 
1197 rendition of the verdict herein, and also after the filing of the first 

or original motion for a new trial herein and after the expiration 
of the four days allowed by statute within which to file a motion for a 
new trial. 

Martin & FAUNTLEROY, 
Atty’s for Def’ n't. 


And an affidavit of John IL. Martin, as follows, to wit: 
In the St. Louis criminal court, May term, 1886. 
STATE OF MISSOURI, PLAINTIFF, 
Hvcu Morram een ALIAS W. H. Max- Perse te ogy 


well, alias Walter H. Lennox Maxwell, M. D., 
alias Theodore Cecil D’ Augnier, defendant. 


STATE OF MISSOURI, 
City of St. Louis, 8s: 


This affiant, John I. Martin, of lawful age, being first duly sworn, makes 
oath and says that he is a member of the firm of Martin & Fauntleroy, 
attorneys at law, and counsel for the defense in the above-entitled cause ; 
that affiant had no knowedge, idea, suspicion, or intimation of the facts 
set out and stated in the affidavit of one Henry Flood, filed in said cause 
on June 16th, 1886, until after the rendition of the verdict in said cause, 
nor of the facts set out and stated in the affidavits of Richard Baker, Charles 

Northeott, Florence A. Northcott, or Albert O. Steele, or either of 
1198 them, filed herewith in said cause, until after the rendition of the 
verdict herein and the filing of the first or original motion for a 
new trial herein, and after the expiration of the four days allowed by stat- 
ute within which to file a motion for a new trial; and further affiant saith 


not. 
Joun I, MARTIN. 


Subscribed and sworn to before me this 17th day of June, A. D. 1886. 
Patrick M. STAED, 
Clerk Criminal Court. 
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And an affidavit of P. W. Fauntleroy, as follows, to wit : 
In the St. Louis criminal court, May term, 1886. 


STATE OF MIssOURI, PLAINTIFF, > 
re, | , 
, varged with murder 
HucGu Morram Brooks, auias W. H. Max- ~— + so Pena at 
well, alias Walter H. Lennox Maxwell, M. D., — 
alias Theodore Cecil D’Augnier, defendant. 


STATE OF Missouri, 
City of St. Louis, ss: 
This afhant, P. W. Fauntleroy, of lawful age, being first duly sworn, 
makes oath and says that he is a member of the firm of Martin & Faunt- 
leroy, attorneys at law, and counsel for the defense in the above-entitled 
cause; that affiant had no knowledge, idea, suspicion, or intimation of the 
facts set out and stated in the affidavit of Henry Flood, filed in said 
1199 cause on June 16th, 1886, until after the rendition of the verdict 
in said cause, nor of the facts set out and stated in-the affidavit of 
Richard Baker, Charles Northcott, Florence A. Northcott, or Albert O. 
Steele, or either of them, filed herewith in said cause, until after the ren- 
dition of the verdict herein, and the filing of the first or original motion 
for a new trial herein, and after the expiration of the four days allowed by 
statute within which to file a motion for a new trial; and further affiant 


saith not. 


P. W. FAUNTLEROY. 


Subscribed and sworn to before me this 17th day of June, 1886. 
Patrick M..STraeEp, 
Clerk St. Louis Criminal Court. 


And an affidavit of Hugh M. Brooks, as follows, to wit : 
In the St. Louis criminal court, May term, 1886. 


STATE OF MISSOURI, PLAINTIFF, ) . 
rs. : 
Hvucu Morram Brooks, anias W. H. Max- [ ~~ — Poca 
well, alias Walter H. Lennox Maxwell, M. D., — 
alias Theodore Cecil D’ Augnier, defendant. 


STATE OF MIssouRI, 
City of St. Louis, ss: 
This affiant, Hugh Motram Brooks, of lawful age, being first duly 
sworn, makes oath and says that he had no knowledge, idea, sus- 
1200  picion, or intimation of the facts set out and stated-in the affidavit 
of Henry Flood, filed in said cause on June 16th, 1886, until after 
the rendition of the verdict in said cause, nor of the facts set out and 
stated in the affidavits of Richard Baker, Charles Northcott, Florence A. 
Northcott, or Albert O. Steele, or either of them, filed herewith in said 
cause, until after the rendition of the verdict herein, and the filing of the 
first or original motion for a new trial herein, and after the expiration of 
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the four days allowed by statute within which to file a motion for a new 
trial ; and further aftiant saith not. 
Hucu M. Brooks, 
Subseribed and sworn to before me this 17th day of June, 1886. 
Parrick M. STAED, 
Clerk Criminal Court. 


And an affidavit of Richard Baker, as follows, to wit: 
In the St. Louis criminal court, May term, 1886. 


STATE OF MissoURI. PLAINTIFF, 
cs 


| 
, ' Charged with murder 
HucutM. Brooks, auras W. HE. MAXxwenn, | . 

) 


; in the first degree. 
alias Walter Hl. Lennox Maxwell, M. D., alias e 


Theodore Cecil D’Augnier, defendant. 


STATE OF Missouri, 
City of St. Louis, ss: 
1201 This affiant, Richard Baker, of lawful age, being first duly sworn, 
makes oath and savs that he is a citizen and resident of the citv of 
St. Louis, State of Missouri, and resides with his family at No, 2007 Pine 
street, in said city ; that he is at present engaged in the business of travel- 
ing for the firm of Hl. H. Kayton, No, 82 Nassau street, city of New York, 
dealers in optical instruments, and selling on a commission the goods of said 
firm; that for about five months next immediately following the 14th day 
of April, 1885, affiant was acquainted with one Jesse F. Sears, one of the 
jurors who sat upon the trial of the Maxwell or Brooks case ; that said 
Jesse ’. Sears was during the aforesaid time a carpenter and joiner and 
resided at No. 209 South 15th st., in the city of St. Louis, State of Mis- 
souri; that during the whole of said five months affiant, together with his 
wife, lived in house No, 207 South 15th street, immediately adjoining the 
residence of said Jesse F. Sears; that during the three or four months 
next immediately after the discovery of the dead body in the trunk in 
room 144, in the Southern Hotel, in said city, affiant, Charles Northcott, 
said Jesse I. Sears, and others were in the habit of congregating and sitting 
out in front of said houses, Nos. 207 and 209 South 15th street, in said 
city, and reading and discussing the Maxwell case, and the published news- 
paper accounts thereof, and the several different theories as to the killing 
of Preller by said Maxwell ; that on many of these said occasions and 
evenings the said Aesse I. Sears, in the course of the said discussions and 
arguments with afhiant and others, declared in strong and emphatie lan- 
guage that Maxwell had murdered his companion Preller, and that 
1202 he ought to be hung, and he, Sears, believed he would be hung, 
and said that hanging was too good for him; that said Sears not 
only said this frequently, but he was during said interval of time in the 
habit of arguing and contending with aftiant and the others to bring them 
to the same opinion ; and atfiant especially remembers and avers that on 
the occasion of the publication in the St. Louis Republican of August 18th, 
1886, of what purported to be a confession made by said Maxwell or 
Brooks, the said Sears then repeated and reiterated the aforesaid statements, 
and expressed himself as confirmed in the conviction that said Maxwell 
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had murdered said Preller ; affiant further states that he has no sympathy 
for, nor interest in, said Maxwell or Brooks, or his attorneys, and makes 
this affidavit only in the interest of justice and humanity and because he 
believes every one is entitled to, and should have, a trial by fair and im- 
partial jurors ; and further, affiant saith that the said Sears was so vehe- 
ment and outspoken in the aforesaid utte rances, that according to the best 
knowledge and belief of atfiant other persons could be found, if a reason- 
able time were granted therefor, who heard and could testify to the same 
effect as above ; and further afliant saith not. 
RicHwarp Baker. 


Subseribed and sworn to before me this 16th day of June, 1886. 
[SEAL. | ENRIQUE PARMER, 
Notary Public. 


And an affidavit of Charles Northcott, as follows, to wit : 
In the St. Louis criminal court, May term, 1886. 


STATE OF MISSOURI, PLAINTIFF, ) 

re, 
Hvcu Motram Brooks, aAvias W. ; 
well, alias Walter H. Lennox Maxwell, M. D., | 
alias Theodore Cecil D’ Augnier, defendant. J 


H. Max- | Charged with murder 
Ar TD in the first degree. 


STATE OF Missouri, 
County of Linn, ss: 


This aftiant, Charles Northcott, of lawful age, being first duly sworn, 
makes oath and says that he is now a resident of Sullivan County, near 
the border of Linn County, State of Missouri, and his present occupation 
is that of superintendent of public s hools of the town of Brow ning, in the 
county of Linn, State of Missouri ; that for about 8 months immediately 
rior to the month of June, 1885, affiant was acquainted with one Jesse 
", Sears, one of the jurors who sat upon the trial of the Maxwell or 
Brooks case ; that said Jesse I’. Sears was during the aforesaid time a 
carpenter and joiner, and resided at No. 209 S. 15th street, in the city of 
St. Louis, State of Missouri; that during the whole of said 8 months, and 
during the month of June, 1885, and up to and until the month of De- 
cember, 1885, affiant, together with his family, lived in the same house 
with said Jesse I. Sears at said No. 209 South 15th street, in said city ; 
that along in the month of June, 1885, and prior thereto, affiant and said 
Jesse F. Sears, Richard Baker, and others were in the habit of sit- 

1204 ting out in the evenings in front of the house at said number and 
reading and discussing the Maxwell case and the published news- 

paper accounts of the same ; ‘that on these occasions said Jesse F.S “ars, 
by his talk and expressions, conveyed the impression to affiant’s mind that 
Maxwell was guilty of murder, in his opinion, said Jesse F. Sears on said 
occasions conte ending and arguing to that effect ; that on one night in par- 
ticular, about the middle of June, 1885, said Jesse F. Sears; in the course 
of a discussion with affiant over the said Maxwell case, in strong and 
emphatic terms expressed his opinion that Maxwell was guilty of murder; 
affiant further states that he has no sympathy for, nor interest in, said 
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Maxwell or Brooks or his attorneys, and makes this affidavit in the in- 
terest of common justice and humanity only, and further affiant saith not. 
CHARLES NORTHCOTT. 


Subscribed and sworn to before me this 14th day of June, 1886, in the 
county of Linn, State of Missouri. 


G W. Gipson, 
Justice of the Peace of Benton Township, Linn County, Mo. 


And an affidavit of Florence A. Northcott, as follows, to wit: 
In the St. Louis criminal court, May term, 1886. 


STATE OF MISSOURI, PLAINTIFF, ) 
Us, | (} ® 
marged with murder 
Hucu Morram Brooks, W. Hk. Maxwe.t, > ™ 7 Peay mets 
Walter Hl. Lennox Maxwell, M. a 3 _ 


1205 Theodore Cecil D’ Augnier, detendant. 


STATE OF Missouri, 
County of Sullivan, ss: 

This affiant, Mrs. Florence A. Northcott, of lawfu! age, being first duly 
sworn, makes oath and says that she is the wife of Charles Northcott, 
whose affidavit is filed herewith, and resides with her husband and family 
in Sullivan County, near the border of Linn County, in the State of Mis- 
souri; that for about 8 months immediately prior to the month of June, 
1885, affiant was acquainted with Jesse F. Sears, one of the jurors who 
sat upon the trial of the Maxwell or Brooks case; that said Jesse F. 
Sears was during the aforesaid time a carpenter and joiner and resided at 
No. 209 South 15th street, in the city of St. Louis, State of Missouri ; 
that during the whole of said 8 months and during the month of June, 
1885, and up to and until the month of December, 1885, affiant, together 
with her husband and family, lived in the same house with said Jesse F. 
Sears, at said No, 209 South 15th street, in said city ; that along in the 
month of June, 1885, and prior and subsequent thereto, affiant and her 
family and others were in the habit of sitting out in the evenings in front 


of the house at said number, and discussing the Maxwell case, and all of 


the facts, incidents, ete., connected with the finding of the dead body in 
the trunk in room 144 in the Southern Hotel, in April, 1°85; that on 
many different occasions along in the months of April, May, June, 1885, 
and subsequently, affiant heard the said Jesse F. Sears declare and express 
his opinion emphatically that Maxwell was guilty of murdering 
1206 his companion, Mr. Preller, and that he would be hung for it, and 
that hanging was too good for him, 
FLORENCE A. NoRTHCOTT. 


Subseribed and sworn to before me this 15th day of June, 1886, in the 
county of Sullivan, State of Missouri. 
Witness my hand and notarial seal this 15th day of June, 1886, 
[SEAL. | B. D. BoLLine, 
Notary Public in and for Sullivan County, Mo. 
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And an affidavit of Albert O. Steele, as follows, to wit: 
In the St. Louis criminal court, May term, 1886. 


STATE OF MISSOURI, PLAINTIFF, 
x ° 
‘ , Charged with murder 
Hvucu Morram Brooks, auias W. H. Max- me a. aes wie 
well, alias Walter H. Lennox Maxwell, M. D., | _— 
alias Theodore Cecil D’Augnier, defendant. — J 


STATE OF MIssoURI, 
City of St. Louis, ss: 


This affiant, Albert O. Steele, of lawful age, being first duly sworn, makes 
oath and savs that he is now engaged in the business of car conducter on 
the Chouteau avenues line, or People’s Railway, in the city of St. 
1207 Louis, State of Missouri, and resides at 1806 Park avenue, with 
his family in said city ; that at the time of the discovery of the body 
in the trunk in room 144, at the Southern Hotel, in said city, on April 
14th, 1885, affiant was residing with his wife in the same house with 
Jesse F, Sears, one of the jurors who sat on the trial of the Maxwell or 
Brooks case, just tried in the St. Louis criminal court, affiant at that time 
renting rooms from said Sears; that for some months after the discovery of 
said body and at the time of the capture of said Maxwell in Auckland, 
and his return to St. Louis, this aftiant, Richard Baker, Charles North- 
cott, and their wives were in the habit of sitting out in the evenings in 
front of the house of said Sears, at No. 209 South 15th street, and No. 207 
South 15th street in said city, and reading and discussing the Maxwell 
case and the published newspaper accounts of the same; that on many 
different occasions while so sitting out and discussing said case as afore- 
said, the exact dates of which afhiant can not now state, the said Jesse F. 
Sears declared and expressed his opinion that said Maxwell had murdered 
his companion, Preller, and that he ought to be hung, and said Sears would 
endeavor by his talk and arguments to bring the others to the same opin- 
ion; affiant saith further that he has no svmpathy for, nor interest in, said 
Maxwell or Brooks, nor his attorneys, and he makes this affidavit only in 
the interest of justice. 
ALBERT QO. STEELE. 


Subscribed and sworn to before me this 16th day of June, 1886, in the 
city of St. Louis, State of Missouri. Witness my hand and official seal 
the day and vear last above written. 
1208 [SEAL] WILLIAM KEATING, 
Notary Public, City of St. Louis, Mo, 


Which said request to file said supplemental motion for a new trial and 
the aforesaid affidavits was afterwards argued and taken under advisement 
by the court. In this argument counsel for the defendant contended and 
made the point that if the statute declaring that in criminal cases a motion 
for a new trial with the reasons therefor must be filed within four day» 
after verdict, prevented the court from hearing the aforesaid supplemental 
motion fur a new trial and the affidavits offered therewith aid the matters 
and facts therein stated, and from granting defendant a new trial upon 
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said facts if found to be true, then said statute was null and void as being 
in violation of the constitution of the State of Missouri and of that of the 
United States, especially those provisions of the State constitution declar- 
ing that, “In criminal prosecutions the accused shall have the right to 
*  *  * a speedy, public trial by an impartial jury of the county,” and 
that, “ No person shall be deprived of life, liberty, or property without due 
process of law”; and those provisions of the United States Constitution 
which declare as follows, to wit: * Nor shall any State deprive any person 
of life, liberty, or property without due process of law, nor deny to any 

person within its jurisdiction the equal protection of the laws.” 
1209 And afterward, on the 19th day of June, 1886, said request to 

file said supplemental motion for a new trial and said affidavits was 
refused and denied by the court, on the ground that the court had no power 
or right under the statute to grant said request ; to which refusal and rul- 
ing the defendant, by counsel, then and there at the time excepted. 

And defendant thereupon asked leave of court to add by way of amend- 
ment to the reasons assigned in the original motion for a new trial already 
filed, the reasons assigned in the said supplemental motion, which said 
request the court refused to grant ; to which refusal and ruling on the part 
of the court the defendant, by counsel, then and there at the time ex- 
cepted. 

And defendant thereupon asked the court for leave to bring the matters 
set out in said supplemental motion and accompanying atlidavits, offered 
as aforesaid, to the attention of the court bv wav oft suggestion, and asked 
that the court would entertain and hear said matters, and of its own mo- 
tion grant him a new trial, if'in its opinion the matters therein set out 
entitled him to a new trial, each and all which said requests the court re- 
fused on the ground that it had no power or right to hear said suggestion ; 
to which refusal and ruling the defendant, by counsel, then and there at 
the time excepted, 

* * ; * % * * 
1264 And afterwards, to wit, on the 20th day of June, 1887, the fol- 
lowing further proceedings were had in said cause, to wit : 
1265 THe Stra teor Missourt, RESPONDENT, ) 
rx, | 
APPEAL FRoM St. Louis criminan court, | 

Hugh Motram Brooks, alias W. H. Maxwe I, 

alias Walter H. Lennox-Maxwell, M. D., 

alias Theodore Cecil D’ Auguier, appellant. 


Now, at this dav, come again the parties aforesaid, by their respective 
attorneys, and the court here being now sutticie ‘tly advised of and con- 
cerning the premises, do consider and adjudge that the judgme nt aforesaid, 
in form aforesaid, by the said St. Louis criminal court rendered, be in all 
things aflirmed, and stand in full foree and effeet. And it is further eon- 
sidered and adjudged by the court that the said respondent recover against 
the said appellant its costs and charges herein expended, and have there- 
for execution, 

And it is still further considered and adjudged by the court, that the 
judgment and sentence of the St. Louis criminal court passed upon the 
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said Hugh Motram Brooks, alias W. H. Maxwell, alias Willter H. Len- 
nox-Maxwell, M. D., alias Theodore Cecil D’Auguier, appellant herein, 
on the 14th day of July, A. D. 1886, be in all things exdcuted by the 
sheriff of the city of St. Louis on the 12th day of August, A. D. 1887 
(opinion filed), 

Which said opinion is in the words and figures as follows, to wit: 


1266 In the Supreme Court, April term, 1887. State df Missouri, re- 
spondent, vs. Hugh Mortram Brooks, appellant. 


The defendant was tried in the St. Lonis criminal court at its May term, 
1886, on an indictment charging him with murder in the -first degree in 
killing one Charles Arthur Preller. He was convicted of the crime 
charged, and has appealed to this court from the judgment. 

The record is very voluminous, and defendant’s counsel, with commend- 
able zeal, have assigned a great number of alleged erross in the conduct of 
the trial, the first of which is that the court erred in overruling defend- 
ant’s motion to quash the indictment. : 

The motion to quash was not based on any insufficiency of the indict- 
ment, but the court was asked to quash it on the distinet ground that pre- 
vious to the finding of the indictment defendant had been illegally ar- 
rested, and was in custody under such arrest when it was found, 

Conceding (without deciding) that previous to the finding of the in- 
dictment the forms of law had not been pursued in arresting the defend- 
ant, and that such arrest was illegal, it affords no ground for quashing the 
indictment, and it has been so ruled in the following cases, and we have 
not been able to find a contrary ruling by any court of last resort: 

The People vs. Rowe, 4 Parker, Cor, R., 258; State vs. Brentor,7 Ver- 
mont, 118; United States vs. Lawrence, 13 Blateh., 295: Dow’s case, 18 
Pa. State, 37. 

In the case last cited the prisoner had been indicted for forgery and was 
afterwards arrested without legal authority, and it was held that such ar- 
rest did not entitle him to discharge before prosecution. Gibson, C. J., 
observing in the disposition of the question “that the prisoner in’ Brews- 
ter’s case insisted that he had been kidnapped abroad, but he was held to 
answer, that the case has not been overruled, or before doubted. And the 
English courts held the same doctrine. It was enforced in’ Susanna 
Scott’s case; and in’ Mack’s, as well as Krau’s case, the broad prineiple 
was established that want of authority for the prisoner's arrest can not pro- 
tect him from prosecution. 

The record shows that defendant made a proper application under sec- 
tion 1, acts 1885, page 74, for a special jury, and that the court: made an 
order directing the jury commissioners to provide the sheriff with a list 
of the names of 300 persons to be summoned ; that a list of such names 
was furnished to the sheriff; and that of the number about 200 were sum- 
moned and the others were returned not served ; that a list of the names 
of those summoned, with a list of the names of those not summoned, was 
furnished defendaut’s counsel ; that when the name of Harry Picker was 
called one Harry Vicker answered ; when the name of Ernest Gahl was 
called a man responded and said that his name was Ernest Gaier, and 
when the name of William Richardson was called a man came forward 
and stated that his name was William Riches. Defendant’s counsel ob- 
10847——15 
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jected to the list furnished as not being correct, and objected to proceed- 
ing further until a corrected list was furnished. The court overruled the 
objection, and we think properly. 

In case of Rex vs. Mellor, 27 LL. 1, Mag. Cas., 121, where a juror was 
addressed by and answered to the wrong name, and was afterwards sworn 
pon acase reversed, the court said: “ The mistake is not a mistake of 
the man, but only of his name.” 

“At the bottom of the objection is but this, that the officer of the court, 
the jurvinan being present, called and addressed him by a wrong name. 
Now, it is an old and familiar mexim of law that when a party to a trans- 
action or the subject of a transaction are cither of them present the eall- 
ing of cither by a wrong name is immeterial. Pre asentia corpous tollet 
erronem Hominis,” 

It it alse objected that defendant did) not have a public trial. This 
claim is based on the fact that during the early stages of empanelling the 
jury two men were stationed on the afternoon of one day and the fore- 
noon of the next day at the door of the court-room, who refused to admit 
any one into the court-room except jurors, witnesses, or officers of the 
court, or those having business in court. [It appears that when this mat- 
ter was brought to the attention of the court the court stated that no order 
had been made stationing men at said door, and announced that any one 
who wished to come into the court-room could do so, and) made an order 
that all persons be admitted until all the seats were filled. And the court 
cither refused to make such an order, or if,after making it, had refused 
a request on the part of defendant that the jurors who had been examined 
touching their qualifications while the men were stationed at the door 
should be re-examined this might have afforded some ground tor the com- 
plaint made, But no such request was made. 

Publicity dloes not absolutely forbid all temporary shutting of doors or 
render incompetent a witness who can not be heard by the largest audience, 
or require a court-room of dimensions adequate to the accommodations of 
all desirous of attending a notorious trial, And the requirement is fairly 
met, if, without partiality or favoritism, a reasonable proportion of the 
public is suffered to attend, notwithstanding that those whose presence 
would be of no service to the accused, and who would only be drawn 
thither by curiosity, are excluded altogether. (Section 959, 1 Bish. Cr. 
Pros. ; Cooley, Con, Lim., top page 380, side page 312.) 

During the examination of the jurors on their voir dire, jurcer Bauer 
and Bauman, after each of them had stated that he had formed an opinion 
based on newspaper reports, were asked whether if sworn ad jurors they 
could give the accused a fair an’ impartial trial ; this question was objected 
toon the ground that it was an attempt to have the juror state which way 
his opinion was, and we think the objection was properly overruled, the 
object of the question being to ascertain whether the juror, notwithstand- 
ing the opinion they had formed, could try the ease impartially. 

Certain other jurors were among other things arked: “ Did) vou, from 
what vou read of the case, form or express any opinion as to whether 
this man whose body was found in the trunk at the Southern Hotel was 
killed or not?” © Did you form any opinion as to whether C, Arthur 
Preller was killed or not, or form any opinion as to whether or not chlo- 
rotorm was administered to him,or whether, if dead, he was killed in- 
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tentionally or accidentally ; 
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1267 It appearing that the jurors to whom these questions were pro- 

pounded had been fully examined as to the opinions formed by them 
on the issue to be tried, and as to the guilt or innocense of the accused, and 
as to their bias and prejudice, we can not say that it was an unsound exer- 
cise of discretion by the trial judge in imposing a limit to such examina- 
tion by sustaining objections to the questions asked, especially so in view 
of the fact that the line of interrogation indicated by the questions put, if 
permitted, would tend to make such examinations interminable without 
any corresponding beneficial result. 

The action of the court is also excepted to in sustaining the State chal- 
lenge toone juror whe was under the age of 21 years; to another who was 
over the age of 65 vears ; toanother who was not a citizen of the State; to 
another who was not a resident of the city of St. Louis. Theaction of the 
court in this respect is justified by section 2778-9, Revised Statutes. No 
error was committed in sustaining the State’s ¢ hallenge to Juror Rich, who, 
after stating that he had formed an opinion from what he had read, was 
asked whether, notwithstanding the opinion he had formed, he could give 
the accused a fair and impartial trial, to which he replied : “ That is very 
doubtful.” If this juror had been accepted, we, doubtless, would have 
been requested to reverse the judgment on the ground that the court had 
aecepted a juror who not only stated that it was doubtful whether if ac- 
cepted he could give the accused a fair trial, but that. jit was very doubt- 
ful. 

Nor was there under the ruling of this court in the case of State vs. 
Walton (74 Mo., 271,) any error committed in refusing to sustain the 
challenge of the defendant to Jurors Knollman and Contfort, each of whom, 
in effect, stated th: at, although he had formed an opinion from reports, 
which it would require evidence to remove, he could try the case fairly and 
impartially on the law and the evidence, 

“The rule is well settled that it is the duty of the court to superintend 
the selection of the jury, in order that it may be composed of fit persons. 
Large discretion must be confided to the trial court in the performance of 
this duty. Nor will the action of the court in this behalf be made the sub- 
ject of review unless some violation of law is involved, or the exercise of 
a gross and injurious diseretion is shown. * * * It is sufficient that 
the judge is satistied from his personal knowledge of the jurors ; their 
answer to other questions; their reputation for integrity and intelligence, 
and his judgment in respect to such qualifications will not be reviewed.” 
(Thom. & Mer, on Juries, See, 258.) 

What is approvingly quoted in the case of State vs. Walton, supra, may 
be repe ated here, that the issue presented as to whether an opinion formed 
by a juror is of such character as necessarily to raise the presumption of 
partialty, is to be tried so far as the fact is concerned upon the evidence ; 
and the finding of the trial court on that issue ought not to be set aside by 
a reviewing court unless the error is manifest. No less stringent rules 
should be applied by the reviewing court than those which govern in the 
consideration of motions for new trials because the verdict is against the 
evidence. In such cases the manner of the jurors while testifying is often- 
times more indicative of the character of the opinion tlian his words. That 
is seen below, but con not be spread on the record. 

On the trial the court, against defendant's objection, allowed one J. F. 
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MeCullough to testify as to a confession of defendant. It is insisted that 
error was committed in receiving this evidence, because the contession was 
not volantary and because the witness by whom it was proposed to prove 
it was incompetent for the reason that said) McCullough, who was a de- 
tective, with the connivance of the circuit attorney and his assistant, had 
himself arrested on a fietitious charge of forgery, under the name of Ding- 
felder ; that he waived preliminary examination, and was indicted by the 
grand jury on the evidence of witnesses testifying before them to facts sup- 
posed by them to be true, but known to all who connived at his arrest to 
be false ; that to this indictment Le plead not guilty, and was confined un- 
der the charge 47 davs in jail, with a view of obtaining a confession from 
defendant, and that it was during this confinement that the confession re- 
ceived in evidence was made. 

It appears from the record that Dingtelder, while being thus confined, 
ingratiated himself in the contidence of the defendant, iuformed him of 
the charge on which he was confined, and stated he was connected with a 
gcang of forgers and lawless men; that in the interview had between them 
defendant said: “If [T eould get a witness to testify. to anything like that 
[ could beat the State easily.” Lasked him what way, what he meant by 
it. He said: “Tf Teould get witnesses to testifv that Thad so much 
money on leaving Boston Leould beat the State—that is the missing link 
Inmy case, LT would give anvthing if T could get two witnesses to testify 
to that.” 

Witness asked him “what he wanted the two witnesses to. testifV to.” 
He said he wanted them to testifv he had so much money on leaving 
Boston : that he had S70Q or S800, Witness then said: * | would have 
to have the partichlars of vour case and what you done in’ Boston, so that 
these people could act intelligently in regard to testifving for vou.” * He 
then went on, and after stating the time he arrived in’ Boston, what he 
done there, what tl¢me Preller lett Boston and full particulars,” he made 
the statements offered in evidence as his confession, 

The objection that the confession thus made was net voluntary is not 
well taken under the rulings made in cases of State vs. Patterson, 73 Mo., 
695, and State vs. Phelps, 74 Mo., 128, State vs. Hopkirk, 84 Mo., 278. 

It ix further insisted, that owing to the methods resorted to to obtain the 
confession, it Was error to receive itin evidence. While the officers whose 
duties it was to prosecute criminal offences, may, in their anxiety to ferret 
out the cireumstances concerning the death of Preller, have overstepped the 
hounds of propriety in the course pursued by them, which is not to be 
commended, but condemned, it affords no legal reason for rejecting the evi- 
dence and not letting it’ go te the jury whose peculiar province it was to 
pxtss Upon the credibility of the witness who detailed the confession and 
give to It such weight as under the circumstances they believed it entitled 
to. Tt was for the court to say what evidence should be reecived and tor 
the jury to sav what weight it should have when received. 

While the taet that artifice and deceit was resorted to in obtaining the 
confession might properly be considered as affecting the credibility of the 
witness, it did not render him incompetent as a witness, and this has been 
so ruled in the following cases: State vs, Patterson, 73) Mo., 695; State 
vs. Phelps, 74 Mo., 128. In the case last cited it is said . 

“ There is one particular in which this case differs from the Patterson 
ease, and that is, here the offcers in charge of the prisoner asked ques- 
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tions and used artifices, cunning, falsehood, and deception to obtain a 
disclosure from defendant. But no law is better settled than that such 
practices will not render inadmissible a contession obtained by such means.” 

To the cases cited in the opinion in support of the proposition therein 
stated, the following may be added: State vs. MeKean, 36 Lowa, 343; 
Campbell vs. Commonwealth, 84 Pa. St. 187; Heldt vs. State, 12 Neb., 

492. 
1268 It appears from the record that on Saturday, the 29th of May, 
during the progress of the trial, counsel for defendant called the 
attention of the court to the fact that the State had, without notice to de- 
tendant, caused the body of Preller to be exhumed, and requested the pros- 
ecution that some time during the dav that the defence be allowed to use 
this evidence and to have experts examine the parts of the body. 

[n response to this request the State attorney said in effect that the body 
of Preller had been exhumed, and the parts removed from it had been 
entrusted to eminent surgeons for examination, and that the State expected 
to offer the result of that examination in evidence by way of rebuttal, and 
for that reason declined compliance with the request, whereupon the court 
used the following language : 

“Of course the court knows nothing of this matter, and T can only sav 
the wav it strikes the court now. Of course if such testimony as that ts 
presented in rebuttal * * * if it is presented the court will give you 
all the facilities in reason that it can in order to get experts if vou desire 
to examine and look into it. At present, of course, I must 
simply look at the evidence as it is presented. If you are taken by sur- 
prise at that time, why the court will endeavor to assist vou as far as it 
ean and give vou sufficient time to examine it. That is the best I can do 
for vou new.” 

Mr. Fauntleroy, of defendant's counsel, then said in’ substance that the 
law required that such examination could only be made by the State on 
due notice to the defendant. In reply to which the court said : 

* Twill hear vou on that when vou produce your authorities. Produce 
vour authorities and T will hear vou now. When this matter comes up | 
will pass upon it. Tt would not be proper for me toe comment on any- 
thing, because there is nothing before me.” 

Mr. Fauntleroy then said: ‘* The State declines that request—refuses it. 
Now we ask that the court make an order that we be permitted by experts 
to examine the parts.” 

In response to which the court said : 
don’t know what T may do on Monday.” 

To this action defendant excepted, and announced that the defence 
rested. 

There is nothing in what is above quoted indicating any other purpose 
on the part of the court than a desire to be informed on the question of 
law raised by counsel as to the necessity of notice of the exhumation and 
examination of Preller’s body, and authorities upon the point not being 
produced, no error was committed by the court in putting the matter over 
till Monday, at which time defendant again raised the point as to necessity 
of notice when the State offered in rebuttal the resdlt of the expert exam- 
ination of the parts removed from the body, which was preperly over- 
ruled, on the authority of State vs. Leabo [89 Mo, 247] where it is ex- 
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pressly held that the evidence of medical experts as to the condition in 
which they found the body of the deceased on a second post-mortem ex- 
amination is not inadmissible because such examination was made without 
notice to the defendant. 

After the introduction of this evidence in rebuttal and the State had 
closed its ease, the following colloquy between counsel oceurred, as shown 
by the bill of exceptions ~ 

Mr. Faunrieroy. We would now ask that we be permitted, through 
experts, to examine these parts that have been referred to in this matter, 

Mr. (LOVER. Well, who do Vou want to submit them te” 

Mr. Faunrieeroy. To Dr. Bauer and others. 

Mr. Crover. TP vant to know to whom they are to be entrusted, be- 
‘ause T have that evidence, TP want to know to whom they are to be en- 
trusted. We want them to furnish the names, 

Mr. Faunreeroy. Well, we name Dr. Baner tor one. 

Mr. Crover. Tam willing to submit them to any reputable physician 
in the city of St. Louis, but [don’t wish to submit them to Dr, Bauer ; 
not because [ question his reputabilitv, but beeause he ts assisting the 
defence and has suggested questions to the counsel when medical expert- 
were on the stand, but if they sav they will submit them to Dr. Gregory, 
president of the American Association of Physicians and Surgeons, to Dr. 
Mudd, or to Dr. Timelake, or any other physician, they can have ample 
opportunity to do it. 

Mr. Fauntrieroy, Without furnishing the names of anv physicians, 
we ask that they submit these parts to the inspection of Dr. Bauer and 
such other reputable physictans as we may see fit. 

[t was then remarked by the court: “ There is the cireuit attorney. 
They are not before the court and have never been before the court.” 

Mr. Fauntrieroy. T understand that that request is to be eomplied 
with. 

Mr. Crover. T have got nothing to say, Mr. Fauntleroy.” 

Whereupon Mr. Fauntleroy replied: “ Tf the State, vour honor, take- 
that attitude, we close the ease here.” And both sides rested, 

The question as to whether error was committed in what was said and 
done as above detailed, is not before us for determination, inasmuch as the 
record does not show that any exception was taken or saved at the time. 
(State vs. Burk, 89 Mo., 635; State vs. Ray, 53 Mo., 345; State vs. 
Lett, 85 Mo., 52.) : 

It is further insisted that error was committed in allowing detendant to 
be cross-examined as to matters not referred to by him in his examination- 
in-chief. 

Theexamination-in-chief of detendant covers about eighty pages of legal- 
“ap paper in type-writing, and his cross-examination, including controver- 
sies between counsel during the continuances, was quite as extensive, and 
it would serve no useful purpose to Incorporate in this opinion in minute 
detail the various matters testified to by defendant in his direct and cross - 
examination, and we feel justified after thorough investigation in simply 
announcing the conclusions arrived at and the principles of law relied 
upon in reaching the conclusion. — [tis provided by statute that when a 
defendant in a criminal case offers himself’ as a witness, that * he shall be 
liable to eross-examination as to anv matter referred to in his examination- 
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’ 
in-chief, and may be contradicted and impeached a& any other witness.” 
) In the case of the State vs. Palmer [88 Mo., 568] ittis held that while a 
| detendant can only be cross-examined as to the matters referred to in his 
| examination-in-chief, that the same rules and tests with that exception ap- 
plicable to the contradiction and impeachment of other witnesses also ap- 
ply to him, and in the case of the State vs. Beaucjaugh, decided at this 
term, it is held that even though a defendant may -be cross-examined as 
to a matter not referred to in his examination-in-chiet, if such cross-exam- 
ination relates to matters of no importance and which could not affect the 
verdict, such error affords no ground for reversing the judgment. 

Guided by the rules, we have reached the conelusién that they have not 
been violated in the ceross-cxamination of the detedidant, inasmuch as he 
had either referred to the matter inquired about inphis examination-in- 
chief or the matter inquired about was contradictory of what he had stated 
in his examination-in-chief, or the matter inquired about was trivial and 

unimportant and having no prejudical bearing on the case. 
1269 As examples of the objections made to the cross-examination, the 

following may be referred to: Defendant was asked, What reason 
had vou for telling Mr. Warren that your father was dead if he was alive? 
Did vou tell Mr. Warren that vou expected on your father’s death to 
inherit a considerable property 2? Didn't vou, in your early conversations 
with Mr. Preller, in the early part of your acquaintance, tell him that vou 
had friends in’ London? Objections to these questions were overruled, 
and, we think, properly. In his direct examination he had_ testified to 
conversations with Preller, and had also testified that his father was living 
at the time of the trial, and also that he had conversations with Warren 
on board the ship that brought him to this country, and conversations and 
correspondence after he came. On his cross-examination defendant was 
asked whether the following papers, which the State had put in evidence 
in their case in chief, was in his handwriting, viz = 

“The Roval College of Surgeons, London, ineorporated A. D. 1416. 
Diploma. Be it remembered that on the day and vear hereunder written, 
Walter Horace Lennox Maxwell, of the city of London, was duly ad- 
mitted to be a member of the Reval College of Surgeons, London, it hav- 
ing been first certified under the hands and seals of the council of medical 
education that he hath complied with the requirements, and hath made, 
taken and subseribed to declaration and affidavits as provided by the 
charter of the college. 

“Given under my hand, this I4th dav of May, in the vear of our 
Lord.” 

The question was objected to and overruled, and the paper having been 
read to the jury by the State in its case in chief, was, over the defendant’s 
objection, again read, for the purpose of examining defendant in relation 
thereto, and he was asked if it was a diploma of the Royal College of 
Surgery, London, and when he obtained possession of it and for what 
purpose he wrote it; all of which questions were objected to. The de- 
fendant, in his direct examination, had stated that he never had a diploma ; 
had never been licensed as a physician, and had never represented him- 
self to be a regular physician. In view of these statements it was com- 
petent to inquire of him if he had not either verbally or in writing repre- 
sented himself to be a member of the Roval College of Surgeons, Lon- 
don. 
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The first instruction given by the court is objected to on several grounds, 
the first of which is that, as the third count of the indictment is defective 
in not charging that defendant did deprive Charles Arthur Preller of life, 
that the court committed error by supplying this omission in the in- 
struction, telling the jury that said court did charge the defendant with 
depriving said Preller of life, and in farther telling them that if they 
believed defendant did kill and murder Charles Arthur Preller in manner 
and form charged in either count of the indictment they should find him 
vuilty of murder in the first degree. 

The third count of the indictment is defective in the particular specitied 
in the objection, and but for the ruling of this court in the cases of State 
vs. Hollenscheit (61 Mo., 302: State vs. Bland, 69 Mo., 517; State vs, 
MeDonald, 85 Mo., 559; State vs. Miller, 67 Mo., 604) the point: made 
would be well taken. 

In the first case above cited it is held that where an indictment con- 
tains more than one count, charging only a single offence, and of the same 
degree, merely varving the statement as to the crime charged to meet the 
evidence, the court need not charge separately as to each count, but may 
in one instruction refer to them all, and tell the jury to render a verdict 
of guilty, if thev find the aceused committed the crime in the manner 
charged in the indictment; and in the ease of the State vs. Blair (supra) 
when the indictment contained five counts for murder in the first degree, 
three of which were bad and two good, the judgment of conviction was 
upheld, although the court had given an instruction to the effect. that 
if the jurv found that the accused feloniously, wilfully, deliberately, 
premeditated|y and with malice aforethought, killed the deceased in some 
one of the modes described in the indictment, they would tind him guilty 
of murder in the first degree. In the eases of State vs. MeDonald and 
State vs. Miiter (supra) it is held that a general finding of guilty on an 
Indictment containing several counts relating to the same offence is suffi- 
clent without specifying the count in which the verdict is based. In the 
instruction complaimed of, the court told the jury that if they believed from 
the evidence that the defendant did “ kili and murder Charles Arthar 
Preller, in the manner and torm charged in either of the counts of the 
indictment, they should find the defendant guilty of murder in the first 
degree.” It is insisted that this instruction is erroneous, because the court 
did not insert before the words “ kill and murder ” the words * wilfully, de- 
liberately, premeditatedly and malace aforethought.” This point is not 
well taken, inasmuch as the court, ina previous part of the instructions, 
had fully explained to the jury that the indictment not only set forth the 
means and modes used by defendant in killing Preller, but it also charged 
him with killing Preller by these means, felontously, wilfully, deliberately. 
premeditate’ly and with malice aforethought, and inasmuch as the jury 
were required by the instruction to find that the killing was done not 
only in the manner but also in the form charged by the indictment. 
Neither is there any force in the objection made to the use in the instrue- 
tion of the word murder without explaining the meaning, inasmuch as it 
was only necessary for the jury to find that the accused did kill the de- 
ceased as charged in the indictment, and this the instructions required 
them to find. Neither is there any force in the objections to the following 
instruction: ** Flight raises the presumption of guilt, and if the jurv be- 
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lieve and find from the evidence that the defendant, after the commission 
of the homicide alleged in the indictment fled from the State of Missouri, 
and tried to avoid arrest and trial for said offence, they may take this fact 
into consideration in determining his guilt or innocence. The court in- 
structs the jury that although they may believe and find from the evidence 
that the defendant fled from the State of Missouri after the commission of 
the homicide alleged in this indictment, vet if they believe and find from 
the evidence that he did not flee from a motive to avoid arrest and trial 
on this charge, they should not consider it as an element in arriving at 
their verdict as to defendant’s guilt or innocence of tliis charge.” 

The defendant on his examination on being asked what he did after he 
found that Preller was dead answered as follows: “ My first impulse was 
te communicate with the authorities. The next thought that struck me 
was, well, here [ am,a stranger in a strange citv ; [ know no one here; I 
was totally ignorant of the fact that | might testify in my own behalf. 1 
Was ignorant that the same rule of law did not prevail here that prevailed 
in’ England, that a defendant ean not testify in his own behalf, and I 
thought the best thing I could do was to get away.” This statement 
justified the court in giving the instruction, and it is as favorable to defend- 
ant as the facets warranted. (State vs. Mallon, 5 Mo., 357; State vs. 
King, 78 Mo., 555; State vs. Griffin, 87 Mo., 608.) All the instructions 
given will appear in the report of the case, and fs to those of them 
objected to, and not specially noticed in this opinion, it may be said that 
they are such as have been repeatedly approved by this court, except the 
last one in the series, and of this it may be said thet it was neither mis- 
leading nor confusing, but on the contrary emphasized fit that the 
jurv in reaching a verdict should be guided alone by: the evidence and in- 

structions in the case. While the instruction a& to robbe ‘rv is subject 
1270 to verbal criticism it could not have misled tie jury when applied 

to the facts in evidence, it appearing from deféndant’s own evidence 
that he took Preller’s money after he had Trought alsout his death. The 
following authorities establish the proposition th: at an extrajudicial com- 
parison, ‘uncorroborated and without proof aliundeethe crime that had 
been committed, will not justify a conviction. (State vs. Robinson, 12 
Mo., 502: State vs. Seott, 39 Mo., 424: State vs Gorman, 54 Mo., 526; 
State vs. Patterson, 73 Mo., 693.) In the first case above cited there 
Was no proof of the corpus delicte, and the judgme nt was reversed be- 
cause of the court refusing to give an instructiontasked by defendant 
to the affect that an extrajudicial confession was not sufficient to con- 
vict unless corroborated, and the crime proven to have been committed, 
by other evidence. In the case before us there is corroborative evi- 
dence and also other evidence proving the corpus delicti. We do not un- 
derstand that counsel dispute this, but to insist that it was the duty of the 
court, though not requested, as in the case of the State vs. Robinson, su- 
pra, to give such an instriction as was refused in that case, and that its fail- 
ure to do so is reversible error, and in support of this contention we have 
heen cited to several cases, of which the case of the State vs. Bran- 
setter, 65 Mo., 149, is a representative. That case, has been criticised 
and explained in the case of the State vs. Kilgofe (70 Mo., at page 
558), where it is said: “ The witnesses for the State offered to con- 
tradict. Mrs. Raily testified to certain statements made by her in conflict 
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with her evidence, substantially to the effeet that she did not see the diffi- 
culty, but heard the shots, and soon after defendant came to the house with 
a shotgun in his hand and said he had killed Willingham, The defend- 
ant’s counsel now contend, although they asked no instruction on the sub- 
ject, that it was the duty of the court: of its own motion to Instruct) the 
jury that the declarations of Mrs. Raily were only admitted tor the purpose 
of ln peachment, and were net to be regarded by them as evidence tor un 
other purpose. In The State vs. Bransetter (65 Mo, 149) it was held to 
he the duty of the Court te declare the law applicable to every crime «or 
erade of crime of which under the evidence the jury might convict the ac- 
eused, As to collateral matter, it is for the respective parties to ask such 
instructions as they may be entitled to. Tf the instruction tn this ease lad 
been asked “it should have been given, or if one objectionable in tts 
phraseology had been asked and refused the court should have given a 
proper instruction on the subject, but the Bransetter case carries the doc- 
trine far enough, and it can not be extended without serious detriment to 
the administration of the criminal law.” Tn the case of State vs. Clamp (16 
Mo., 385), where the court refused to give an instruction asked by detend- 
ant, telling the jury that they sheuld reeount the evidence, meaning the ver- 
bal confessions of defendant, with great caution, this was assigned for error, 
and in passing on the question it t= said: ° This court will not reverse for 
refusing such an instruction either in’ civil or criminal cases.” [tis also 
insisted that the judgment should be reversed because of certain: remark- 
made by the prosecuting counsel in his closing argument to the jury, to the 
effect that * defendant had lett Hyde a thief, and that when the Cephale- 
nia (a vessel on which defendant and deceased came to this country) left 
the shores of Eagland trom the piers of Liverpool it had on board a man 
by the name of W. TD. Lennox Maxwell, who was a liar, a thief, and a 
torger.” These remarks were objected to on the ground that there was 
no evidenceto that affect. The evidence shows that defendant lett Eng- 
land under an assumed name, that he lett with magie lanterns, the prop- 
erty of another, whieh he offered to sell in St. Louts to raise money for 
his own use, and in answer to the question under what cireumstances he 
procured them, gave no other explanation than to sav they were not his, 
and belonged toone Dr. Sidebottom, ‘Phe evidence also tended to show 
that he had in his possession a document, unsigned, written by himself, 
purporting to be a diploma graduating him as a member of the Roval Col- 
lege of Surgeons, London, under his assumed name. It is apparent from 
the reeord that what was said by the attorney was in reply to what had 
been said by counsel for the defence as to the good character of defendant, 
and it was legitimate for counsel to comment on the faets in evidence and 
deduce therefrom such conclusions as they might warrant, and which the 
license may have been pushed bevond the line of propriety in view ot 
which is said in the ease of State vs. Sumbennsen, (86 Mo. , 111, and State 
vs. Emory, 79 Mo., 461). It is not sufficient to justifV an interference 
with the judgment. [t appears that counsel for the State had argued that 
the depositions as to the good character of the defendant were of no value 
by reason of their negative character, and that in replying to this Mr. 
Fauntleroy, of counsel tor defendant, offered to read to the jury cer- 
tain passages from vol, 68, Mo. Reports, p. 27, to the effect that the 
reputation of a person whose character is in question may be proved by 
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a witness living in his neighborhood, although he may never have heard 
it discussed or questioned. This the court refused to permit, and we will 
not say that the discretion of the court was unsoundly exercised, especially 
so in view of the fact that if the jury had not been sufficiently instructed 
on that point counsel should have asked the court for further instructions, 
and of the further tact that the practice of reading from law-books to the 
jury is one not to be commended. — It is also insisted that error was com- 
mitted in allowing the State attorney to say in lus closing argument, “If 
the defence had acted honestly, uprightly, and fairly with the State, the 
State would not have presented testimony that it has done, being in igno- 
rance of the defence they were to establish.” [t is apparent from the ree- 
ord before us that counsel for defendant has indulged in denunciation of 
the attorney for the State in the management of their side of the case, and 
the judge trving the case, having heard what was said, was in a better po- 
sition than we are to determine whether he should interfere, and to what 
extent, In: moderating remarks made in’ response to assaults provoking 
them. 

In closing this branch of the case it may be said that until within a 
recent period this court: was never cailed upon to interfere, and asked to 
reverse a judgment, for such causes as we have been last considering, and 
then the practice is one the growth of which ought not to be encouraged. 

Another ground alleged in the motion for new trial is that Coulahan, 
one of the jurors who tried the case, in his voir dire examination, the faet 
alleged in the motion that he had previously formed and expressed an 
opinion hostile to the defendant, which he did not disclose on such exam- 
ination, One Meilert, in his athidavit, stated that, in August, 1885, in the 
oftice of Justice Cronin, he had heard Coulahan say “that the d— scoun- 
drel (Maxwell) ought to be hung, and [ would like to hang him.” One 
reise stated in his affidavit that in the morgue, on the 19th of August, 
1885, he heard Coulahan “denounce Maxwell in very strong language, but 
couldn't give the exact words.” [It was stated in the affidavit of one 
Bradshaw that prior to the trial he heard Coulahan in his, aftiant’s, paint- 
shop, sav that hanging was too good for Maxwell. In the affidavit of 
Flood it is stated that some time in the month of August, 1885, he heard 
Conlahan sav: * Maxwell ought to be hung,and | would like to help hang 
him, and would like to make the rope that would hang him.” Coulahan, 
the juror, filed his affidavit, deny'ng in the most positive and emphatic terms 

that he had ever had any such conversations as these aftiants imputed 
1271) te him, and averred that he had at no time expressed any opinion 

as to the guilt or innecence of Maxwell, that the answers made by 
himon his voir dire examination were true, and that when sworn he had no 
prejudice, bias, or feeling in the case. The reputation of Coulahan for 
integritv and truth was established by five witnesses, while that of Freise 
was shown by four witnesses to be bad ; that of Flood to be bad by two, 
and that of Meilert to be bad by one, whe stated that he would not be- 
lieve him on oath. The defence filed the affidavits of ten witnesses, who 
testified that the characters of both Freise and Flood for truth were good, 
and seven that Meilert’s character for truth was good. It does not ap- 
pear that any two of the affidavits refer to the same conversation with 
Coulahan in which the language imputed to him was used, thus leaving 
the oath of Coulahan, whose character for truth was established by five 
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Witnesses, opposed to the oath of Freise, Flood, and Meilert, cach of 
whom had been partially impeached as credible witnesses, and the court, 
in this view of it, if for no other reason, was justified, under our ruling 
in the following cases, in holding that the charge against the juror was 
not proved: State vs. Gouer, 87 Mo., 627; State vs. Cook, 84 Mo., 40; 
State vs. Ross, 74 Mo., 318. It also appears that defendant, having filed 
his motion for new trial within the time prescribed by law thereafter 
and fourteen days after the rendition of the verdict, asked leave of the 
court to file what is denominated a supplemental motion for new trial 
which the court refused, and this is also assigned for error, It is’ pro- 
vided by section 1967, That motions for a new trial shall be filed before 
judgment and within four days after the return of the verdict.” This 
statute is mandatory, and, according to the uniform ruling of this court 
since the case of Allen & Dougherty vs. Brown (5 Mo., 323), a refusal to 
grant a new trial on a motion made more than four days after the trial ts 
not error, and it has been further held that unless it affirmatively appears 
by the record that the motion for a new trial was filed within four days 
after trial this court will not consider the question it presents. (Webb 
vs. City of St. Louis, 73 Mo., 71; Moran vs. Janney, 52 Mo., 523, and 
eases cited.) In the cease of State vs. Marshall (36 Mo., 400), when de- 
fendant was convicted of murder in the first degree, it is said: “ No ex- 
ceptions will be noticed here when no motion for a new trial has been 
made, or, what is the same thing, when none is made within the time pre- 
scribed by law.” [If authority is to be found putting it in the diseretion 
of the court to authorize the filing of a supplemental motion for new 
trial in view of the time the court gave defendant to make proof of the 
matter set up in the motion which was filed in time and in view of the 
length of time consumed in the trial, we would be unwilling to say that 
the court exercised its discretion arbitrarily in’ refusing such an  applica- 
tion, 

It is sufficient to say of other errors assigned, though examined and 
considered, that they will not be specifically noticed, because they rest on 
no better foundation than those specially referred to in this opinion, We 
find that no right of defendent, either under the constitution of this State 
or of the United States, has been denied the defendant ; and having eare- 
fully examined the record without finding reversible error, the judgment 
is hereby atlirmed, with the coneurrence of the other judges, except Judge 
Sherwood, who dissents. 

kK. If. Norton, 
Chief Justice. 


1272 Dissenting opinion, 


Unable to agree to a portion of the foregoing opinion, | will briefly 
vive the reasons for my dissent. 

First. My first point for discussion will be the failure of the trial court 
to give an instruction relative to the alleged extrajudicial confession of the 
defendant. At an early day in this State, when discussing the duty of a 
court in this regard, it was said: “It is the duty of the judge of a criminai 
court, as well as any other court of record, to instruct the jurv in all the 
law arising in the case.” (Hardy vs, State, 7 Mo., 607.) This was in 
1842.) In 1845, when regulating the practice and proceedings in criminal 
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- cases, the legislature saw fit to enact the following: “ The court shall not, 
on the trial of the issue on any indictment, sum up of comment upon the 
evidence or charge the jury as to the matter of fact, unless requested so to 
do by the prosecuting attorney and the defendant or this counsel, but the 
court may instruct the jury on any point of law arising in the cause, 
which instructions shall be in writing, unless the prosecuting attorney and 
the defendant consent to its being given orally.” (R.S., 1845, p. 882, 
sec. 28.) This section of the statute has remained on the statute book 
= since, (R.S., 1855, p. 1195, see. 31; Gen. Statutes, 1865, p. 851, sec. 
; R.S., 1879, see, 1920.) 

= ge Conley vs. The State, 12 Mo., 462, the judgment was reversed, The 
court refused to give proper instruction asked by the defendant in relation 
to extrajudicial confessions and gave, of its own motion, improper in- 
structions to the jury. The judgment was reversed for the latter error, 
but the clear intimation is given in that case that the’ judgment would not 
have been reversed for the failure to give proper instructions when asked 
by defendant. 

This was in 1849, and no allusion was made tothe’ statute In such cases 
already referred to. In State vs. Mathews (20 Mo., 55) it was ruled: 
“It was the duiy of the court to instruct the jury as to the law of the case. 
The instruction asked by the defendant’s counsel may’ have been objection- 
able in their phraseology, but the court should not thetefore have neglected 
to give such as the law of the case required, Thistwas in 1854, and no 
allusion is made to the statute, and the opinion was written by Judge 
Rvland, who wrote the opinion in Conley vs, State: supra, and ‘had also 
written the opinion State vs, Clamp (16 Mo., 33: 5) cited in the majority 
opinion. In the State vs. Schoenwald (31 Mo., 147)» the case of Hardey 
vs. State, supra, was cited, with approval, and the doctrine therein stated 
Was reiterated in express terms, but still no allusion was made tothe statute. 
This was in 1860, and the opinion was written by Judge Scott, that sturdy 
detender of right and invineible hater of wrong, w ho was on the bench 
with Ryland, J., when the State vs. Mathews, supra, was decided. In the 
<ection already quoted [ construe the words “ may instruct,” ete., as mean- 
ing “shall” instruct, ete., as this is the invariable rije r respecting matters 
which relate to powers bestowed on public officers, thatysuch powers shall be 
exercised ina manner promotive of justice and the public good. And what 
more promotive of such ends than that the juries of this State in criminal 
cases, charged with the issues of life and death, be properly instructed in 
all the law of the case? In State vs. Jones (61 Mo., 232) the cases cited 
in 7, 20, and 31 Mo., supra, were cited with approv: al, and it was there 
laid down that it was the duty of the trial courts, “if the law of the case 
is not fully declared in the instructions asked, of its'own motion, to pre- 
- pare those which will exhibit to the jury all the law whieh has any bear- 

ing on the facts established by the testimony.” This was in 1875. In 
State vs. Stonum (62 Mo., 596), when no instructions were asked by the 
detendant, Wagner, J., said: “In The State vs. Mathews (20 Mo., 55) 
it was expressly adjudged that it is the duty of the court in all criminal 
cases to instruct the jury as te the law ; that if the instructions offered are 
objectionable, the court should proceed to give such as the law requires. 
Aside from this being binding authority, we think it is sustained by good 
reason. Juries should not be allowed to guess at the law in such cases, 
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The court should instruct them as to their duties and as to the law in the 
case. This was in 1876.) In State vs. Bransetter (65 Mo., 149) the eases 
mentioned in 20, 67, 62, Mo., supra, are cited with approval and a quota- 
tion made from the case last referred to, and the Jaw as already declared 
again Jaid down, This wasin 1877. In State vs. Kilgore (70 Mo., 546) 
the Bransetter case was so qualified as to exclude “collateral matters.” 
This was in 1879. The legislature of that vear, having doubtless noticed 
the occasional aberrations from the true path of adjudication as established 
in 7, 20, 31, 61, 62, and 65, Mo., supra, enacted an entirely new section, 
as follows: “The court must instruct the jury, in writing, upon all ques- 
tions of law arising in the case which are necessary for their information 
in giving their verdict.” (Revised Statute, 1879, section 1908.) This 
section, it will be obserned, uses substantially the same language used by 
Judge Tompkins in Hardy vs. The State, supra, already quoted. The 
language of Judge Tompkins is: “ [tis the duty of the judge of the criminal 
court to instruct the jury * *  * inall the law arising in the case.” The 
language of the statute is: “Court must Instruct the jury in writing upon 
all questions of law arising in the case,” and then, in order that there 
might be no mistake about it, the significant words are added, “ which are 
necessary for their information in giving their verdict.” 

If we are to obey this section [cannot see how we are to escape our 
duty in condemning as croneous the failure of the trial court to give an 
instruction in relation to the insufficiency of extrajudicial contessions 
alone to warrant a conviction, ‘The law is well settled in this country that, 
when uncorroborated, such confessions are wholly insuflicient. (State vs. 
Patterson, 73 Mo., 695, and C. C. Wharton’s Criminal Evidence, see, 633.) 
Aliunde such confessions there must be proof of the corpus delicti, and 
this involves two points to be proven. First, the criminal act charged ; 
second, the defendant's ageney in the production of the act. [State Vs. 
Dickson, 78 Mo., 438 ; Wharton Crim. Evid., see. 525; [bid, 1 Crim. Law, 
sec. S11.) Is it necessary to put the query 2 Did the jury need any infor- 
mation on this branch of the criminal law?) If the question being dis- 
cussed was one of law arising in the case, and “ pecessary for their infor- 
mation in giving the verdict,” the instruction on that question of law was 
imperatively demanded by the express terms of the statute. So that the 
only inquiry to be made is, is the statute to be obeyed’ Its meaning, 
whether we consider the plain words in which that meaning is couched, or 
whether the statutory or judicial history atoresaid, ean not be gainsaid, and 
‘the legislature must be presumed conversant with that history. Moreover, 
as was well known, that section was drawn either by or else at the sug- 
gestion of an author of a work on the subject on eriminal law, and then 
a nisi prius judge, who was in attendance at the revising session of the legis- 
latureof 1879, at their request. Oddly enough, this statute has never been 
alluded to in opinions heretofore rendered, Nor is it even so much as re- 
ferred to in the majority opinion, though cited in the brief’ of counsel. 
Sometimes this court has hugged criminal statutes very closely, and un- 
flinchingly entoreed them, whose constitutionality was very questionable 
indeed, even when their operation was repugnant to common law and com- 
mon right—nay, more, to liberty and life; and certainly a statute ought 
to be enforced, when, like the one here before us, its provisions are in 
favorem vit, requiring the court to inform the jury on all the law arising 
in the case, 


me 
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1273 But aside from the statute this court in a number of decisions, 

in addition to those named, has repeatedly affirmed it to be the 
duty of the trial court to instruct the jury in criminal cases, covering the 
whole law arising on the facts, whether such instructions be asked or not ; 
and surely if it be the duty of the court to instruct as to the law of the 
case, that can not be abdieted by reason of any failure of asking that such 
duty be performed. Partial half-way instructions to a jury may fre- 
quently, and generally will, result in misinforming and misleading them 
as to their duty in giving their verdict, as much so as instructions wholly 
erroneous or failing altogether to instruct them. [now give some cases 
in which this court in more recent instances has reiterated the doctrine 
of the duty of the trial court in this regard. Thus in State vs. Banks 
(73 Mo. 592) this court said: “ It is the duty of the trial court, in crimi- 
nal cases, as we have repeatedly ruled, to give correct instructions cover- 
ing the whole law arising on the facts, whether such instructions be asked 
or not.” Inthe later case of the State vs. Palmer (3S Mo., 568) the same 
doctrine was reiterated in briefer terms. In consequence of the foregoing 
the counsel of defendant were entitled as of right to rely in all confi- 
tidence on both the rulings of this court, so frequently reiterated, as well 
as on the express mandate of the law, that “the court must instruct the 


jury in writing upon all questions of law arising in the case which are 


necessary for their information in giving their verdict.” If this statute is 


not meaningless, if its commands are to be respected, if on the question of 


law in relation to extrajudicial confessions the jury needed information in 
making up their verdict, then the conclusion follows with resistless force 
that palpable error was committed in failing to instruct them on that point. 
My second point is this: The alleged extrajudicial confession of the 

dle ain was proven by Dingfelder. “When the re port of this case ap- 
pears on the face of our reports, I desire that the substance of the whole 
transaction which led to his sham arrest, indietment, and incarceration on 
false testimony and ona false charge, in order to obtain a confession from the 
defendant, together with all the means emploved to that end as well as the 
testimony as to the alleged confession, be preserved. It is no objection to 
the contession, of course, if obtained by falsehood, deception, trick, or arti- 
fice, and IT have nothing to sav on that point; but I do have this to say, 
that considering the cireumstances in which that confession is said to have 
been obtained, the witness Dingtelder occupied before the law as unfavor- 
able an attitude as does an accomplice who by his testimony slips the 
halter trom his own neck and places that halter ‘about the neck of another 
alleged participant in the crime, In that case the instinct of self-preser- 
vation, the first law of a nature, relieves to some extent the infamy of the 

degredation, and palliates in some sense the baseness of the betrayal. In 
this case there is no such alleviating circumstance nor palliating feature ; 
the motive which prompts is like the reward it seeks, and both are un- 
fathomable in their baseness. The juries are invariably instructed to re- 
ceive the testimony of an accomplice with great caution, and not to believe 
him unless corraborated from an inde pendent source to the extent of es- 
tablishing the guilt of the defendant on trial. Why isthis done? Be- 

cause the testimony comes from a polluted source. An instruction in re- 
gard to the insufficiency of the testimony cf an accomplice, when uncor- 
rohorated, was refused in the State vs. Jones (64 Mo., 391), and for this 
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the judgment was reversed. At the present term of this court, in the case 
of the State vs. Chiagk, one of the grounds of reversal was a faulty in- 
struction in regard to an accomplice’s testimony. What more polluted 
source of testimony can be conceived of than the testimony of him who 
was offered in the case at the bar to establish the alleged extrajudicial con- 
fession? Although T know of no authority on the point, Tam persuaded 
that the same considerations which require a cautionary instraction to be 
given in regard to the testimony of an accomplice require also a similar 
instruction to be given in the present instance, and the duty of giving such 
instruction is to be regarded in the same light as the duty commented on in 
the first paragraph of this opinion. On the grounds mentioned [am for 
reversing the judgement. 
T. A. SH eRnwoop, 


Anda further dissenting opinion was filed in’ said court in’ said cause, 
which is in words and figures as follows, to wit: 


1274 STATE rr. Brooks. 


I continue to dissent : 

I. Hemmed in by the array of authorities [have cited, beginning with 
ith Mo., and coming down as late as State v. Palmer, 88 Mo., 568, all 
announcing the duty of the trial court in criminal causes to instruet. the 
jury on all the law arising in the ease ; confronted, too, by the express 
mandate of the statute as contamed in section 1908, that * the court must 
instruct the jury in writing upon all questions of law arising in the case 
which are necessary for their information in’ giving their verdict,” my 
associates abandon their former position, change their base, and attempt 
to take refuge behind the statute of Indiana, claiming that section 1908 
was “ borrowed from that State.” 

This isa sheer assumption, as TP will now proceed to show. Lam informed 
by Judge Kelley, who was engaged upon the revision of 1879, and to 
whom we are indebted for many valuable additions to our criminal pro- 
cedure, that the statute in question was obtained from the State of Kansas, 
and this assertion is sustained by the following quotation from the statutes 
of that State : 

Sree. 227. The jury being impanveled and sworn, the trial may proceed 
inthe following order: First. The prosecuting attorney must state the 
case, and offer the evidence in’ support of the prosecution, Second. The 
defendant or his counsel may then state his detense, and offer evidence in 
support thereof, “Phird. The parties may then respectively offer rebutting 
testimony only, unless the court, for good reason in furtherance of justice, 
permit them to offer evidence upon their original case. Fourth. The 
court must charge the jury. itth. Unless the case be submitted withou. 

argument the counsel for the State shall make the opening argu- 
1274! ment, the counsel tor the defendant or defendants shall follow, and 
the counsel for the State shall conclude the argument. 

See. 256. The judge must charge the jury in writing, and the charge 
shall be filed among the papers of the cause. In charging the jury he 
must state to them all matters of law which are necessary for their intor- 
mation in giving their verdict. [f he presents the facts of the case he 
must inform the jury that they are exclusive judges of all questions of 
fact. 
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(Sections 227, 236, pp. 856, 808, Gen’l Stet. Kas., 1868 ; Comp. Laws, 
Ib., 1879, sections 4722, 4731.) 

It will be observed that section 1908, supra, of our statute is a literal 
transcript of section 227 of the Kansas statute, except the 4th clause, for 
which is substituted section 236, supra, modified only to the extent re- 
quired by our system of practice, & except the substitution in the 5th 
clause of the word “ prosecution ” for the word “ State,” and the addition 
of the words “ or defendants.” 

In order to corroborate still further the position [ have taken in refer- 
ence to the source whence section 1908 is obtained, I here copy the seetion 
1823 of the Indiana statute, referred to in the majority opinion but not 

copied : 
1275 1823. Order of trial, 248. The jury being impaneled and 
-worn the trial shall proceed in the following order : 

First. The prosecuting attorney must state the case of the prosecution, 
and briefly state the evidence by which he expects to support it; and he 
shall then offer the evidence in sapport of the prosecution. 

Second, The defendant, or his counsel, may then state his defense and 
offer evidence in support thereof, 

Third. The parties may then respectively offer re butting testimony only, 
unless the court, for rood reason, In further: ance of justice, pe rmit them to 
offer evidence upon their original case. 

Fourth. When the evidence is concluded, the prosecuting attorney and 
the defendant or his counsel may, by agreement, in open court, submit 
the case to the court or jury trying the same, without argument. But if 
the case be not so submitted without argument, the prosecuting attorney 
shall have the opening and closing of the argument ; but he shall disclose, 
in the opening, all the points relied on in the case; and if in the closing 
he refer to any new point or fact not disclosed in the opening the defend- 
ant or his counsel shall have the right of replying thereto, which reply 
shall close the argument in the case. If the prosecuting attorney shall 
refuse to open the argument the defendant or his counsel, may then argue 
the case. If the defendant or his counsel refuse to argue the case after 
the prosecuting attorney has made his opening argument that shall be the 
only argument allowed in the case, 

Fitth. The court must then charge the jury; which charge, upon the 

request of the prosecuting attorney, the defendant, or his coun- 
1276 sel, made at any time before the commencement of the argument, 

shall be in writing, and the instructions therein contained num- 
bered and signed by the court. In charging the jury he must. state to 
them all matters of law which are necessary for their information in 
giving their verdict. If he present the facts of the case, he must inform 
the jury that they are the exclusive judges of all questions of fact, and 
that they have a right also to determine the law. 

Sixth. If the prosecuting attorney, the defendant, or his counsel desire 
special instructions to be given to the jury such instructions shall be re- 
duced to writing, numbered, and signed by the party, or his attorney, ask- 
ing them, and delivered to the court, before the commencement of the 
argument. Such charge or charges of the court, or any special instruc- 
tions, when so written and given by the court, shall in no case be orally 
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qualified, modified, or in any manner orally explained to the jury by the 
court. 

(Section 1823, Rev. Stat., Indiana, 1881, pp. 340, 341.) 

By making comparison of these sections it will be further observed 
that the first clause of section 1908 is not a verbatim copy of the first 
clause of the Indiana statute. Let the respective statutes speak for them- 
selves. 1 have italicized the 6th clause of section 1823, supra, no ref- 

erence to which has been made in the opinion of the majority ; 
1277) = and I desire to call special attention to it, as this clause is what 

creates the essential and striking difference between the statute of 
Indiana and the Kansas statute and our own, 

And the Indiana statute, as above quoted, is in substance the same as it 
was when the case of Rollins v. State (62 Ind., 46) was decided. This is 
shown by the case of Powers vs. State (87 Ind., 144; loe. eit., 155), cited 
by the majority ; xo that, as the rulings of the Indiana courts, on which 
reliance is based by this court, were rulings made on the 6th clause of 
section 182.5, a clause entirely omitted trom the Kansas statute and from 
our own, it must needs follow that such rulings should have no weight in 
determining what our statute (section 1908) means, Our. statute, with 
that 6th clause purposely omitted, when compared with the Indiana statute, 
is like the play of Hamlet with the part of Tlamlet left out. And it ts 
to be still further observed that the statutory regulations in) Pndiana in 
regard to instructions are the same in eivil as in criminal cases (Rev, Stat. 
Ind., ISS], see. 538; ib. Rev. of 1876, see. S24). For this reason it is 
that the supreme court of Indiana, when stating that a party who desired 
special instructions must ask them, refer indiscriminately to both civil and 
criminal cases. (Powers v. State, 87 Tnd., 144 & eas, cit.) 

And in further proof that seetion 1908 was adopted from the statutes 
of Kansas, and with the judicial rulings of that State as part and parcel 
thereof, I cite the case of Cratt v. State (3 Nas. 450), where the supreme 
court, In passing upon that provision of their criminal code, that the court 
in charging the jury “must state to them all the matters of law necessary 
for their information in giving their verdict,” said : 

“As the provision is plainly imperative, there is no necessity of 
1278 attempting to sustain it by reason, It was error to omit to do so.” 

This ruling was male in 1866, long betore the ruling made in 
Rollings v. State (62 Ind., supra), which was not made until May, 1878, 
and it is scareely probable that case was published in time for the legis- 
lature of this State to be apprised of it in the winter of 1870. 

But tor the purposes of this argument [may freely grant that our sec- 
tion 1908 was indeed borrowed from the Indiana statute, and still this 
comparison will not support the ruling of the majority ; on the contrary, 
the adoption of the Indiana statute with the significant omission of the 
6th clause of section 1823, which corresponds with the 6th clause of sec- 
tion 103 of the Revision of 1876 of that State, is equivalent on the part 
of our legislature to an absolute rejection by them of that 6th clause and 
all judicial rulings based upon it. There is no eseape from this eonclu- 
“lon. 

Besides all that, the opinion of the majority on this motion for rehearing 
omits all mention, entirely ignores, section 1920 of our statute, which still 
remains in full force, and on whieh T have already commented. That 
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section alone, if my construction of it is correct, should have compelled 
a reversal of the judgment; and this a fortiori must be the case where the 
provisions of that section have been reinforced and so strongly and con- 
spicuously emphasized by the mandatory provisions of section 1908. 

Before we had a statute on the subject in this State it was declared to 
be “the duty of the judge of a criminal court to instruct the jury on all the 
law arising in the case” (Hardy v. State, 7 Mo., 604), but now, where we 
have two sections of the statute requiring that duty to be performed, as 

well as many decisions of this court to the same effect, such duty is 
1279 abolished, unless brought into being and existence by a request that 
such duty be performed. 

The result of all of which is that a clause in an Indiana statute which 
we have not adopted is to have the same force and effect as if it had been 
adopted, the result of all of which is that such unadopted statute is to de- 
stroy, overthrow, and annul a statute which we do adopt,as well as over- 
ride a long line of decisions ; the result of all of whieh is that hereafter in 
a criminal cause a judge of a trial court (guided by the precedent here fur- 
nished), unless otherwise requested, may sit like a sphinx while the issues 
of lite and death are being passed on before him, and may let the jury 
‘“cuess at the law.” (State v. Stonum, 62 Mo., 596.) Sueha ruling shall 
never receive my sanction ; if flies into the face of long-established prece- 
dent, nullities a plainly worded mandatory statute, and defeats the ends of 
publie justice, which require a fair and impartial trial, something unat- 
tainable except the jury be preperly and tally instructed upon the whole 
law of the case. 

2. Ina former dissenting opinion [spoke of the testimony of Ding- 
telder, the assumed name of the detective Jno. F. Me ‘ullough, who tes- 
tified as to extra judicial confessions made by the defendant while the 
detective was in jail with him. In that opinion TI held that the testimony 
of the detective should not have gone to the jury without a cautionary in- 
struction as to the eredibility to be attached to it, similar to an instruction 
in relation to the testimony of an accomplice ; but upon more mature re- 
flection Tam satisfied that I should have taken a more advanced position. 

The detective, by a previous arrangement and concert of action be- 
i280 tween the circuit attorney, Clover, the assistant circuit attorney, Me- 

Donald & Furlong, forged the name of Morris to a check, was ar- 
rested per agreement on a warrant duly issued, indicted for the forgerv on 
testimony which was really false, but believed by the witnesses to be true, 
and east into jail, where he obtained the alleged confession from the defend- 
ant. 

[ hold now that sueh a confession so obtained by such means should be 
altogether rejected, Such a course on the part of the sworn officers of the 
law can not be denounced in terms too strong. It was a prostitution of 
the process of the court ; it was a corrupting of the very fountain head of 


justice. The pure administration of the law and public policy impera- 


tively demand that evidence so procured siiould be spurned with infinite 
loathing whenever offered. It is true that the opinion of the majority 
condemns, “as gently as any sucking dove,” the method of obtaining the 
alleged confession, but at the same time accepts the fruits of the nefarious 
work. This is condemnation in theory, but approval in practice. 

3. IT was eontent on a former ceeasion to confine mv dissent to the 
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above points, believing them amply sufficient fora reversal ; but now, be- 
fore concluding, I deem it proper to notice some other points. Counsel 
for the State had stated to the jurv in argument that the depositions taken 
in Kngland as to the defendant’s good character “did not amount to any- 
thing” by reason of their negative character, and counsel for the defendant, 
in his argument in reply, in order to meet this statement and to correct the 
erroneous Tinpression made by it upon the Jury, atte inpted to read from the 
State v. Grate (68 Mo., 22), where the doctrine is fully announced by this 
court that a witness who is well acquainted with the character ofa person 

and lives in his neighborhood will be allowed to testify te the gen- 
1281) eral reputation of such person, although he has never heard it dis- 

cussed ; such negative evidence being regarded as evidence of the 
highest nature in favor of good character. 

But the trial court refused to permit that case to be read to the jury. 

Thereupon counsel for defendant asked permission of the court to state 
the law correctly to the jury, and this was also denied. There can be no 
doubt of the correctness of the ruling of the trial court as to its refusal to 
permit the authority mentioned to be read to the jury,and in so far as 
this point is concerned, the opinion of the majority is correct ; but in that 
opinion no notice whatever is taken of the request of counsel for defend- 
ant to be permitted to state the law correctly to the jury. This case, rest- 
ing as it did upon circumstantial evidence alone, except the alleged extra- 
judie jal confessions already commented on, it: was of the highes “t Impor- 
tance to the defendant to establish a good character; this had been done by 
the depositions in question; but under the statement of the counsel for 
the State that those depositions “did not amount to anything,” and under 
the refusal of the court to permit counsel for the defendant to correct and 
contradict this false and damaging statement made by counsel for the 
State, it went to the jury as the law on the point, accompanied by the 
sanction of the trial court, (State v. Rothschild, G8 Mo., 52; State v. 
Jaeger, 66 Mo., 175; State v. Martin, 74 Mo., 547.) 

In State v. Mahlev (G8 Mo., 515), the prosecuting attorney said to the 
jury: “ Mahley was on the stand; whw did he not tell us how the child 
was burned? It was incumbent on him to show how these things were. 
Did he tell us how she was hurt?) Tt was incumbent on him te prove 

how she was hurt. Th defendant was there, master of his own 

1282) house, and it was incumbent on him to show that he did not inflret 

the burns.” Again, he said to the jurv in that closing argument : 

“The preponderance of testimony was in taver of conviction and against 
the defendant, and upon such evidence they (the jurv) must convict.” 
Every one of these declarations was a gross misrepresentation of the law, 

and such conduct on the part of the prosecuting attorney has so often been 
condemned by this court, that the hope was indulged that the admonitions 

given would be heeded. It is not for prosecuting attorneys to declare the 
law to the jury. That is the duty of the court, and the State's attorney is 
as much bound by the law as declared by the court as are the jury and 
the accused. The court deelared the law, but the prosecuting attorney, not 
satistied with the instructions given by the court, made deel: arations of law 

to the jury in conflict with those given by the court, and manifestly and 
palpably erroaeous. Can we say that the prisoner was not prejudiced by 
this conduct of the State's attorney -? Tthe knew the law and made these 
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declarations to the jury in order to procure a conviction, his conduct was 
very reprehensible. If he knew no better, he should have aceepted the 
law as given by the court. 

Persons accused of erime must be fairly tried, and when so tried, we 
shall not interfere te prevent them trom being punished ; but it is not 
only the duty of this court, but every officer of the State who has duties 
to perform in regard to the trial of persons accused of crimes, to see that 
they have a fair and impartial trial The cireuit court should have re- 
buked the prosecuting attorney and told) the jurvw that the law was not as 


the attorney declared it te be: and for not having done se the judgment 
should be reversed.” 
2&2; In State v. Kring, 64 Mo. SOL, the eirenit: attorney made the 


following remarks: “Tf vou wrong the accused by tinding him 
culty, that wrong can be righted, beeause there are two courts above this 
in which the acensed can have this reversed, the court of appeals and the 
Supreme Court. Pf vou are net justified in tinding this man guilty, it Is 
in their power to reetifv any error; while if, on the other hand, vou turn 
the murderer loose in the community, no matter how frail might be the 
foundation on whieh vou de it and how frail may be the scaffolding, it 
takes him forever in the light of freedom again; vou will make a wound 
in this community that will never be healed.” The statement that the 
higher courts referred to had the power to review the finding of the jury 
on the weight of evidence was caleulated to induee the jury to disregard 
their responsibility. ‘The judge presiding at the trial, in our opinion, 
should not have permitted such remarks te be made on the close of the 
argument, without a prompt correction. The cireuit attorney represents 
the State, and it is presumable that the State has no wish to convict or 
punish an innocent man. He is emploved to see that the laws against 
criminals are enforced, but he is not required to avail himself of his privi- 
lege of concluding the argument before the jury, to state propositions of 
law which are clearly untenable, with a view to influence the jury in’ the 
verdict, 

In State v. Lee, 66 Mo., 165, the prosecuting attorney had indulged in 
improper remarks as to the defendant's good character, and lack of proof of 
it, and this court said: ‘ The court should not have permitted the remarks 
of the attorney to pass without a rebuke, which would have taken from 

them their sting. A proper rebuke would probably have cured the 
1284 error, Such conduct of the prosecuting attorney was condemned 

in the ease of the State v. Kring, 64 Mo., 591, and will be as often 
as it is properly brought to the notiee of this court. It should not be 
tolerated in civil proceedings, and will not be in eriminal eases,” 

In the State v. Reed, 71 Mo., 200, Norton, J., said: “ The court gave 
no instruction in regard to the legal effect of defendant’s possession of the 
hog soon after it was stolen, if it was in fact stolen, which the evidence of 
the owner of it left in doubt; but the jury was allowed to grope in the 
dark upon that subject. In the closing argument the prosecuting attorney, 
against the objection of defendant, undertook to supply the omission made 
by the court, and argued to the jury as to the presumptions of guilt and 
inferences to be drawn therefrom when property was stolen and found in 
the possession of a person soon after the ‘supposed theft.” The court, 
having abdicated its duty in failing to instruct the jury as to what effect 
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was to be given to the fact proved, that defendant was in possession of the 
hog alleged to have been stolen, should at the least have forbidden the 
prosecuting attorney, who in his closing argument assumed the duty thus 
omitted, from making any statement calculated to mislead the jury as to 
the law governing that question. We think his remarks were of that 
character, and from the use by him of the words ‘ supposed theft,’ the 
jury might well have concluded that it was not incumbent on the State to 
prove the corpus delicti, or the fact that the hog was stolen, but that. it 
was only necessary for the State to offer evidence sufficient to justify a 
suspicion that the hog had been stolen and that the possession of property 
supposed to have been stolen would authorize a conviction,” and the judg- 
ment was reversed, 
}285 The ease just cited is dircetly in point as toa trial court abdieat- 
ing its duty in failing to rebuke a prosecuting attorney when mts- 
leading the jury as to the law, and ts also directly in point as to a similar 
abdication of duty on the part of the trial court, where it leaves the 
jury “to grope in the dark ” in regard to the legal effeet of certain evi- 
dence, by failing to instruct them on the whole law of the case ; thus fully 
affirming the position taken by me in my original dissenting opinion, as 
to the influence of * partial half-way instructions.” 

4. There was another clement of error in the refusal of the trial court 
to permit counsel for defendant to state the law correctly as to what con- 
stituted evidence of good character, in order to combat the talse statement 
as to the law on that point made by opposing counsel, because this course 
on the part of the trial court was pro tanto a denial of the constitutional 
right of the defendant to be heard by counsel. It is quite obvious that if 
atrial court may thus invade the province of a defendant's counsel and com- 
pel him to be dumb in the face ofa false statement of the law in one par- 

ticular, it may do itin all, and thus obliterate the right in question. 
1286 » There was error committed by the trial court in allowing the 

‘defendant to) be cross-examined on subjeets not even remotely re- 
ferred to in his examination-in-chief, not only on immaterial matters, but 
matters which had a tendency to show him guilty of other crimes, and 
thus to prejudice the jurv against him, 

evidence of specific acts, as is well) known: can never be received when 
good character is the question being discussed, (State v. Buella, 89 Mo., 
95.) And vet, by cross-examination of the defendant, the State was al- 
lowed to introduce evidence before the jury whieh was utterly incompetent 
if offered on the part of any other witness or ino any other form, (State 
v. Hait, 66 Mo... 208.) State vs. Mastin, 74 Mo., 547; State v. Bulla, 
supra.) Under the provisions of the aet of IS7c, a defendant who took 
the stand as a witness could be cross-examined as any other witness. 
(State v. Clinton, 67 Mo., 280; State v. Cox, ib., 592; State v. Rugan, 
68 Mo., 214; State vs. Testerman, ib., 408.) Bat since those rulings 
were made the legislature, by section 1918, RLS. 1879, so amended the 
law as to confine the cross-examination of a defendant witness * as to any 
matter referred to in his examination-in-chiet.” This amendatory elause 
has been frequently ruled upon by this court, and when its behests have 
been disobeved a reversal of the judgment has been the invariable result. 
(State v. McGraw, 74 Mo., 573; State v. Turner, 76 Mo., 350; State v. 
McLaughlin, ib., 320; State v. Porter, 75 Mo., 171; State v. Douglass, 
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$1 Mo., 231; State v. Patterson, 88 Mo., 88; State v. Chamberlain, 89 
Mo., 12%.) 
The result of the opinion of the majority is to repeal the statute as it 
now stands and to restore and re-enact the law of 1377, 
1287 6. The circuit attorney, as shown by an uncontradicted affidavit 
filed in the cause (State v. Johnson, 76 Mo., 121), in order to prevent a 
continuance of the cause on the part of the defendant, had agreed with defend- 
ant’s counsel that he would waive any informality as to the depositions 
being improperly certified which established the good character of the de- 
fendant, and upon this waiver and agreement the defendant announced 
ready for trial. But vet the cireuit attorney, in his closing argument, was 
permitted over repeated objections of defendant’s counsel to belittle those 
very depositions ; to state that they were returned without a certificate, 
were not worth the paper thev were written on; were utterly valueless, 
&e., Ke, and were only read as a favor by his permission, 

Having made the agreement mentioned, and having permitted the depo- 
~itions to be read without objection, common fairness required that his lips 
should be sealed as to any invalidity of the depositions on account of lack of 
certification. Conduct similar to this on the part of a prosecuting attorney 
was pointedly condemned by Norton, J., as “such a departure trom legiti- 
mate argument and fair dealing as to justify a md of the judgment.” 
(State v. Barhan, 82 Mo., 67.) 

7. | have not the time nor would it serve any useful purpose that I 
make any further comments on this record. Lam free to say, however, 
that long as [T have been on this bench T have never examined the record 
in any case, civil or criminal, where the rights of a defendant to a fair and 
impartial trial have been so frequently and so flagrantly disregarded by 
a trial court as in the present instance, The points [ have commented on 
may be considered as but types of numerous other errors of which T make 
he mention, 

T. A. Siterwoop, 


128s And afterwards, to wit: On the 28th day of June, 1887, the 
fsllowing further proceedings were had in said cause, to wit : 


STATE oF Mo... RESP., ) 
ru - 
Huau M. Brooks, app. J 


Comes now the said appellant by attorney and files his motion for a re- 
hearing herein. 
Which said motion for a rehearing is in the words and figures as fol- 
lows, to wit: 
In the supreme court of the State of Missouri. April term, 1887. 
THE STATE OF MiIssOURI, RESPONDENT, — ) 
rs. 
Hvucu Morram Brooks, aLias W. H. Max- | 
well, &c., appellant. ] 


No, 4547. 


Motion for a rehearing. 


Now, at this dav comes the appellant in the above-entitled cause by his 
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attorneys, and moves the court to grant him a rehearing and reconsidera- 
tion of this cause for the reasons following, to wit : 

1. Because a question decisive of this case, and duly submitted by coun- 

sel, has been overlooked by the court as follows, to wit: 
1289 The Record, p. 1160, shows that when we asked leave of court 
to file the supplemental motion and accompanying affidavits, this 
was refused by the court on the expressed and. stated ground that it was 
not within its power to do so, to which ruling and refusal an exception 
Was duly saved at the time. 

The court did not retise to exercise a discretion supposed to be possessed 
by it, but distinetly ruled that it had no discretion nor power in the prem- 
ises, and therefore refused the request on that ground, 

Now, the opinion of this court overlooks this question altogether, and 
goes Upon the erroneous theory that the trial Court, in the exercise of its 
discretion, refused the request made—that is to say, this court goes upon 
the theory that the trial court, recognizing the fact that the law gave it 
discretion in the matter, considered the request and concluded net to grant 
the request, 

The opinion of this court says: Tf authority is to be found putting it 
in the discretion of the court to authorize the filing of a supplemental 
motion for anewtrial * * ° * * we would be unwilling to 
say that the court exercised its diseretion arbitrarily in refusing sue han 
application.” 

The claim made by us, and the fact, is not that the trial court ‘exercised 
its diseretion arbitrarily,” but that it failed to exereise it at all upon its 
erroneous ruling and understanding of the law, that it did not possess any 
discretion to exereise ! 

Moreover, atter the court had thus ruled that it had no discretion to 
permit the supplemental motion to be tiled, we thereupon, as the record 
and brict show (Record, p. 1160; Brief, p. 110), “asked leave of court to 
bring the matters set out in said supplemental motion and accompanying 
affidavits to the attention of the court, by way of suggestion, and ask that 
the court would entertain and hear said matte rs, and of its own motion 
grant him (appellant) a new trial, if in its opinion the matters therein set 
out entitled him to a new trial, each and all which said requests the court 
refused on the ground that it had no power or right to hear said sugges- 
tion; to which refusal and ruling thedetendant, by counsel, then and there 
at the time exce pted.” 

That this question was duly submitted by us, see Brief, pp. 131 and 
200. 

2. Beeause the decision of the court is in conflict with an express statute 
of this State, and beeause a question decisive of the case and duly sub- 
mitted by counsel hi as been overlooked by this court in the re espect ana 
particul: ws following, to wit: 

The express statute with which the decision conflicts is section 1908, R. 
21879, whieh provides as follows: “ The court must instruet the jury, 
in writing, upon all questions of Jaw arising in the case whie h are 

necessary for their information in viving their verdict.” 
And the decision in so far as it holds that it was not the daty 
1290 of the trial court to instruct the jury that they could not convict the 
accused upon the alleged extra-judicial confession alone, but must 
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look tor corroboration as to the corpus delicti in the other evidence, is, we 
submit, indirect conflict with this express statute. And the question de- 
cisive of the case and duly submitted by counsel (see Brief, pp. 126 and 
176-182), but overlooked by this court, is the very question whether or 
not the aforesaid seetion 1908, R.S. 1879, dees not make the said failure 
of the trial court to give the instruction above indicated, reversible error. 

And that this question was overlooked by the court seems evident, not 
only from the facet that the majority opinion does not notice or alinde to 
this section at all, but alse from the fact that when the instructions in the 
Kilgore case (70 Mo., 546) were given at the June term, 1879, the statute 
In question Was not in foree, So that certainly no right claimed by us 
under this new scetion ean be estopped or lparred by the decision in the 
Kilvore case, « 

The origimal rolls in the offiee of the Seeretiury of State show that sand 
section 1908, ROS. IST9, was approved Mav 19th, 1879, and did not go 
into effect by the express provisions of the law notil November, 1879. 
See section S168, RLS. 1879. 

And another thing which this court has probably overlooked ts the faet 
shown by the record that we, in the lower court, excepted tothe giving of 
each of the instructions given, and alse to the failure of the court to prop- 
erly and fully instruet the jury. (Reeord, p. 1113; Brief, p. 76.) 

And this failure of the court was made a special ground in our motion 
for a new trial, the 19th ground in that motion being, * Beeause the court 
erred in failing te give to the jury legal, necessary, and proper instrue- 
tions,” and the 20th ground being, “ Beeause the court erred in failing to 
Instruct the jury in writing upon all questions of law arising in the case 
necessary for their information in giving their verdiet.” (Reeord, p. 
1125; Brief, pr. OD.) 

And what is hereinbefore said in relation to the failure of the trial court 
to give the said instruction limiting the etlect of the alleged extra-judicial 
confession, applies also to the failure of the trial court to give a cautionary 
Instrnetion as to the testimony of the detective, Dingtelder, as set forth and 
explained in Judge Sherwood’s dissenting opinion in thisease. And if the 
law is to be established now that notwithstanding the modes and methods 
of the Dingtelder plot that evidence is competent, surely it should be held 
necessary at the same time to throw around the unfortunate victim of such 
a plot the protection of such a cautionary instruction. 

>. Beeause the decision of this court that the failure of the trial court 
to give the instructions indicated in reason number 2 above is not reversi- 
ble error, is in conmfliet with controlling deetsions of this court, to which 
the attention of this court was not called through inadvertence of counsel. 

The controlling decistons here referred to are the eases of the State rs. 
Banks, 73 Mo., 592: and the State vs. Palmer, 88S Mo., 568, to the effeet 
that, © It is the duty of the trial court: in criminal cases, as we have re- 
peated|y ruled, to give correct Instructions covering the whole law arising 

on the taets, whether such instructions be asked or not.” 
1201 And we desire especially herein to call the attention of this court 
not only te the fact that both of these decisions inthe Banks and Pal- 
mer cases are of much later date than the decision in the State vs. Kilgore 
(70 Mo., 546), upon which is put the majority opinion of this court, but we 
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beg this court to notice the fact, doubtless overlooked by it, that when ‘the 
Kilgore case was tried in the lower court,at the June term, 1879, the statute 
(section 1988, R.S., 1879), upon which we base our right to the instrue- 
tion claimed, was not in force, it having been approved May 19, 1879, a- 
the original rolls in the office of the secretary of state show, and it did 
not go into effect by the express provisions of the law until November 1, 
1879. (See section 5168, RLS. 1879.) 

And moreover, another controlling decision of this court with which the 
majority opinion conflicts is the decision in the cases of State vs. Chiagk, 
and State vs. Gioom, decided the same day this case was, to the effect that 
it was reversible error for the trial court to fail to give a sufficiently 
strong cautionary instruction to the jury relative to an accomplice’s testi- 
mony, though no instruction at all was asked on the subject. 

And furthermore, we submit that the decision of the court, in holding 
that it was not error for the trial court to fail to give an instruction limit- 
ing the effect of the alleged extra-judicial confession, because that was a 
collateral matter, as to which the court was only bound to instruct if re- 
quested to do so, overlooks the question, and loses sight of the point that 
this was not a collateral matter merely, because by reason of the failure of 
the trial court to give a limiting instruction as to the weight and valueot 
this alleged) extra-judicial contession, then the general instructions given 
by the court, whereby the jury were left to give such weight and value 
as they pleased and naturaliv would to this confessional evidence, and were 
told it was their duty to convict when convinced of guilt bevond a reason- 
able doubt : became in and of themselves erroneous, and thus we see that 
the matter in question was not a‘ collateral” matter. 

And this position is fully sustained by the controlling decision of this 
court In the ease of the State vs. Head (57 Mo., 252), wherein it is held in 
a perjury case that by reason of the failure of the trial court to give an 
Instruction limiting the weight and value of the testimony of the one wit- 
ness, thereby the general instruction, which told the jury to convict if sat- 
isfied bevond a reasonable doubt of defendant’s guilt, became and was 
“clearly and wholly bad and should not have been given,” this court de- 
claring that the general instruction was erroneous, because it “ made it 
only necessary for the jury to be satistied (beyond a reasonable doubt) by 
the evidence of the detendant’s guilt,” whereas the jury should have been 
mnstracted that the law did not permit them to be satistied upon the evi- 
dence merely of one witness, but that they must look for, and find, corrob- 
orative evidence outside of that one witness. 

The decision and point seems to have escaped the attention of the court. 
It is cited to Point 52, p. 126, of our brief, and fully set out and discussed 
In our argument, pp. 1804182 of our brief. 

And furthermore, and finally, even in a civil ease, where there is no 
obligation on the trial court to give any instruction at all unless asked, 
vet if the court does undertake of its own motion to give instructions, they 
must be correct. This is so well settled that we do not deem it worth 
while to cite authorities in support thereof, and this principle also when 
applied to this case will show that it was reversible error for the trial court 
to fail to give the limiting instruction as to the alleged extra-judicial con- 

fession and the cautionary instruction as to the detective Dingfelder. 
1292 4. Beeause a question decisive of this case, and duly submitted 
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by counsel, has been overlooked by the court in the respect and particu- 
lars following, to wit: 

We claimed in our brief (pp. 130 and 200) that it was error te over- 
role the motion in arrest of judgment, * because the third count of the in- 
dlictment, by reason of the detect hereinbefore pointed out (that is, its 
failure to allege whom the aceused deprived of life). charged a misde- 
meanor only, i.e. a common assault, and hence there was a misjoinder of 
counts, and a general verdict will not support a judgment in such case.” 

This question is decisive of the case and has been overlooked by this 
court, 

>. A question decisive of this case and duly submitted by counsel, has 
heen overlooked by this court in the respect and particulars following, to 
Wit : 

Against the first instruction given by the court the objections were 
urged by us that as the third count of the indictment was defective in not 
charging that defendant deprived Charles Arthur Preller of lite, the trial 
court committed error by supplying this omission in this instruction, tell- 
ing the jury that said count did charge the defendant with depriving said 
Preller of life, and in further telling them that if they believed defendant 
did kill and murder Charles Arthur Preller in manner and form charged 
in either count of the indietment, they must find him guilty. 

The majority opinion in this case holds that the points raised by these 
objections would be good but for the ruling of this court in the cases of 
the State vs. Hollenscheit (61 Mo., 302); State vs. Blan (69 Mo., 317) ; 
State vs. MeDonald (85 Mo., 539), and State vs. Miller (67 Mo., 604). 

Now we submit that this court has in this ruling overlooked the point 
and question that in all of those cases the several counts of the indictment 
charged only a single offense and of the same degree, whereas in this case 
the third count is a good charge of a mere misdemeanor only, and hence 
those cases are not in point ; and, besides, in those cases the several counts 
not only charged only a single offense and of the same degree, but merely 
varied the statement as to the erime charged to meet the evidence intro- 
duced. There was no such radical difference between the counts in any 
of those cases as there is between the several counts in this indictment as 
to the manner and means of the killing, nor did the trial court in any of 
those cases supply in its instractions, as it did in this ease, the fatal de- 
fects and omissions in the bad counts. 

The question raised by these distinctions has been overlooked by this 
court, 

If the trial court can thus in its instructions make good the bad counts 
in an indictment, and instruct the jury to convict the accused upon a find- 
ing of the facts which are not set out in the bad counts in the indictment 
but are supplied in the instructions purporting to state what the counts of 
the indictment contain, then a defendant is tried not upon an indictment 
found by a grand jury, as the constitution requires, but upon ene sup- 
plied by the court in its instructions, and thus will there be engrafted on 
our system of jurisprudence a feature whose chief charm will be its 
novelty; i. e., that bad counts may be amended and made good by the in- 

structions of the court. 
1295 Presenting this question another way, we have this result: If the 
general verdict will support the judgment under the circumstances 
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and pleadings in this case, because the judgment is supposed to be rendered 
onthe good counts, then, owing tothe instruction which authorized the jury to 
convict upon a finding that the manner and means of death were as charged 
in either count of the indictment, the result is that the jury ere instructed 
to convict Upon the good counts if they find that the manner and means 
of death were as set out in cither of the good counts, or if they are unable 
to determine what the manner and means of death were. And sueh is net 
the law we submit, 

6. Because a question decisive of the case, and caly submitted by coun- 
sel, has been overlooked by the court in the respect and particulars rollow- 
ine, to wit: 

‘The question whether or not the defense, having, on Saturday, May 29, 
IS86, introduced all the evidence in its possession, and being thus neces- 
sarily about to close its ise in chief, Wits hot then ana there rn that day Chi- 
titled to the order of court compelling the prosceution to permit defendant’- 
experts to examine the parts of the deceased which the prosecution admit- 
ted they had in their possession and under their exclusive control, and as 
to which they declared their intention of introducing expert testimony, 

Whether we saved any exception on Monday or not, we certainly, as the 
record shows (Record, p. 1048), did save an exception on Saturday to the 
refusal of the court to then make the desired order, and thus the question 
whether we were not entitled to said order on said Saturday was properly 
presented for the determination of this court, but overlooked by it. (See 
Brief, pp. 52 and 115.) 

And we submit that this was an important and decisive question, be- 
eause we had the right to have our experts examine the parts in question 
before the State’s expert testimony in relation thereto was introduced, for 
the purpose of enabling us to properly cross-examine the State's experts. 
This question was overlooked by this court—the court not deciding that 
our demand for this order on the Saturday was properly retused by the 
trial court—but ruling that no question at all as to this matter was pre- 
sented for the determination of this court, because nothing was exeepted 
to at the time. 

7. Because a question decisive of the case, and duly submitted by coun- 
sel, has been overlooked by this court in respect and particulars following, 
to wit: 

We claimed that the defendant’s testimony in the case, set out on page 
167 of our briet, giving reasons why he fled, * disclosed circumstances ex- 
plaining his flight, which consisted with the innocence of the defendant of 
the crime charged,” and that therefore the jury should have been in- 
structed to consider the same in connection with the presumption of guilt 
arising from flight, and determine how far they tended to rebut such pre- 

sumption, and that failure to give this instruction was error, 
1204 This court ruled that the evidence warranted the trial court in 
viving the instruction ealling the attention of the jury to the pre- 
sumption of guilt trom flight, but overlooked and failed to pass upon the 
question raised by us (see Brief, p. 124) as to whether it was not error for 
the trial court to fail to instruet the jury to consider the aforesaid cireum- 
stances explaining and excusing defendant's flight in connection with the 
presumption arising from flight. 
And this, too, the’ the verv decision which declared the right of the trial 
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court to give the instruction it did as to flight, holds that such an instrue- 
tion must embrace also the matters claimed by us. (See State vs. King, 
78 Mo., 555.) 

Where this court savs “the presumption or inference of guilt arising 
trom flight may be modified or overthrown by testimony showing that the 
Hight of the defendant was oceasioned by other causes than consciousness 
of guilt; and where the testimony discloses circumstances explaining or ex- 
eusing flight which consist with the innocence of the defendant of the 
crime charged, the jury should be directed to consider the same in connee- 
tion with the presumption arising from flight and determine how far they 
tend to rebut such presumption ;" and the court refers tn support of this 
position to Wharton's Crim. Evidence (9 edition), § 750, where Mr. Whar- 
ton, in giving an example of the explanatory or exculpatory circumstances 
which should be called to the attention of the jury in the instrucitons, cites the 
very fact sworn to by the defendant in this case,i.e.,a man flying and seeking 
to avoid trial because ignorant of the laws and mode of procedure in the 
country and tribunal in which he would be tried. Surely, then, the de- 
fendant’s testimony to the effect, “ TL was totally ignorant of the fact that I 
might testifv in my own behalf; Twas ignorant that the same rule of law 
did not prevail here that prevailed in  England—that a defendant can not 
testifv in his own behaif, and TP thought the best thing I could do was to 
vetaway, required that the jurv “should be directed to consider the same 
in connection with the presumption arising from flight, and determine how 
tar they tended to rebut such presumption.” And, besides, the law is (as 
laid down by Wharton in the section above cited, and upon which was 
based the decision of this court in the said case of the State vs. King, 78 
Mo., 555) that flight raises a presumption of guilt only in connection with 
other evidence, but it does not alone do so, and for this reason also the in- 
struction given by the trial court in the ease at bar, to the effect that 
“flight raises the presumption of guilt,” was erroneous. It should have 
been that flight in connection with other testimony raises a presumption 
of guilt, and if the jury believed from the evidence that after the commis- 
sion (not of the homicide alleged in the indietment, for homicide is merely 
the killing ofa man, and Preller may have been killed and vet no offense 
committed) of the murder alleged in the indietment, the defendant fled, 
then they could consider his flight—calling attention at the same time to 
the aforesaid exculpatory circumstances, 

8. Because a question decisive of the case, and duly submitted by counsel, 
has been overlooked by this court in the respect and praticulars following, 
to wit: 

We refer to the question whether or not defendant’s counsel had the 

right to state to the jurv the legal effect and meaning of the nega- 
1295 tive testimony to the defendant's good character, or what is the same 

thing, whether the defendant could have the use and benefit of such 
testimony at all. 

The record shows that the defendant caused to be taken at his home in 
England several hundred pages of depositions to prove his good charae- 
ter. These depositions were all to the effect that deponents, though inti- 
mately acquainted with defendant, some of them from his very birth, yet 
had never heard his reputation or character for honesty and integrity, 
truth and veracity, peace and quiet, &c., questioned nor discussed. 


STATE OF MISSOURI, 
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These depositions were without objection introduced and read in evi- 
dence by the defense. 

Counsel for the State, in argument to the jury, stated and argued to them 
that these depositions “did not amount to anything,” by reason of their 
negative character ; that is, because the deponents could only say they had 
never heard defendant’s character discussed, 

Counsel for defendant, in his argument to the jury, in order to meet 
and answer the aforesaid statement and argument of counsel for the State, 
was proceeding to read to the jury asa part of his argument, a passage from 
vol. 68 of the Missouri Supreme Court Reports, to the effect that good char- 
acter could be proved by negative testimony such as above indicated, but 
the court stopped him and) refused to permit him to read the passage, to 
which ruling defendant’s counsel at the time excepted, and said counsel 
thereupon “ asked the court to permit him to state to the jury that the 
law was as stated in said passage, and this the court likewise refused, to 
which defendant at the time excepted.” (Reeord, p. Tl»: Brief, pp. «9, 
SO, and 120 and 186.) 

The decision holds that it was not error to refuse to permit defendant's 
counsel to read to the jury the passage in question from the Missouri re- 
ports, but overlooks the question whether it was not error to refuse to 
permit said counsel to state to the jury that the law was as set out in said 
pussage, 

To hold that he could not do so is to hold that he could not state to the 
jury the legal and only effect, force, and meaning of competent evidence 
introduced in his behalf! And this, too, though counsel for the State had 
already stated the legal effect of that) same evidence incorrectly. This 
were to deny him his constitutional right to be heard by counsel and to de- 
prive him of his lite without due process of law. We claim that this ques- 
tion is decisive of this case, because of the great importance of this testi- 
mony of the good character of the defendant, in view of the fact that he 
was compelled to rely upon his own word of mouth to make good his de- 
fense and establish the truth of his story of the killing. Surely if ever 
a party was entitled to have the benetit of testimony in his favor the de- 
fendant was so entitled under the circumstances of this ease. 

Of what use was the said evidence to him if his counsel could not tell 
the jurv its legal effect and meaning ? 

9. Beeause the decision of the court is in conflict with an express stat- 
ute of this State, to wit: Seetion 1918, RS... 1879. which declares that 
a defendant testifving in his own behalf “ shall be liable to cross-examina- 

tion as to any matter reterred to in his exanination-in-chiet.” 
1296 The decision conflicts with this statute, in holding as it does that 

it was not error forthe trial court to permit counsel for the State te 
cross-examine defendant upon matters not referred to in his direct ex- 
amination, as set out and complained of by us on pages 61-66 of our briet. 

The detendant, in taking the witness stand, had the right to rely upon 
the protection of the statute, and he certainly did not have it. 

The State was permitted, time and time again, as set out on pages 
61-66, of our briet, to cross-examine him in violation of the statute. upon 
matters which would have been immaterial and harmless, except for the 
fact that they impaired his credibility, and that was the very purpose of 
such illegal and improper cross-cxamination, And it was most hurtful to 
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defendant, because of the fact already alluded to herein, that his defense 
depended upon his own testimony. 
Martin & FAUNTLEROY, 
Attorneys for Appellant. 


And afterwards, to wit, on the 7th day of July, 1887, the following fur- 
ther proceedings were had in said cause to wit : 


STATE OF Mo., RES’P.., 
Ux, 
Iran M. Brooks, arr. ) 


Now at this dav the court, having fully considered and understood the 
motion heretofore filed for a re-hearing herein, doth order that said motion 
be, and the same is hereby, overruled. (Opinion filed.) 

Which said opinion is in the words and figures as follows, to wit : 

}297 State, respondent, vs. Hugh Mortram Brooks, appellant ; Fauntle- 

rov, attorney for appellant; Attorney-General, attorney for re- 
~pondent. 


OPINION OF TITRE COURT, 


A motion for rehearing has been tiled in’ this case, and among other 
reasons assigned tor granting the praver of the motion, it is insisted that 
the ruling made in the decision rendered, to the effect that the omission or 
failure of the court (although not requested to do so) to instruct the jury 
that an extra-judicial confession, unless corroborated by other evidence as 
to the corpus delicti, would not justitv nor authorize a conviction, was not 
reversible error, is it in conflict with section 1908, R.S. This section ap- 
pears for the first time in the revision of 1879 as a new section, and is as 
tollows : 

“Section 1908, Order of trial. The jurv being impaneled and sworn, 
the trial may proceed in the following manner: First, the prosecuting 
attorney must state the case and offer the evidence in support of the pros- 
ccution, Seeond, the defendant or his counsel may then state his defense 
and offer evidence in support thereof. Third, the parties may then re- 
=pectively offer rebutting testimony only, unless the court for good reason, 
in furtherance of justice, permit them to offer evidence upon their original 
ease. Fourth, the court must instruct the jury in writing upon all ques- 
tions of law arising in the ease which are necee’ary for their information 
in giving their verdict. Fifth, unless the case be submitted without argu- 
ment, the counsel for detendant shall follow, and the counsel for the pros- 
ecution shall econelude the argument.” 

This section of our statute was borrowed from an Indiana statute which 
was on the statute books of that State, and which had received judicial 
construction in the case of Rollins vs. The State, 62 Ind., page 46, when 
it was incorporated in the revision of 1879. 

The Indiana statute provides (vide Rev. St. Ind., 1881, p. 340) that 
“in charging the jurv, he, the court, must state to them all matters of 
law necessary for their information in giving their verdict.” It will be 
seen that the language emploved in said section 1908, R. S., 1879, is 
identical in substance with the Indiana statute. It is a= follows: “ The 
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court must instruct the jury upon all questions of Jaw arising in the case 
which are necessary for their information in giving their verdict.” 

In further proof that said section 1908 was borrowed from the Indiana 
statute, it will be found on comparison, which comparison we have made, 
that the first, second, and third clauses of said) section, as well as what 
precedes these clauses, are verbatim: copies of the first, second, and third 
clauses of the Indiana statute, as well as what precedes those clauses in the 

statute of said State. 
1298 In construing this statute it is distinetly held) by the supreme 

court of that State in the ease of Rollins vs. The State, supra, de- 
cided in 1878, that when the instructions given to the jury are right as 
far as they go, the mere fatiure of the court to instruct as te other proper 
matters is not available as error, where no request to so further Instruet 
is made. The doctrine of this case was reaflirmed in the case of Adams 
vs. The State, 65 Ind... }. O65, decided at the May term, 1879, from which 
we quote the following: * The court directed the attention of the jury to 
the point that in manslaughter, as well as in murder, there was the com- 
mon element of intent to kill, but throughout the instructions the jury 
were never informed that there was or could be manslaughter without any 
intent to kill. It is the omission of the court to instruct the jury in- re- 
gard to a grade of homicide well recognized in and by our laws of which 
appellant’s counsel compiain in argument in this court. But it seems to 


us appellant is in noe condition to complain in this court of the omission of 


the cireuit court to instruct the jury in regard to involuntary manslaughter. 
No complaint is made by appellant of the instructions given, but the only 
complaint is that the court omitted an instruction which the appellant 
claims was applicable to the case made by the evidence and ought to have 
been given, This may be conceded, but before the court could be charged 
with positive error an account of its omission to instruct the jury in rela- 
tion to involuntary manslaughter it was necessary, we think, that the ap- 
pellant should have requested of the court such an instruction, If the ap- 


pellant had requested such an instruction, and if the court had failed or 


refused to comply with such request, then, but not until then, the appel- 
pellant could have complained of the omission of the court to instruct the 
jury in relation to involuntary manslaughter as probably erroneous, The 
record fails to show that the appellant requested any such instruction, and 
therefore he can not be heard te complain of the court’s omission to give 
such instruction.” See also Powers vs, State, 87 Tnd., page 144, where 
the question involved is fully and ably discussed, and also case of Rauck 
vs. State, 9th West Reporter, page 197. 

It is a principle so well established as not to require the citation of au- 
thoritics to support it, that when the legislatures borrow or incorporate in 
the statutes of this State the statute of another State which has been judi- 
cially construed by the courts of such State, that the construction thus 

put upon it will be adopted and followed by the courts of this State. 
1299 Viewed in the light of what is above said, the point made by 

counsel that the judgment should be reversed because of the fail- 
ure or omission of the trial court to instruct the jury (although no request 
to that effect was made) that they could not convict upon the extrajudicial 
confession of defendant alone, but must look for corroboration as to the 
corpus delicti in the other evidence, is not well taken. 
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The other points relied upon in the motion for rehearing it is unneces- 
sary to notice, further than to say that they were considered in the opinion 
delivered and ruled upon adversely to the defendant’s counsel. 

The motion for rehearing is overruled, and in this all the judges concur 


except Judge Sherwood, who does not. 
Kk. H. Norton, C. Jd, 


1300 And afte rwards, on the same date, the following further pro- 
ceedings were had in said cause, to wit: 


STATE OF Mo., RESP., ) 


". P 
Hucu M. Brooks, avr. ) 


Comes now the said appellant by attorney and files his motion to change 
the date fixed for the execution of the judgment herein and extend the 
time to some future date. 

Ther’upon, after fully considering said motion, it is ordered by the 
court that the same be sustained and that the 26th day of August, A. D. 

1887, be fixed as the dav of execution. 
150] And afterwards, to wit, on August 15th, 1887, and in vacation 
of court, the following further proceedings were had in said cause, 
to wit: 


STatve or Mo., RESP., | 

rs. 
Arp. From St. [., Crim. ev., | 
Hugh Motram Brooks, App. | 


Comes now the said appellant by attorney and files a writ of error from 
the Supreme Court of the United States to reverse the judgment in the 
above cause, 

Avausr 22p, 1887. 
Srate oF Mo., RESP., 
re, 
App. From Sr. J... CRIM. eT., | 
Hugh Motram Brooks, app. | 


Comes now the said appellant by attorney and files a citation directed 
to the said plaintiff, citing and admonishing it to be and appear at a Su- 
preme Court of the U nited States on the second Mond: ay of October next ; 
also a bond in the sum of 8500, 

Which said bond is in the words and figures as follows, to ne 
1502 Know all men by these presents, that we, Hugh M. Brooks, : 
principal, by his attorney in fact, P. W. Fauntle roy, and Sane 
N. Brooks and Robert S. MacDonald as sureties, are held and firmly 
bound unto the State of Missouri in the full and just sum of five hundred 
dollars, to be paid to the said State of Missouri or assigns, to’ which 
payment, well and truly to be made, we bind ourselves, our hei irs, execu- 
tors, and administrators, jointly and severally, by these presents. Sealed 
with our seals, and dated this 13th day of August, in the year of our Lord 
one thousand eight hundred and eighty-seven. 


10847 15 
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Whereas lately, at the April term, 1586, of the supreme court of the 
State of Missouri, in a suit depending in said court between The State of 
Missouri, respondent, and Hugh M. Brooks, alias W. Hf. Maxwell, alias 
Walter Hl. Lennox Maxwell, M. D., alias Theodore Cecil D’ Auguier, ap- 
pellant, a judgment was rendered against the said appellant and affirm- 
ing the judgment of the St. Louis criminal court, in which the appellant 
was convicted of murder in the first degree, at the July term, 1886, 
thereof, and the said Hugh M. Brooks, appellant, having obtained a writ 
of error and filed a copy thereof in’ the clerk's office of the said court to 
reverse the judgment in the aforesaid suit, and a citation directed to the 
said State of Missouri, respondent, citing and admonishing it to be and 
appear at a Supreme Court of the United States, to be holden at Wash- 
ington on the second Monday of October next. 

Now, the condition of the above obligation is such, that if the said 
appellant, Hugh M. Brooks, shall prosecute said writ of error to effect, 
and answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and vir- 

tue, 
10:5 Sealed and delivered in the presence oft— 
Joun IT. MARrtIin, 
Grorcke IF. Eat. 
Hran M. Brooks, 


By his attorney in facet, PL We FauNtTLeroy. SEAL. | 
SAMUEL N. Brooks, SEAL. 
Ronerr S. MacDoNALD. TSEAL. 


Approved by— 
Sam. I. MInner, 
Associate Justice Sup. Court US. August li, 1887. 


Subscribed before me this 13th day of August, A.D. 18387, by P. W. 
Fauntleroy, attorney in’ fact for Hugh M. Brooks, and by Samuel N., 
Brooks and Robert S. MaeDonald. 

Witness mv hand and seal of the circuit court of the United States im 
and for the eastern division of the eastern judicial district of Missouri 
this 13th day of August, A. D. 1887. 

A. PL. SeEnny, 
{Verh of the United States Circuit Court, Bastern Dirision, 
Kastern Judicial District of Mo. 
By T. LL. Crawrorp, 


Deputy. 
This is to my knowledge an ample and solvent bend. 
A. P. Senny, 
Clerk. 
By PT. LL. Crawrorp, 
Deputu. 
x * * a * * * 


1327 SratreE oF Missouri, ss: 


I, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify the foregoing to be a full, true, and complete 


BROOKS VS. STATE OF MISSOURI. 227 


transcript of the record and proceedings and the assignment of errors in 
the above-entitled cause, as fully as the same remain on file and of record 
in my office. 

In testimony whereof I hereunto set my hand and affix the seal of said 
court. Done at office in the city of Jefferson, this 25d day of September, 
A. D. 1887. 

[SEAL. ] Hexry W. Ewing, 

‘ Clerk, 
By Rowan Ray, D.C. 


1328) Inthe Supreme Court of the United States. October term, 1887, 


Huai Morram Brooks, PLAINTIFF IN ERROR, ) 
rs, >No. 1150. 
THE STATE OF MISSOURI, DEFENDANT IN ERROR. 


Now comes the plaintiff in error, Hugh Motram Brooks, alias W. H. 
Maxwell, ete., by his attorneys, Martin & Fauntleroy, and under and in 
accordance with section 9 of Rule No. 10 of the Supreme Court of the 
United States, files this his statement of the errors upon which he relies 
for a reversal of the judgment against him and of the parts of the record 
which he thinks necessary for the consideration thereof. 

The errors upon which the plaintiff in error relies for a reversal of said 
judgment are those indicated and set out in the assignment of errors filed 
in the case, a copy of which is hereto attached. 

And the plaintiff in error indicates and designates as parts of the record 
which he thinks necessary for the consideration of the aforesaid errors 
upon which he relies for a reversal of the judgment herein, the follow- 
ing parts of the record and transcript in the case, to wit: 

The writ of error and proof of service and return thereon, 
329 the citation and proot of service and return thereon, being pages 
1-3. 

2. The indictment being pages 4-12. 

3. The bill of exceptions No. 1, containing the motion to quash the in- 
dictment and for the discharge of the plaintiff in error and the proceed- 
ings in relation thereto, being pages 15-33. 

4. The empaneling and selection of the jury, as set out on page 37. 

». The verdict being page 47. 

6. The sentence and appeal being pages 51-52. 

7. The proceedings in relation to the exclusion of the public from the 
court-room, being pages 110 and 111. 

8. The examination of jurors, John R. Ferguson, being pages 135-139, 
and of Jesse F. Sears and John Coulahan, being pages 165-168. 

9, Testimony, ete., of John F. McCullough being pages 631-685, 

10. Testimony of plaintiff in error, Hugh M. Brooks, being pages 716- 
900. | 

11. The instructions and exceptions thereto being pages 1159-1173. 

12. The depositions of George Frederick Bowden, William Billing 
Pa and Richard Brown and their introduction in ev idence, being pages 
969-1002. 

13. Proceedings i in relation tothe attempt of counsel for plaint- 
1330 iff in error to read to the jury a passage from vol. 68 of the Mis- 


MISSOURI, 
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sourt Supreme Court Reports and to state to the jurv that the law was as 
set out in said passage, being pages 1173-1175. 

14. The motion for a new trial, being pages 1175-1183. 

15. The supplemental motion for a new trial and accompanying affida- 
vits and proceedings in relation thereto, being pages 1195-1209, 

16. The affirmance of the judgment by the Missouri supreme court, the 
majority opinions of the court, the dissenting opinions, the motion for a 
rehearing and ruling thereon, the filing of writ of error and citation from 
the U.S. Supreme Court, bond, the assignment of errors, and clerk’s cer- 


tifiecate, being pages 1265-1527. - 
PP. W. FAUNTLEROY, 
uid Joun |. Martin, 
Aff ys for Plant in Error. 


13:3 (Copy of) 
‘ [xsignment of errors. 
[n the Supreme Court of the United States, October term, 1887, 


Heau Morram Brooks, Anis W. TH. Max- \ 
well, &e., plaintiff in error, 

"x, La error. 
The Stare oF Missouri, DEFENDANT IN) ER | 
ror, | 


Afterwards, to wit, on the second) Monday of October, 1887, in’ this 
same term, before the Justices of the Supreme Court of the United States, 
at the Capital, in the city of Washington, comes the said Hugh Motram 
Brooks, alias W. HL. Maxwell, &e., by his attorneys, and savs that in the 
record and proceedings aforesaid there is manifest error, as follows, to wit: 

1. The warrant issued from the St. Louis court of criminal correction 
on August L4th, 1885, for the arrest of the plaintiff in error, was issued 
upon an information sworn to oniy according to the best information and 
belief of affiant, and was therefore issued “ without probable cause, sup- 
ported by oath or affirmation,” and in violation of Seetion [IT of the bill 
of rights of the constitution of the State of Missouri, which provides that 

“No warrant * ~ to seige any person or thing shall issue 
1352 without probable elise, supported by oath or affirmation.” And 

the arrest of the plaintiff in error upon said warrant on August 
18th, 1885, and his imprisonment thereunder from said last-mentioned | 
day up to the time of the finding of the indictment against him on Octo- 
ber 30th, 1885, without having had any preliminary examination, and 
his indietment on said: last-mentioned day and subsequent imprisonment 
thereunder, were tn violation of the above-recited Section LT of the bill of 
rights of the constitution of the State of Missouri, and also in violation of 
section 12 of the said bill of rights, which declares, “that no person shall 
for felony be proceeded against criminally otherwise than by indictment” 
(except In certain cases hot necessary to notice here). 

All the aforesaid proceedings against the plaintiff in error and his im- 
prisonment thereunder up to the time of the filing, on November 14th, 
1885, of his motion to quash the said indictment and proceedings and to 


BROOKS VS. STATE OF MISSOURI. 229 


be released from said imprisonment and restraint, were therefore “ with- 
out due process of law,” and in violation of section 30 of the bill of rights 
of the constitution of the State of Missouri, which declares that “ No per- 
son shall be deprived of life, liberty, or property without due process of 
law.” and of the 5th amendment to the Constitution of the United States, 

which declares that “ No person . shall be deprived 
1333 of lite, liberty, or property without due process of law,” and of the 

l4th amendment to the Constitution of the United States, which 
declares, “ Nor shall any State deprive any person of life, liberty, or 
property without due process of law.” 

And the plaintitl in error was therefore entitled to be released from his 
sald illegal imprisonment and restraint and to be restored to his liberty 
before any valid proceedings could be maintained against him. 

Therefore the decision of the St. Louis criminal court overruling the 
sald motion to quash the indietment and discharge the plaintiff in error, 
and the judgment of the said court in’ sentencing him to death, and the 
judgment of the supreme court of the State of Missouri affirming the said 
judgment of the St. Louis criminal court, were each and all erroneous, be- 
cause in the respect and particulars hereinbefore pointed out they failed to 
give effect to, andwere in violation of, the above-recited provisions of 
the Sth and 4th amendments of the Constitution of the United States, 
and beeause unless the said judgment of the supreme court of the State of 
Missouri be reversed, the plaintiff in error will be, in the respect and par- 
ticulars above specified, deprived of his liberty and life without due pro- 
cess of law by the said State of Missouri, and because said judgment of 
the supreme court of the State of Missouri should have been in favor of 

the plaintiff in error, 
1334 2. The indictment in this case contained three counts, the first 
count averring the manner and means of death to have been by 
chloroforming and strangling with the hands ; the second count by chlo- 
roforming and then) suffocating in a trunk, and the third count averring 
the manner and means of death to be unknown to the grand jury. 

This third count failed to specify whom the accused deprived of life, 
and was therefore fatally defective, and was so held) by the Missouri su- 
preme court in this case, 

But the trial court, in its instructions to the jury, undertook to re- 
cite what each count of the indictment charged, and in so doing recited 
correctly what the first and second counts charged, but in reciting what 
the third count charged the court instructed the jury as follows: “ By the 
third count of this indictment it is alleged that at the city of St. Louis, 
and State of Missouri, and on the 5th dav of April, A. D. 1885, the de- 
fendant in the perpetration of a robbery from the person of one Charles 
Arthur Preller, with force and arms, did unlawfully, wilfully, fe ‘loniously, 
and of his malice aforethought, make an assault in’ and pen the said 
Charles Arthur Preller, and that the said defendant in some way and man- 
ner, and by some means, devices, instruments, and weapons to the grand 


jurors unknown, did then and there unlawfully, felonionsly, wilfully, and 


of his malice aforethought, deprive the said Charles Arthur Preller 
1335 of life, so that the said Charles Arthur Preller did then and there in- 
stantly die,” thus supplying the fatal omission of the name of the 
deceased in the third count, and thus making this bad third count a good 
count as recited by the court in said instructions. 
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And then the court instructed the jury that “if thev believe and find 
‘from the evidence in this cause, that at the citv of St. Louis and State of 
Missouri the defendant, Hugh Motram Brooks, alias W. Hf. Maxwell, 
alias Walter IT. Lennox Maxwell, M. D., alias Theodore Cecil ID’ Au- 
guier, did on the 5th dav of April, A. D. 1885, or at any time prior to 
the finding of this indictment, kill and murder one Charles Arthur Preller 
Inthe manner and form charged in either of the counts of this indict- 
ment, they should find the defendant guilty of murder in the first degree.” 

The plainti? in error duly excepted to the giving of each of these in- 
structions at the time. 

The jury found a general verdict of guilty of murder in’ the first de- 
gree as charged in the indictment, 

The aforesaid proceedings and instructions were in violation of the oth 
amendment to the Constitution of the United States, which declares that 
“No person shall be held) to answer for a capital or otherwise infamous 
crime unless ona presentment or indictment of a grand jury” (exeept in eer- 

tain cases not necessary to notice here), and in vielation of section 
356 12 of the bill of rights of the constitution of the State of Mis- 

souri, Which declares that “ No person shall, for felony, be pro- 
ceeded against criminally otherwise than by indictment ~ (except. ine cer- 
tain cases not hecessarv to notice here), 

And said proceedings were therefore without “due process of law” and 
in violation of section 30 of the bill of rights of the constitution of the 
State of Missouri, which deelares that * No person shall) be deprived of 
life, liberty, or property without due process of law,” and of the 5th 
amendment to the Constitution of the United States, which declares that 
“No person shall *  * he deprived of lite, liberty, or property 
without Cue process of law,” and of the 14th amendment to the Constitu- 
tion of the United States, which declares, “ Nor shall any State deprive 
any person of life, liberty, or property, without due process of law.” 

And therefore the judgment of the St. Louis criminal court against the 
plaintiff in error, and the judgment of the supreme court of the State of 
Missouri, affirming the judgement of the St. Louis criminal court, were 
erroneous because in’ the respect and particulars above pointed out thev 
tailed to give effect to, and were in violation of, the above-recited provis- 
ions of the Sth and the Lith, amendments to the Constitution of the 
United States, and because unless the said judgment of the supreme court 
of the State of Missouri be reversed, the plaintiff in’ error will be, 

in the respect and particulars above specified, deprived of his 
1337) liberty and life without due process of law by the said State of 

Missouri, and beeause said judgment of the supreme court of the 
State of Missouri should have been in favor of the plaintiff in error, 

5. The plaintiff in error caused to be taken, at his home in’ England, 
depositions to prove his good character. These depositions were all to the 
effect that the deponents, though intimately acquainted with the plaintiff 
in error, some of them from his verv birth, vet had never heard his repu- 
tation or character for honesty and integrity, truth and veracity, peace and 
quiet, &e., questioned or discussed, 

These depositions were, without objection, introduced and read in evi- 
dence on the trial by the defense. 

Counsel for the State in argument to the jury, stated and argued to them 


’ 
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that these depositions “did not amount to anything ” by reason of their 
negative character—that is, because the deponents could only say they had 


never heard defendant’s character discussed or questioned, 


Counsel for the plaintiff in error, in his argument to the jury, in order 
aforesaid statement and argument of counsel for 
the State, was proceeding to read to the jury as a part of his argument, a 
passage from vol, 68 of the Mis-ourt Supreme Court Reports, to the 
effect that good character could be proved by negative testimony 
but che court stopped him and refused to 
pe'mit him to read the passage, to which ruling defendant's counsel at the 
time excepted; and said counsel thereupon asked the court to permit him 
to state to the jurv that the law was as stated in said passage, and this the 
court likewise refused, to which defendant at the time duly excepted. 
The passage from vol. 68 of the Missouri Supreme Court Reports above 
referred to, is a part of an opinionot the Missouri supreme court found in 
27 and 28, and beginning with the words “ Testi- 
and ending with the words “ of 


to meet and answer the 


such as above indicated, 


suid volume on pages 


mony as to general moral character, &e.,” 
the negative nature above quoted.” 


The trial court, among others, gave the jury the following instruction: 
arguments of coun- 
sel, who will endeavor to aid vou to reach a proper verdict in this cause, 
by refreshing in vour mind the evidence whieh has been given to you in 


* You will now, gentlemen of the jury, listen to the 


this cause, and by showing the application thereof to the law ; 


but what- 


ever counsel may say, vou will bear in mind that it is your duty to be gov- 
erned in vour deliberations by the evidence as you understand it and re- 
member it to be, and by the law as given in these instructions, and render 
such verdict as in your conscience and reason and eandid judgment seems 
This instruction was excepted to at the time by 


to be just and proper.” 
counsel for plaintiff in error. 


Louis criminal court in refusing 
to permit counsel for the plaintiff in error in his argument to the 
jury to state to them that the law was as set out in the aforesaid 
passage, and its action in giving the said instruction was in’ violation of 
the Gthamendment to the Constitution of the United States, which declares 
that, “in all criminal prosecutions, the aceused shall enjoy the right 
‘and in viola- 
ies of section 22 of the bill of rights of the constitution of the State of 
Missouri, which provides that “in criminal prosecutions, the accused shall 
sand defend in person and by counsel.” 

And said action and proceedings were therefore without “due process 
* and in violation of section 30 of the bill of rights of the constitution 
of the State of Missouri, which declares that “no person shall be deprived 
and of the 5th 
amendment to the Constitution of the United States, which declares that 
shall be deprived of lite, liberty, or property 
: 14th amendment to the Constitu- 


The aforesaid action of the St. 


to have the assistance of counsel for his defense,’ 


have the right to appea 


of lite, liberty, or property without due process of law,” 


without due process of law,” 


tion of the United States, which declares, * Nor shall any State deprive 
any person of life, liberty, or property without due process of law.” And 
therefore the judgment of the St. Louis criminal court against the plaintiff 
in error, and the judgme nt of the supreme court of the State of Missouri 
Louis eriminal court, 


affirming the judgment of the St. 


were erro- 
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1340 neous, because in the respect and particulars above pointed out they 

failed to give effect to, and were violative of, the above-recited pro- 
visions of the 6th and 14th amendments to the Constitution of the United 
States, and because, unless the said judgment of the supreme court of the 
State of Missouri be reversed, the plaintiff in error will be, in the respect 
and particulars above specified, deprived of his liberty and lite, without 
due process of law, by the said State of Missouri, and because said judg- 
ment of the supreme court of the State of Missourt should have been in 
favor of the plaintiff in error. 

4. The plaintiff in error was denied and deprived of a publie trial in 
the St. Louis criminal court in the respect and particulars following, to 
wit: While the empaneling of the jury in his case was progressing in said 
court from 2 o'clock p. m.on Monday, May loth, 1886, till 2 o’cloek p.m. 
on the following day, a deputy sheriff and a police officer were stationed 
at the door of the court-room in which the trial was being had, and thev 
during all this time refused to admit into the court-room any persons ex- 
cept jurors, witnesses, or officers of the court, or those having business 
with the court. 

The aforesaid proceedings were in Violation of seetion 10356, re- 
13410) vised statutes of Missouri, 1879, which declares that “ the sitting 
of every court shall be publie, and every person may freely attend 
the same 3" and of seetion 22 of the bill of rights of the constitution of 
the State of Missouri, which provides that, “in criminal prosecutions the 
accused shall have the right to *  * 4 a speedy, public trial 
by an impartial jury of the county,” and were, therefore, without “ due 
process of law,” and in violation of section 30 of the bill of rights of the 
constitution of the State of Missouri, which declares that ‘no person shall 
he deprived of lite, liberty, or property without due process of law,” and 
of the Sth amendment to the Constitution of the United States, which de- 
clares that “noe person *  *  *  * shall be deprived of life, liberty, 
or property without due process of law,” and of the 14th amendment to 
the Constitution of the United States, which declares, “ Nor shall any State 
deprive any person of lite, liberty, or property without due process of 
law.” 

And therefore the judgment of the St. Louis criminal court against the 
plaintiff in error, and the judgment of the supreme court of the State of 
Missouri affirming the judgment of the St. Louis criminal court were 
erroneous because, in the respect and particulars above pointed out, thev 
failed to give effect to, and were violative of, the above recited provisions 
of the 5th and the 14th amendments to the Constitution of the United 
States, and because, unless the said judgment of the supreme court of the 

State of Missouri be reversed, the plaintiff in error will be, in the 
13420 respect and particulars above specified, deprived of his liberty and 

life, without due process of law, by the said State of Missouri, and 
because said judgment of the supreme court of the State of Missouri 
should have been in tavor of the plaintiff in error. 

). After the indictment against the plaintiff in error had been found 
and filed in the St. Louis criminal court, and while the plaintiff in’ error 
was In jail awaiting trial upon said indictment, A. C. Clover, the circuit 
attorney, and Marshall F. MeDonald, the assistant circuit attorney, the 
officers and representatives of the State of Missouri, whose duty it was to 
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prosecute said case against the plaintiff in error, for the purpose of thereby 
obtaining a confession trom the plaintiff in error, caused and procured a 
detective, one John F. McCullough, to forge the name of one Morris toa 
check, to be arrested on a warrant and placed in jail therefor under the 
assumed name of “ Dingfelder;” they caused him to waive preliminary 
examination upon the charge and to be indicted therefor by the grand 
jury, whose advisory officer was the said McDonald, upon the testimony of 
Witnesses appearing and testifving before that body to facts supposed by 
said witnesses to be true, but known to the said officials to be false ; they 
caused him to be arraigned at the bar of the St. Louis criminal court and to 

: plead “ not guilty ” to the charge ; under this charge they caused 
1343 said detective to remain in jail 47 days and nights, during the 

course of which time, he (as he claimed) made the acquaintance of 
the plaintiff in error, representing himself to be a member of a notorious 
vang of forgers and counterfeiters, and by promising to furnish him with 
some bogus witnesses to help swear him out, he obtained (as he claimed) 
from the plaintiff in error a full statement and confession that he had 
murdered his companion, Preller, the detective first telling the plaintiff in 
error that it was necessary for him to give him, the detective, the fall par- 
ticulars of the killing, in order to enable him to procure the false wit- 
nesses for him, and thereby inducing the plaintiff in error to make the 
tlleged confession, This alleged confession was, against the objection of 
the plaintiff in error, admitted in evidence against him. 

The decision of the Missouri supreme court was to the effect that this 
evidence was competent, and that the manner of obtaining it did not render 
it inadmissible, and that the plaintiffin error was denied no right under 
the constitution of the State of Missouri or the Constitution of the United 
States by reason of said proceedings. 

The record shows further that the plaintiff in error having taken the 
Witness stand and testified in his own favor, the St. Louis eriminal court, 
against his repeated objection, permitted counsel for the State to cross- 

examine him as to matters not referred to by him in his direct ex- 
1344 amination, and compelled him to testify against himself in relation 
thereto, 

The decision of the Missouri supreme court was to the effect that this 
was not reversible error, and that the plaintiff in error was denied no right 
under the constitution of the State of Missouri or that of the United States. 

The aforesaid proceedings and action of the cireuit attorney and his as- 
sistant in resorting to the aforesaid method of obtaining a confession from 
the plaintiff in error and in cross-examining him as aforesaid, and the ac- 
tion of the St. Louis criminal court in admitting said evidence and per- 
mitting such conduct, were in violation of section 23 of the bill ef rights 
of the constitution of the State of Missouri, which declares that “ No per- 
son shall be compelled to testify against himself in a criminal cause,” and 
of the 5th amendment to the Constitution of the United States, which pro- 
vides that “* No person * = *  *— shall be compelled in any criminal case 
to be a witness against himself;” and said actions and proceedings were 
therefore without due process of law, and in violation of section 30 of the 
bill of rights of the constitution of the State of Missouri, which declares 
that “ No person shall be deprived of life, liberty, or property without due 
process of Jaw.” and of the 5th amendment to the Constitution of the 
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United States, which declares that “No person * *  *— shall be de- 
prived of life, liberty, or property without due process of law,” and 
1345 of the 14th amendment to the Constitution of the United States, 
which declares, * Nor shall any State deprive any person of lite, lib- 
erty, or property without due process of law.” 

And therefore the judgment of the St. Louts criminal court against the 
plaintit? in error and the judgment of the supreme court of the State of 
Missouri affirming the judgment of said St. Louts criminal court were 
erroneous, because in the respect and particulars above pointed out: they 
failed to give effect to, and were violative of, the above-recited provisions 
of the Sth and l4th amendments to the Constitution of the United States, 
and because unless the said: judgement of the supreme court of the State of 
Missouri be reversed, the plaintiff in error will be, in the respeet and par- 
ticulars above pointed out, deprived of his liberty and lite without due 
process of law by the said State of Missouri, and beeause said judgment 
of the supreme court of Missourt should have been in favor of the plaintit? 
in error, 

6. After the expiration of the four days next immediately following the 
rendition of the verdict in the case, the plaintiff in error ascertained that 
one of the jurors, Jesse FP. Sears, who had sat upon the trial and whe 
had deelared upon bis voir dire that his mind was then perfectly free 

and unbiased and always had been so, was nota fair nor impar- 
15460 tial juror, but, on the contrary, that he had formed and frequently 

expressed a most decided and pronounced opinion against. the ae- 
eused, the plaintiff sa error, and had declared his belief in his guilt and 
said that hanging was tee geod for him and he would like to help hang 
him. And the plainti? im error thereupon embodied these facts ina mo- 
tion praving the St. Louts criminal court: to grant him a new trial on ae- 
count thereof, accompanying the motion with affidavits establishing the 
truth of the said faets and the further fact that plait! in error and. his 
counsel had learned said faet= only after the expiration of the four days 
next Immediately following the rendition of the verdict, 

And the plaintu?® in error while the motion tor a new trial filed within 
four davs after the verdiet was still pending and undecided, and at the 
sume te’m of court at which said verdict was rendered, asked leave of said 
court to file said motion and accompanying attidavits. 

But the said court retused to permit said motion or affidavits to be filed, 
on the ground that it had noe power nor nght to do so by reason of section 
1967 of the Revised Statutes of Missouri, 1879, which provides that * the 
motion for anew trial shall be in writing and must set forth the grounds 

or causes therefor and be filed betore judgment and within four 

3470 davs after the return of the verdict or tinding of the court.” 
Counsel for the plaintiff in errer prior to the aforesaid ruling of 
the St. Louis criminal court contended in said St. Louis criminal court and 
afterwards in the supreme court of Missouri that to put this construction 
on this statute would be to make it repugnant to the Lith amendment to 
the Constitution of the United States, which declares: ° Nor shall any 
State deprive any person of life, liberty, or property, without due process 
of law.” But the decision of that court and of the supreme court of Mis- 
sourt Was in favor of the validity of said statute so construed as aforesaid. 
And atter the St. Louis eriminal court had. as above set out, refnsed te 
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permit said supplemental motion and accompanying affidavits to be filed, 
counsel for the plaintiff in error thereupon asked leave of said court to 
bring the matters set out in said supplemental motion and accompanying 
affidavits to the attention of the court by way of suggestion, and asked 
that the court would entertain and hear said matters and of its own motion 
grant him a new trial ifjin its opinion, the matters therein set out entitled 
him to a new trial; each and all which said requests the court refused on 
the ground that it had no power or right to hear said suggestion, 
The supreme court of the State of Missouri ruled, as above in- 
1348) dicated, that the said seetion 1967 of the revised statutes of Mis- 
sourl, IS79, was valid and deprived the plaintiff in error of the 
right to file said supplemental motion for a new trial and accompanying 
utidavits, and that if it was in the diseretion of the said St. Louis erimi- 
nal court to permit the filing of said) supplemental motion, vet it (the su- 
preme court of the State of Missouri) * would be unwilling to say that 
the court (the St. Louis criminal court) exercised its diseretion arbitrarily 
In réfusing such an application.” 

The aforesaid section 1967, revised statutes of Missouri, 1879, and the 
action of the St. Louis criminal court in refusing, as aforesaid, to permit 
suid motion and affidavits to be filed and in denving plaintiff in error a 
hearing on said matters and in holding that said section 1967 of the re- 
vised statutes of Missouri, 1879, was valid were in violation of section 22 
of the bill of rights of the constitution of the State of Missouri, which 
provides that “in criminal prosecutions the accused shall have the right 
to a speedy publie trial, by an impartial jury of the county,” and the 
aforesaid action and proceedings were without due process of law and in 
Violation of section 30 of the bill of rights of the constitution of the State 
of Missouri, which provides that * no person shall be deprived of life, 
liberty, or property, without due process of law,” and of the 5th amend- 
ment of the Constitution of the United States, which declares that “ no 

persean ’ ) shall bie deprived of life, liberty, or property, 
14%) without dae process of Jaw.” and of the 14th amendment to the 

Constitution of the United States, which declares: “ Nor shall any 
State deprive anv person of lite, liberty, or property, without due process 
of law.” 

And theretore the judgment of the St. Louis criminal court against the 
plaintiff in error and the judgment of the supreme court of the State of 
Missouri atirming the judgment of said St. Louis criminal court: were 
erroneott= leeutuse, in the respect sumed particulars above pointed out, they 
thiled te vive efleet to, and were violative of, the above-recited provisions 
of the Sth and Lith amendments to the Constitution of the United States, 
and because, unless the said judgment of the supreme court of the State of 
Missouri be reversed, the plaintif in error will be, in the respect and par- 
ticulars above specitied, deprived of bis liberty and life without due pro- 
cess of law, by the said State of Missouri, and beeanse said judgement of 
the supreme court of the State of Missourt should have been in favor of 
the plaineitt In error, 

7. The St. Louis criminal court having admitted in evidence against the 
plaintiff in error the extra judicial confession alleged to have been obtained 
from him in jail by the detective MeCullough, it became and was the duty 
of said court to instruct the jury that they could net convict the accused 
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upon the extra-judicial confession alone, but must look for and find 
1350) in the evidence other than this confessional evidence, corroboration 

as to the corpus delicti, and the failure of the court so to do, and 
the action of the court in instructing the jurv that they were “the sole 
judges of the credibility of the witnesses and of the weight and value to 
he given to their testimony,” and in’ instructing the jarv that, “if they 
believe and find from the evidence in’ this cause that at the ecitv of St. 
Louis and State of Missouri, the defendant, Hugh Motram Brooks, alias 
W. HT. Maxwell, alias Walter Hl. Lennox Maxwell, M. D., alias Theo- 
dore Cecil IY Auguier, did on the 5th dav of April, A. D. 1885, or at anv 
time prior to the finding of this indictment, kill and) murder one Charles 
Arthur Preller in the manner and form charged in either of the counts 
of this indictment, they should find the defendant guilty of murder in the 
first degree,” was in violation of section 1908, revised statutes of Mis- 
souri, 1879, which provides that “the court must instruct the jury in 
writing upon all questions of law arising in the case which are necessary 
for their information in giving their verdict.” 

And, moreover, at the time of the trial of the ease at bar in the St. 
Louis criminal court it was, according to the law and the decisions of the 
supreme court of the State of Missouri, the well established and settled 
rile of law in the State of Missouri that it is the duty of the trial court 
in all criminal cases to instruct the jury fully as to all the law having any 

hearing upon the facts in evidence, whether requested to do so or 
351 not, and even according to the decision of the Missouri supreme 

court in the ease at bocar’, it was the duty of the trial court to in- 
struct the jury as te the law applicable to every crime or grade of crime 
of which, under the evidence of the jurv, might convict the accused, 
whether requested to do so or not, and, therefore, according to the well 
established and settled Jaw in the State of Missouri, and even aceording 
to the decision of the Missourt supreme court in the case at bar it was the 
duty of the trial court to give the aforesaid) instruction as to the said 
extra-judicial contession, though not asked to do so; and its failure to do 
so, and its action as aforesaid, was in violation of those provisions of sec- 
tion 30 of the bill of rights of the constitution of the State of Missouri, and 
of the Sth and 14th amendments to the Constitution of the United States, 
which declare that no person shall be deprived of lite, liberty, or prop- 
erty without due process of law, and that no State shall deprive any per- 
son of lite, liberty, or property without due process of law. And, more- 
over, the judgment of the supreme court of the State of Missouri, affirming 
the judgment of the St. Louis criminal court, and holding that it was not 
the duty of said) last-named court to give the aforesaid instruction as to 
the said extra-judicial confession unless said) instruction was asked, and 
that the failure of said last-named court to give said instruction was not 

reversible error, because such instruction was not asked, was in 
1352 violation of the aforesaid constitutional provisions, because said 

judgment was not in accordance with the general law of the State 
of Missouri as declared, fixed, and established by said supreme court itself 
and in force at the time of the trial of the case at bar, but said judgment 
laid down and declared a new and special law for this particular case, and 
was a mere arbitrary exercise of power on the part of said supreme court 
of the State of Missouri, And therefore the judgment of the St. Louis 
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criminal court against the plaintiff in error, and the judgment of the su- 
preme court of the State of Missouri affirming the judgment of the St. 
Louis criminal court, were erroneous because, in the respect and particulars 
above specified, they failed to give effect to, and were violative of, the 
above-recited provisions of the 5th and 14th amendments to the Consti- 
tution of the United States, and because, unless the said judgment of the 
supreme court of the State of Missouri be reversed, the plaintiff in error 
will be, in the respect and particulars above specified, deprived of his 
liberty and life without due process of law by the State of Missouri, and 
because said judgment of the supreme court of the State of Missouri should 
have been in favor of the plaintiff in error. 
8. Upon the empaneling of the jury in the case, counsel for the plaintiff 
in error asked John R. Ferguson, one of the jurors, the following 
1353 questions, to wit: Whether he had formed or expressed any opin- 
ion, from what he had read in the papers, as to whether or not 
chloroform was administered to the deceased Preller, and as to whether 
or not Preller, if dead, was killed intentionally or accidentally, and the 
court sustained objections to each of these questions and refused to per- 
mit them to be answered, to which counsel for plaintiff in error at the 
time duly excepted, and said counsel attempted to ask said juror and jurors, 
John Coulahan and Jesse F. Sears, and all the other jurors examined, 
whether they had formed or expressed an opinion as to anv and all mat- 
ters alleged in the indictment, and this the court refused to permit, and 
said counsel at the time excepted thereto, The aforesaid action of the 
court in refusing to permit said) questions to be asked and answered was 
in violation of seetion 1897, Revised Statutes of Missouri, 1879, which 
declares that “it shall be a good cause of challenge to a juror that he has 
tormed or delivered an opinion on the issue, or any material fact to be 
tried, but if it appear that such an opinion is founded only on rumor and 
newspaper reports, and not such as to prejudice or bias the mind of the 


juror, he may be sworn,” and in violation of section 22 of the bill of 


rights of the constitution of the State ‘of Missouri, which provides that 
“in criminal prosecutions the accused shall have the right to a speedy, 
public trial by an impartial jury of the county,” and in violation of see- 

tion 30 of the bill of rights of said constitution, which provides 
1354 that “no person shall be deprived of life, liberty, or property 

without due process of law,” and of the 5th amendment to the 
Constitution of the United States, which declares that “no person 
« * * * shall be deprived of life, liberty, or property without due 
process of law,” and of the 14th amendment to the Constitution of the 
United States, which declares: ‘ Nor shall any State deprive any person 
of life, liberty, or property without due process of law.” 

And therefore the judgment of the St. Louis criminal court against]the 
plaintiff in error and the judgment of the supreme court of the State of 
Missouri affirming said judgment were erroneous because, in the respect 
and particulars above pointed out, they failed to give effect to, and were 
vivlative of, the above recited provisions of the 5th and 14th amendments 
to the Constitution of the United States, and because unless the said judg- 
ment of the supreme court of the State of Missouri be reversed, the plaint- 
iff in error will be, in the respect and particulars above specified, deprived 
of his liberty and life without due process of law by the said State of 
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Missouri, and because said judgment of the supreme court of the State of 
Missouri should have been in favor of the plaintiff in error. 
And the said plaintiff in error, Hugh Motram Brooks, ete., prays that 
the judgment aforesaid may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he hath 
1355 lost by occasion of the said judgment, ete. 
PW. Facsxtrieroy and Joun IT. Marvin, 
Attorneys for Plaintiff in Error. 


[, b. Gi. Boone, attorney-general of the State of Missouri and counsel 
for the defendant in error in the above-entitled cause, do hereby acknowl- 
edge and accept service, this 18th day of October, 1887, of a copy of the 
tbove statement & assignment of errors. 

B. G. Boone, 
Alf y-General of Mo. 


boob ( buclorsed :) Supreme Court, U.S., 1887, October term. No. 

1105. Hugh Motram Brooks:et al., pP t's in error, v. The State 
of Missouri, Statement of errors and designation by pI’ff in error of parts 
of record to be provided with proof of notice, Office Supreme Court 
U.S. Filed Oct. 24, 1887. James H. Mehenney, clerk. 


B57) Sratre or Muissournr, Orrick or ATTORNEY-GENERAL, 
City of Jefferson, Nor, 28th, 1887. 
Hon. JAMes TH. Meh enney, 
Clerk of the US, Suprene Court, Washington Citu, D.C: 

Dear Str: The plaintiff in error in the case of Hugh M. Brooks, plaint- 
iff in error, against the State of Missouri, defendant in error, No. 1150, 
has served me with notice that he desired certain parts of the record printed, 
designating the parts of the record he wished printed. I have examined 
and considered his motion in this behalf, and 1 don’t desire to suggest or 
have any additional parts of the record printed. [ think that the parts of 
the record called tor by plaintiff in error is sufficient and all that is neces- 
sary to be printed for the purpose of deciding the question of jurisdiction ; 
and you can have the parts printed as designated by the plaintiff in error. 
| would like that the record be printed by the 19th of December, as I 
desire at that time to file a motion to dismiss the case for want of juris- 
diction. LT will try and be in Washington City in person on the 19th of 
December and file my motion to dismiss, and would like to have the record 
printed at that time. [presume Mr. Fauntleroy, counsel for plaintiff in 
error, has already notified you as to the parts of the record he desires to 
be printed, 

Very truly, 
b. G. Boone, 
Athy Gen'l of Mo,, for Deft in Error. 


(Indorsement on cover:) No. 1150. Hugh Motram Brooks, alias W. 
H. Maxwell, alias Walter H. Lennox Maxwell, M. D., alias Theodore 
Cecil D’Anguier, plaintiff in error, vs. The State of Missouri, Missouri 
supreme court. Filed October 10, 1887. 
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SUPREME GOURT OF THE UNITED STATES. 
> OCTOBER TERM. 1887. 


HuGu Motram Brooks, - Plaintiff’ in’ Error, 
vs. 


Tue STATE oF Missouri, - Defendant in Error. 


MOTION OF DEFENDANT LN ERROR TO DISMISS THE WRIT OF 
ERROR FOR WANT OF JURISDICTION. 


B. G. BOONE, 
Attorney-General of Missouri, 
For Defendant in Error. 
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SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1150. 


—~+ Bway .4 


HUGH MOTRAM BROOKS, Pcatintire 1x Error, 


THE STATE OF MISSOURI, Deeenpant 1x Error. 


MOTION OF DEFENDANT IN ERROR TO DISMISS THE WRIT OF ERROR 
FOR WANT OF JURISDICTION. 


4 Now comes the defendant in error—the State of Missouri—by its 
counsel, Banton G. Boone, the Attorney-General of the State of Mis- 
souri, and moves the court to dismiss the writ of error in the above en- 
titled cause, for the reasons following: 
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1. Because it is apparent upon the record that no federal question 
was ivolved in the pleadings, trial, proceedings and determination of 
the said cause, either in the St. Louis Criminal Court orin the Su- 
preme Court of the State of Missouri. 


2. Because it is apparent upon the record that no federal question 
was presented to the State courts for their determination in said 
cause. 


3. Because it is apparent upon the record that no federal question 
was in fact decided by the said State courts, and that no decision of 
any federal question was ne:essarily involved in the judgments and 
decrees of the said State courts in said cause. 


4, Because it is apparent upon the record that no federal question 
was raised or decided in the opinion and judgments of said State courts 
in said cause. 

5. Because it is apparent upon the record that the validity of any 
statute of or any authority exercised under the State of Missouri was 
not drawn in question on the ground of their being repugaant to the 
Constitution, treaties or laws of the United States, and that there was 
no decision in favor of their validity. 

6. Because it is apparent upon the record that in the opinions, 
judgments and decrees of the said State courts in said cause there is 
no decision against any right, title, privilege or immunity specially set 
up or claimed by said plaintiff in error under the Constitution or any 
statute of or commission held or authority exercised under the United 
States. 

And further, because it is apparent from the assignment of errors 
filed herein by the plaintiffin error that no federal question is pre- 
sented to this court for its review or determination. 

BANTON G. BOONE, 
Att’y-General of Missouri, 
For Defendant in Error. 


nu Mortrram Brooks, PlarntiffD in kerro: 


Def: nilane ny, krrer. 


NDANET IN BRROR UPON 
bith. WRIT OF LRROR Fon 


WANT HU RESD TION, 


—IN THE—- 


SUPREME GOURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


No. 1150. 


HUGH MOTRAM BROOKS, Puiarstirr ry Error, 


THE STATE OF MISSOURI, Derenpant ry ERnkor. 


BRIEF AND ARGUMENT OF DEFENDANT IN ERROR UPON THE MO- 
TION TO DISMISS THE WRIT OF ERROR FOR WANT 
OF JURISDICTION. 


Now comes the defendant in error, the State of Missouri, by its 
counsel, Banton G. Boone, the AttorneyeGeneral of the State of Mise 
souri, and in support and on behalf of its motion to dismiss the writ of 
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error in the abo¥e entitled cause for want of jurisdiction, heretofore 
filed, respectfully presents to the court the following points and au- 
thorities : 


I. 


“Krom the beginning” it has been /Aeld that to give this court jure 
isdiction in error of a State court it must appear afirmatively, on the 
face of the record, not only that the federal question was raised and 
presented to the highest court of the State for decision, but that it was 
decided, or that its decision was necessary to the judgment or decree 
rendered in the case. 


Chouteau vs. Gibson, 111 U.S., 200. 


The jurisdiction of this court for the review of a judgment of the 
highest court of a State, depends on the decision by that court of one 
or more of the questions specified in § 709 of the Revised Statutes of 
the United States, and in the way there mentioned. 

If there has been no such decision in the suit, there can be no re- 
examination of the judgment here. 

And it is what was actually decided that this court is to consider, 
and not what might have been decided. 

Jurisdiction must appear afirmatively upon the face of the record 
before this court can proceed, and the record must show, either in ex- 
press terms or by fair implication, not only the question but its 
decision. It must appear that it was actually raised and actually 
decided. 


Detroit City Railway Co. vs. Guthard, 114 U. S., 133. 


And further, assuming that some federal question is raised by the 
record. The writ cught not to be allowed by the court if it appears 
from the face ot the record that the decision of the federal question, 
which is complained of, was so plainly right as not to require argu- 
ment. 


In re. Spies et al., October term, 1887. 


Il. 


It is provided by article V.of the amendments to the Constitution 
of the United States that “no person shall * * _ be deprived 


fife °* °* without due process of law;” and by article XIV., 
section 1 of said amendments,that * * ‘“noStateshall * * 
deprive any person of life od ° without due process of law. 


Due process of law is process due according to the law of the 
land. This process in the State is regulated by the law of the State. 
The power of this court over that law is only to determine whether it 
is in conflict with the supreme law of the land—that is to say, with the 
constitution and laws of the United States made in pursuance. thereof, 
or with any treaty made under the authority of the United States. 


Walker vs. Sauvinet, 92 U.S., 90. 


Due process of law in each particular case means such an exer 
tion of the powers of government as the settled maxims of law permit 
and sanction, and under such safeguards for the protection of indie 
vidual rights as those maxims prescribe for the class of cases to which 
the one in question belongs. 


Cooley’s Const. Lim., marginal page 356. 


It has been ably stated that *‘by the law of the land is most clearly 
intended the general law, a law which hears before it condemns, which 
proceeds upon inquiry and renders judzment only after trial. The 
meaning is that every citizen shall hold his lite liberty, property and 
immunities under the protection of the general rules which govern 
society.” 


Webster’s Argument in Dartmouth College vs. Woodward, 
4 Wheaton, 519 (p. 581). 


The due process of law guaranteed by the fourteenth amendment 
is complied with when the party is regularly indicted by the proper 
grand jury in the State court, has a trial according to the forms and 
modes prescribed for such trials,and when ip tht trial and proceedings 
he is deprived of no right to which he is lawfully entitled. 


Justice Miller in Ker vs. Illinois, 119 U. S , 436 (440). 


“It is not possible to hold that a party has without due process of 
law been deprived of his property when as regards the issues affecting 
it he has, by the laws of the State, a fair trial in a court of justice 
according to the modes of proceeding applicable to such a case.” 


Justice Millerin Davidson vs. New Orleans, 90 U. S.,97 (107). 


III. 


Examining the record in the light and upon the suggestion of the 
assignment of errors, we find 

First—That after the indictment found and returned against the 
plaintiff in error he made his motion to quash the indictment upon 
which he had been arrested and held in custody prior to the finding of 
the indictment had been issued upon an information lodged with an 
examining magistrate, which information was sworn to only “accorde 
ing to the best information and belief” of the aflfiant. No question 
was raised by the motion to quash as to the validity of the indictment 
either as to the manner of its finding or as to its subject matter. 


It would seem that this point has been determined by this court s9 
far as it involves any federal question. 


“We do not intend to say that there may not be proceedings pre-e 
vious to the trial, in regard to which the prisoner could invoke in some 
manner the provisions of this clause of the Constitution (article XIV, 
section 1, amendments,) but for mere irregularities in the manner in 
which he may be brought into the custody of the law, we do not think 
he is entitled to say that he should not be tried at all for the crime 
with which he is charged in a regular indictment. He may be arrested 
for a very henious oifence by persons without any warrant or without 
any previous complaint and brought before a proper officer, and this 
may in some sense be said to be “without due process of law.” But it 
would hardly be claimed that after the case had been investigated and 
the defendant held by the proper authorities to answer for the crime 
he could plead that he was first arrested “without due process of law.” 


Ker vs. Illinois, 119 U. S. (440). 


And “the decision of that question is as much within the province 
of the State court as aquestion of common law, or of the law of nations, 
of which that court is bound to take notice, as it is of the courts of the 
United States. And though we might or might not differ with the 
(State) court on that subject, it is one in which we have no right to re- 
view their decisions. 


Ibid, page 444. 


Second—That the indictment against plaintiff in error contained 
three counts, the third and last of which was fatally defective ; that 
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the trial court instructed the jury that they might from the evidence 
find the defendant (plaintiff in error) guilty of murder ir the first de- 
gree under either count of the indictment; andthat the jary returned 
a general verdict of guilty of murder in the first degree as charged in 
the indictment, without specifying any particular count or counts upon 
which their finding was based. 


It was held by the Supreme Court of the State that the third count 
of the indictment was defective in the particular specified in the ob- 
jection of the plaintiff, to that extent, therefore, ruling in his favor; 
but further Aeld, following the uniform decisions of the State and other 
courts, that the general verdict was nevertheless good, having two good 
and sufficient counts to support it. 


Surely, there is no Federal question herein involved ; since it is 
conceded by the plaintiff in error not only that the indictment was 
properly and legally found and returned by the grand jary according 
to the forms of law, but also that the indictment contains two separate 
and independent counts, properly and legally charging the accused with 
the crime of which he was convicted, and sufficient to support the 
judgment of conviction. 


And if it be no violation of the XIVth amendment to the Consti- 
tution to proceed criminally against one charged with murder by in- 
formation, “* otherwise than by indictment,” there can certainly be no 
constitutional question presented for review or determination here 
when the record shows a conviction and judgment upon two counts of 
an indictment which are good and sufficient 1n law. 


Hurtada vs. California, 110 U. S., 516. 


Moreover, it is apparent upon the record that the Supreme Court 
sustained the views of plaintiff in error as to the defectiveness of the 
third count, and based its finding upon that portion of the indictment 
conceded by him to be without flaw. If the ruling of the State court 
was in favor of the accused,can he be heard to complain of it as 
error / 

Article V of the amendments was not intended to limit the power 
of the State government in respect to their own citizens, but to operate 
on the National Government alone. 


See Er parte Spies, Oct. Term, 1887. 


And it would be a dangerous invasion of the rights reserved by the 
States to themselves and solemnly guaranteed by the Constitution it- 
self (Article X, Amendments), for this court to undertake to review or 
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in any other manner interfere with the decision of the highest court of 
a State regarding the validity of an indictment or a conviction based 
upon it. 

Zhird—That the court which tried the cause in its instructions to 
the jury closed its charge with the following language: “ You will 
now, gentlemen of the jury, listen to the arguments of counsel who 
will endeavor to aid you toreach a proper verdict in this cause by re- 
freshing in your mind the evidence which has been given to you in this 
cause, and by showing the application thereof to the law; but what- 
ever counsel may say, you will bear in mind that 1t is your duty to be 
governed in your deliberations by the evidence as you understand it, 
and remember it to be, and by the law as given in these instructions, 
and render such verdict as in your conscience, and reason and candid 
judgment seems to be just and proper;” and it is claimed that the 
giving of this instruction was in violation of the 6th amendment of 
the Constitution, which provides, that “in all criminal prosecutions 
the accused shall enjoy the right * * to have the assistance of 
counsel for his defense,” in connection with the fact that the trial 
court refused to permit counsel for the accused, in reply to argument 
of the prosecuting counsel, to read to the jury a decision of the Supreme 
Court upon the point involved. 


In its opinion and decision upon this proposition, the Supreme 
Court of the State said: “It appears that counsel for the State had 
argued that the depositions to the good character of the defendant 
were of no value, by reason of their negative character, and that in 
replying to this, Mr. Fauntleroy, of counsel for defendant, oflered to 
read tu the jury certain passages from 638 Mo., 27, to the effect that the 
reputation of a person whose character is in question may be proved 
by a witness living in his neighborhood, although he may never have 
heard it discussed or questioned. This the court refused to permit, and 
we will not say that the discretion of the court was unsoundly exer- 
cised, especially so in view of the fact that if the jury had not been 
sufficiently instructed on that point, counsel should have asked the 
court for further instructions, and of the further fact that the prac- 
tice of reading from law books to the jury is one not to be come 
mended.” 


The constitutional provision which guarantees to every person ac- 
cused of crime the right of the assistance of counsel cannot by any 
reasonable intendment be held to mean that counsel for the accused 
shall have the right to declare to the jury, independent of the court, 
what the law is under which they are to decide the issues; and it ap- 
pearing from the record that the plaintiff in error was accorded, the as 
sistance of learned andastute counsel at every stage of the proceedings, 
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there is certainly no federal question presented by the refusal of the 
trial court to permit such counsel to invade its province or by the in- 
dorsement of that ruling by the Supreme Court. 


And article VI. of the amendments claimed to have been violated 
in this particular, has no force or authority in this particular so far as 
the regulation of criminal procedure in the sovereign State is con- 
cerned. 


Er parte Spies, Oct. Term, 1887. 


Fourth. That plaintiff in error was denied and deprived of a pud- 
lic trial in the St. Louis Criminal Court. 

It may be conceded that if it is apparent upon the record that the 
trial of the plaintiff in error was not a pud/ic trial within the meaning 
of the Constitution, there is presented here a federal question for re- 
view and determination. 


But it is nowhere apparent upon the record that the proceeding in 
the cause were had with closed doors, or that anv of the proceedings 
were secret or inquisitorial. The most that can be gathered from the 
record to sustain the claim of plaintiff in error is that on the second’ 
day of the proceedings and during the empanneling of the jury the 
plaintiff in error offered to show ‘to the court that during that morning 
and a portion of the preceding dav two officers were stationed at the 
door of the court room who refused to admit into the court room any 
persons except jurors, witnesses or officers of the court or those having 
business with the court; that the court immediately and openly stated 
and declared that any such action was wholly unauthorized, without 
the knowledge or assent of the court, and made its order that all per- 
sons, whosoever, might be freely admitted into the court room. There 
was no showing or effort to show that any person had been excluded 
by virtue of anv authority, noreven that any person was actually ex- 
cluded from the court room. 


The Supreme Court of the State, in deciding upon this point, said ° 
‘Had the court either refused to make such an order, or, after making 
it, had refused a request on the part of the defendant that the jurors 
who had been examined touching their qualifications, while the men 
were stationed at the door should be re-examined, this might have af- 
forded some ground for the complaint made. Publicity does not ab- 
solutely forbid all temporary shutting of doors or render incompetent a 
witness who cannot be heard by the largest audience or require a court 
room of dimensions adequate to the accommodation of all desirous of 
attending a notorious trial. And the requirement is fairly met if, with- 
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out partiality or favoritism, a reasonable proportion of the public is 
suffered to attend, notwithstanding that those whose presence would 
be of ne service to the accused, and who would only be drawn thither 
by prurient curiosity are excluded altogether.” 


‘Can it be seriously contended upon this record that there is the 
faintest showing of a proceeding in violation of the Constitutional rights 
of the accused? Is there here any decision against any right, title, 
privilege of the plaintiff in error under the Constitution or any statute, 
etc., of the United States. 


Fifth—That while plaintiff in error was in custedy awaiting trial, 
after indictment found by collusion and contrivance of the prosecut- 
ing officers, a detective was committed to jail as a criminal upon a 
fraudulent indictment. where he remained some forty-seven days when 
he was released; and that upon the trial of the plaintiff in error this 
detective was permitted by the court to testify, and did testify as to a 
confession obtained by him in confidence from the accused, over the 
objection of accused. 


The only question presented here is as to the competency of the 
witness and his testimony, not as to the credibility of his tescimony 3 
and neither presents any matter for this tmbunal to review. The 
Supreme Court of the United States will hardly bend so far as to say 
that this or that witness was or was not competent, or to judicially de- 
clare that this or that testimony was or was not worthy of credence, 
or to so far invade the province of the jury as even to entertain, for 
one moment, the considera.ion of such a question. 


The Supreme Court of the State in ruling upon this proposition 
declared only what has always been the law, to wit: “While the 
officers, whose duty it is to prosecute criminal offences, may, in their 
anxiety to ferret out the circumstances attending the death of Preller, 
have overstepped the bounds of propriety in the course pursued by 
them—which is not to be commended but condemned—it affords no 
legal reason for rejecting the evidence and not letting it go to the jury, 
whose peculiar province it was to pass upon the credibility of the wit- 
ness who detailed the confession, and to give to it such weight as 
under the circumstances they believed it entitled to. It was for the 
court to say what evidence should be received, and for the jury to say 
what weight it should have when received.” 


The legal proposition asserted by the court is correct. The 
methods employed by the officers are a mere matter of sentiment. 


In this connection it is claimed that the plaintiff in error was com- 
pelled to testify against himself in this respect, viz: That having 
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offered himself as a witness in his own behalf, and testified as such, he 
was allowed by the court to be cross-examined by the counsel for the 
State as to matters not referred to by him in his examination in chief. 


It would be a great stretch of interpretation to say that where a party 
accused of crime voluntarily offers himself as a witness in his own be- 
half upon his trial and gives any testimony whatever, any cross- 
examination in whatever direction or to any intent, is an invasion of 
his constitutional rights or a compulsory extraction of evidence 
against himself. A defendant in a criminal proceeding has no cone 
stitutional right to be sworn asa witness in his own behalf. That 
right in this instance was accorded him by the Statute of the State, 
and the construction of that Statute, enlarging his rights, not confining 
them by the Supreme Court of the State, must be held binding upon 
him, and not subject to review here. 


It does not appear that the subject to which the cross-examination 
related was not ; ertinent to the issue to be tried; on the contrary it is 
apparent that the matters inquired of were not only pertinent but 
were advanced by accused in his evidence in chief. And as was said 
by this court in ez parte Spies et al., October term, 1887. ‘Whether a 
cross-examination must be confined to matter pertinent to the testi- 
mony in chief, or may be extended to the matter in issue, is certainly 
a question of State law inthe courts of the State, and not a federal 
law.” 


Sirth—That after the statutory time of filing a motion for a new 
trial, piaintiff in error discovered that he could produce evidence that 
one of the jurors who sat upon the trial of the cause and who had upon 
his voir dive declared himself fair and impartial, had in fact formed 
and expressed an opinion hostile to the prisoner, and a decided bias 
against him, and that thereupon plaintiff in error offered to file a sup- 
plemental motion for a new trial supported by affidavits tending to 
show the bias and prejudice of the juror, which the trial court refused 
to allow, the statutory limit for filing such a motion having expired. 


And it is claimed that the censtruction placed upon the Statute of 
the State requiring all motions for new trial to be filed within four 
days after the rendition of the verdict would make it repugnant to the 
provisions of the X1Vth amendment. 


To this it is replied that the right to a new trial in a criminal cause 
is not a constitutional one—the Constitution of the United States no- 
where accords to aconvicted person the right toa new trial. This 
right or privilege is given by the statute of the State alone, and the 
Legislature in bestowing the right had the undoubted authority to pre- 
scribe the method, grounds and time requisite for its exercise; and 
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therefore, the construction of the statute presents, not a Federal ques- 
tion, but a question, on which the decision of the highest court of the 
State is final and binding upon the plaintiff in error. 

As appears from the decision of the Supreme Court of the State, 
the statute regarding the filing of motions for new trial is of long stand- 
ing and was construed as early as the 5th Missouri, (323,) as manda, 
tory, and unless such motion be filed within the statutory time it is to 
be treated as a mere nullity. And the court further said: “If au- 
thority is to be found putting it in the discretion of the court to 
authorize the filing of supplemental metion for a new trial, in view of 
the time the court gave defendant to make proof of the matter set up 
in the motion which was filed in time [the original motion] and in 
view of the length of time consumed in the trial, we would be unwil- 
ling to say that the court exercised its discretion arbitrarily in refusing 
such an application.” 


The record shows that the supplemental motion was tendered 
fourteen days after veridict. 


Seventh—That the trial court having admitted in evidence against 
the accused the extra judicial confession testified to by the detective, it 
became the duty of the court to instruct the jury that they could not 
convict upon such confession alone without corroburative evidence of 
the corpus delicti. 


The duty of the court to instruct the jury upon all points of law 
arising in the case is purely a statutory one, it is not a duty imposed 
by the Constitution of the United States or of the State of Missouri, 
and the construction of the statute does not present a Federal question, 
but Gne which the Supreme Court of the State can fianlly determine. 
The court did permit the testimony of the detective to go before the 
jury as the testimony of a competent witness, but fully instructed the 
jury further that the credibility of that testimony was for them alone 
to determine; and the record shows that plaintiff in error was permit- 
ted to show all the facts attending the obtaining of the alleged cone 
fession. 


Moreover, the record shows that upon the trial the accused without 
making any point at the close of the State’s case, himself furnished the 
evidence of the corpus delicti, having sworn that deceased came to his 
death at his hands in the administration of chloroform as charged in 
the indictment. 7 


The Supreme Court, passing upon this point, say: “In the caee 
‘before us there is corroborative evidence and also other evidence 
proving the corpus delicti. * *  * As to the collateral 
‘matter, it is for the respective parties to ask such instructions as they 
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may be entitled to. If the instruction in this case had been asked, it 
should have been given; or if one objectionable in its phraseology had 
been asked and refused, the court should have given a proper instruc- 
tion on the subject.” 


And in the decision denying a rehearing, upon review of this 
proposition, the Court further said: ‘Viewed in the light of what is 
above said, the point made by counsel that the judgment should be re- 
versed because of the tailure of the trial court to instruct the jury 
(although no request to that effect was made) that they could not-cone 
vict upon the extra judicial confession of defendant alone, but must 
look for corroboration, as the corpus delicti, in the other evidence, is 
not well taken.” 


What federal question is here presented it is very difficult to see. 


Eighth—That upon the empanneling of the jury, one J. R. Fergu- 
son was asked by counsel for plaintiff in error, upon his voir dire, after 
having disclaimed the forming or expressing of any opinion as to the 
guilt or innocence of the accused of the crime charged against him, 
whether he ‘had formed or expressed any opinion as to whether the 
body found in the Southern Hotel was the body of C. Arthur Preller, 
whether he had been killed intentionally or accidentally, etc., which 
questions were ruled out by the court: and this ruling was sustained 
by the Supreme Court. 


And it is claimed that under the Statute of Missouri providing for 
the challenge of jurors this ruling was error, inasmuch as the matters 
inquired of were “materia) to the issue.” While the Constitution 
guarantees to every person accused of crime atrial by a fair and im- 
partial jury, and a bias or prejudice against the accused has been 
always held good ground for challenge for cause. Yet it does not fol- 
low that where a statute enlarges the disqualification or’ gives the 
accused greater latitude for challenge, this raises a federal question 
within the meaning of the act; but rather is it a question of construace 
tion by the Supreme Court of the State, final and conclusive, as to 
mere matters of criminal procedure. 


Moreover, it is apparrent from the record that the juror Ferguson 
did not sit upon the trial panel, while it is not apparent that if accused 
was compelled tuo resort to a peremptory challenge in kis case he was 
of necessity compelled to accept an incompetent juror in his stead. 


Nor was there any challenge for cause interposed to him, and 
therefore no point reserved to him as incompetent juror. As was said 
by this court in the Hayes case (120 U.S.,71): “If from those who re- 
main [after peremptory challenge) an impartial jury is obtained the 
constitutional right of the accused is maintained.” 
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It is apparent from the record that the point was not made in the 
Supreme Court, nor passed on by that tribunal, that Ferzuson was an 
incompetent juror under the law. but onlv that the trial court erred in 
not permitting certain questions to be asked. 

[It clearly appearing, as we think, from the face of the record 
herein that no federal question is involved in this case, and that this 
court has no appellate jurisdiction, the court is respectfully asked to 
dismiss the writ of error herein. 


BANTON G. BOONE, 
Atttorney-General of Missouri, 
For Defendant in Error. 
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SUPREME GOURT OF THE UNITED STATES 


OCTOBER TERM, (887. ‘ 


HUGH MOTRAM BROOKS, 
Anias W. H. MAXWELL, &c., 
Plaintiff in Errer, 
Vs. - No. 1150. 


THE STATE OF MISSOURI, 
Defendant tn Error. 


IN ERROR TO THE SUPREME COURT OF 
THE STATE OF MISSOURI. 


Brief and Argument of Plaintif/ in k:rror upon Motion 


to Dismiss for want of Furisdiction. 


The plaintiff in error, Hugh M. Brooks, after one of the 
most unfair and unjust trials ever witnessed in a_ civilized 
community, was, on the 14th day of July 1886, by the St. 
Louis Criminal Court, sentenced to death upon the gallows. 
The record of the trial and proceedings discloses the fact 
that not only was the accused upon his trial denied in many 
and essential particulars sacred and fundamental rights 


vouchsated to one upon trial tor his lite by the liws and 
Constitution of the State of Missouri and of the United 
States, but also that counsel for the prosecution, the repre- 


sentatives of the State of Missouri, whose duty it was under 


the laws of the State to see that the accused had a fair and 
impartial trial, openly and boastfully declared upon the trial 
that counsel for the defense could expect no assistance trom 
them in protecting the r7g/ts of the accused. [Reeord p. 


182, where are preserved the following proceedings: 


“Upon the trial of the case and during the introduction of 


the evidence therein, when counsel for detendant argued and 
urged upon the Court that it was the duty both of the Court 
and of counsel for the State to see that the detendant had a 
fair and impartial trial and to protect him in his rights, .\sh- 
lev L.. Clover, the Circuit Attorney, replied to said counsel, 
inthe presence and hearing of the Court, as tollows: ‘You 
will get no assistance from us ino protecting the rights of 
vour chent, and afterwards said Clover remarked to said 
counsel in the presence and hearing of the Court and jury 
mm said cause, and while the evidence was being introduced 
therein as follows: ‘LT thought vou had tound out long age 
that vou would get no assistance trom us in protecting the 
righits «yf VoUur client cet 

Phe law, as hud down by the Missouri Supreme Court 
in the case of the State vs. Mahl y. OS Meo.., 3ts, being that 
“Persons accused of crime must be tamrly tried, and when so 
tried, we shall not interfere to prevent them from being pun- 
ished: Aut 7t ts not ond) the dit) of this Court. but of every 


office) o/ the Stat at he has dutles Lo pe RhOVUL 1h regard lo the 


trial of persons accuscad of crime, to see that they have a fair 


and impartial trial; we have called the attention of this 
Court to the above remarks of the Cireuit Attorney, not be- 
cause any special point is to be made upon them in this 
Court, but because those words are a most admirable indi- 
cation of the manner and spirit in which the State conducted 


the prosecution, and in our opinion it was impossible tor the 


er 


accused to have a tar and impartial trial when the State as- 
sumed that attitude towards him. 


from the judgment of the St. Louis Criminal Court the 
accused appealed to the Supreme Court of the State of Mis- 
souri, inthe confident belief and expectation that at the 
hands of that high tribunal he would obtain redress and 
relief from the unlawful and unconstitutional methods and 
means by which his conviction had been compassed in the 


lower court. 


Ot the many errors urged upon the attention of the 
State Supreme Court in oral and printed arguments and 
briefs, some they ignored altogether, others they refused to 
pass upon, while still others they admitted to exist, but yet 
declined to reverse the judgment on account thereof, and 
they affirmed the judgment of the lower court by a divided 
bench, tinding, as they declared, no reversible error, and that 
the defendant had been denied no right “ ecither under the 
Constitution of this State or of the United States.” 


ludge Thomas .\. Sherwood, who has been upon the 
Supreme Bench of this State for fifteen years, delivered two 
dissenting opinions in the case, the second one being to the 
decision of the Court overruling a motion for a rehearing 
In this second dissenting opinion, Judge Sherwood after 
specifically pomting out SIX separate and distinet errors, con- 
cludes with this startling language: “| have not the time, 
nor would it serve any useful purpose that I make any fur- 
ther comments on this record. | am tree to say, however, 
that long as I have been on this bench / have never exam- 
ined the record in any case, civil or crtminal, where the rights 
ofa dacfendant to a fatr and impartial trial have been so fre- 
quently and so flagrantly disregarded by a trial court as in 
the present instance. Yhe points [ have commented on may 
be considered as but types of numerous other errors of which 


Il make no mention!— 
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under such circumstances, can it be wondered at that. the 
accused has invoked the aid and protection of the strong 
arm of the Federal Government? And would it) not be 
strange indeed if that Government, ordained ‘to establish 
justice,” could afford him) no protection under such circum- 
stances 2? And vet the plaintiff'in error, standing here before 
this high and august tribunal, the Supreme Court of the 
United States, solemnly protesting his innocence and invok- 
ing the judgment of this Court upon the acts and doings of 
those who have adjudged him to death, is now confronted by 
the State of Missouri, in this her motion to dismiss for want 
of jurisdiction, with the proposition that even conceding the 
correctness of Judge Sherwoe xls opinion, this Court is pow- 
erless to reverse or even review the judgment of the Supreme 
Court of the State of Missouri. We do not imagine that 
this Court has the power to gra: * relief against every unjust 
and unrighteous judgment of a State Court, but, on the con- 
trary, we recognize the fact that the appellate jurisdiction oft 
this Court is regulated and limited by the acts of Congress 
made tor that express purpose, in accordance with the pro- 
visions of the Constitution of the United States, and we now 
propose to call the attention of the Court to those portions 
of the record in this case which we believe will justify. the 


Court in reviewing and reversing the judgment hereim 


Section 7O”D, LS. Revised Statutes, authorizes this 
Court to review and reverse the tinal judgment of the highest 
Court of a State in any case wherem, (1) is drawn in ques- 
tion the validity of a statute of, or an authority exercised 
under, any State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and 
the decision ts in favor of their validity; or (2) where any 
title, right, privilege, or inmmunity is claimed under the Con- 
stitution, or any treaty or statute ' , oft 


the United States, and the decision ts against the title, nicht, 


privilege, or immunity specially set up or claimed, by either 


party, under such constitution, treaty,” ete 


Let us then apply this test and see whether there are 
any Federal questions in this case 


FEDERAL QUESTION NO. ], 

And since it will suffice to necessitate the overruling of 
this motion to dismiss for want of jurisdiction, if it be shown 
that upon the trial the validity of a statute of the State of 
Missouri was drawn in question on the ground of its repug- 
nancy to the Constitution of the United States, and the de- 
cision was in favor of its validity, we would first call the 
attention of the Court to the Sixth assignment of errors 
(.\greed Record, p. 234), wherein it appears that the validity 
of a statute of the State of Missouri, as construed and ap- 
plied to the facts in this case, was drawn in question on the 
ground of its repugnancy to the Constitution of the United 
States and the decision of both State Courts was in favor of 
its validity. The facts preserved in the record in relation to 
this matter are to be found on paves 185-192 of the Agreed 
Record. And furthermore it appears from the Brief itself of 
defendant in error, filed herein in support of the motion to 
dismiss, that the validity of a State statute, as construed and 
applied to the facts in the case at bar, was drawn in question 


on the ground and with the result above indicated. 


And the learned counsel for the State, after himself thus 
showing in his Brief that the aforesaid Federal question ts in 
the case, proceeds to discuss the question Upon the merits, 
and argues to show that said statute was not in conflict with 
the Constitution of the United States. (See Brief and Argu- 
ment of detendant in error, p. 9.) 


That this Court will not, upon a motion to dismiss, pass 
upon the merits of the question involved, is too well settled 


to be doubted Now 


“And it need not appear that the State Court erred 
in its judgment. /¢ 7s sufftetent te confer purisdiction that the 


question was in the case, was decided adversely to the plain- 
tiffin error, and that the Court was induced by it to make 
the judgment which it did.’ 


Furman vs. Nichol, 8 Wall. 44. 


And in another case where the detendant upon the trial 
claimed, though somewhat obscurely, as this Court said, a 
right under the Constitution of the United States, this Court 
held, “we cannot therefore dismiss the writ for want of jurts- 
diction, although we may have a very clear conviction that 
the decision of the State Court was correct,” and the Court 
accordingly overruled the motion to dismiss, though the 
Court afterwards, in affirming the judgment upon the merits, 
allowed ten per cent damages on the ground that the writ 
had been prosecuted for delay only, the Federal question in- 
volved having been previously decided adversely to the 


claim of plaintiffin error by this Court 
Pennywit vs. Eaton, 15 Wall. 380 


And in another case, decided in 1885, where upon the 
trial it was claimed that certain State statutes were in con- 
flict with the Constitution of the United States, although the 
State Supreme Court did not in terms pass upon the claim, 
this Court held that the decision of the Federal question 
was necessarily involved in the judgment of the State Su- 
preme Court, and “this Court, theretore, has jurisdiction to 
enquire whether any right or privilege protected by the 
Constitution of ‘the United States has been withheld or 
denied by the judgment below. And our jurisdiction ¢s vot 
defeated because tt may appear, Upon examination of this 
Federal question, that the statutes of Ilinois ave net repug- 
nant to the provisions of that instrument. Such an exam- 
Mation itself involves the exercise of jurisdiction. Phe motion 
to dismiss the writ of error upon the ground that the record 
does not raise anv question of a Federal nature must, there- 


fore, be denied 


Chicago Life Insurance Co. vs. Needles, 113 
u. S., $74. 


There are other decisions of this Court to the same effect, 
but we deem those above cited amply sufficient to prove 
that, even according to the State’s own showing in her Brief, 
the motion to dismiss must be denied. 


If we are right in this conclusion, it follows that we 
could safely rest our case here, so far as concerns this mo- 
tion to dismiss, and need not trouble the Court to look fur- 
ther into this record in search of Federal questions sufficient 
to maintain its jurisdiction, but, lest it may be imagined that 
we are content to make a claim merely sufficient to give this 
Court jurisdiction, it may not be amiss for us herein, in antici- 
pation of the argument upon the merits, in some measure 
at least, to bring to the knowledge of this Court the nature 
and extent of the injury and wrong imposed upon the plain- 
tiffin error by the State court's construction and application 
of the statute in question to the facts of his case. 


The tacts in relation to this matter are fully set out on 
pages 185-192 of the Agreed Record, and are in substance 
as follows: After the expiration of the four days next imme- 
diately following the rendition of the verdict in the case, the 
plaintiff in error ascertained that Jesse F. Sears, one of the 
jurors who sat upon the trial of the case (see Agreed Record, 
p. 55), and whe had upon his vezr dire examination (Agreed 
Record, p. 21) qualified himself by his oath as a fair and im- 
partial juror, and declared that his mind was perfectly free 
and unbiased, and always had been so, was not a fair nor 
impartial juror, but that, on the contrary, he had pre-judged 
the case and had formed and frequently expressed a most 
decided and pronounced opinion against the accused, the 
plaintiff in error, declaring his firm belief in his guilt, and 
saving that hanging was too good for him and he would like 
to help hang him, and using other similarexpressions. And 
the plaintiff in error thereupon embodied these facts im a 


Written motion, praving the St. Louis Criminal Court) to 
erant him a new trial on account thereof, accompanying the 
motion with affidavits fully establishing the truth of said 
facts, and the further facet that plaintiff in error and = his 
counsel had learned said tacts only after the expiration ot 
the four days next immediately following the rendition of 


the verdict. 


And the plauntiff in crror, while the motion tora new 
trial, Mled within tour days after the verdict, was still pending 
and undecided, and at the same ferm ot court at which said 
verdict Waals rendered, asked leave ot said Court to file said 


motion and accompanying affidavits. 


(That it was the same term at which the verdict was 
rendered is shown by reference to the Missourt statute, which 
declares that “six terms of the criminal court shall be held 
im each year in the city of St. Louis, commencing on the 
first Monday in) January, March, May, July, October and 
November.” 2 Mo. Rev. Stat., 1879, p. 1508, §15. The 
record showing the verdict was rendered on June 5th and 
this appheation was made on June 7th, it thus appears both 


were at the May term. | 


But the sad Court retused to permit said motion or 
affidavits to be tiled, on the ground that it had no power nor 
right to do so by reason of sec. 1967, Rev. Stat. of Mo., 
IS7Qg, Which provides that “the motion for a new trial shall 
be in in writing, and must set forth the grounds or causes 
therefor, and be tiled betore judgment and ween four days 


after the return of the verdict and tinding of the Court.” 


And atter the St. Lous Criminal Court had. as above 


set out, refused to permit) said supplemental motion and 


accompanying affidavits to be fled, counsel tor the plaintiff 


iIn-error thereupon asked leave of said Court to bring the 
matter set outin said supplemental motion and accompany- 
inv athidavits to the attention of the Court by way of sugges- 


tion. and asked that the Court would entertain and hear said 
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matters and of its own motion grant him a new trial, 2/, 27 fs 
opinion, the matter therein set out entitled him to a new trial ; 
each and all which said requests the Court refused on the 
ground that, by reason of said section 1967, Revised Stat- 
utes of Missouri, 1870, it had no power nor right to hear 
said suggestion. To all which said rulings of the Court de- 
fendant’s counsel duly excepted at the time. 


And counsel for plaintiff in error, prior to the aforesaid 
rulings of the St. Louis Criminal Court, contended in said 
court, and afterwards in the Supreme Court of Missouri, that 
to put this construction on this statute would be to make it 
repugnant to the 14th .\mendment to the Constitution of the 
United States, which declares, ‘* Nor shall any State deprive 
any person of life, liberty or property, without due process 
of law.” But the decision of each of said State courts was 
in favor of the validity of said section of the Missouri Stat- 
utes so construed as aforesaid, the Supreme Court of Mis- 
sour ruling that said section 1967 was valid and deprived 
the plaintiff in error of the right to file, or be heard on, said 
supplemental motion and affidavits, and that if it was in the 
discretion of the St. Louis Criminal Court to permit the filing 
of said motion and affidavits, vet it (the Missouri Supreme 
Court) “would be unwilling to say that the Court exercised 


its discretion arbitrarily in refusing such an application.” 


Now let us pause here a moment and consider the posi- 
tion in which the accused was placed by the aforesaid rulings 
of the State Courts. 


Phe accused had filed a motion tor a new trial within 
tour davs atter verdict, in accordance with the statute, but 
after the lapse of the four days he discovered that he had not 
had his sacred and constitutional right to a trial by an im- 
partial jury. What was his remedy under the circumstances? 
The original motion for a new trial was still pending, in fact 
had not ever been heard, the term at which the verdict was 
rendered was still pending; the Court therefore had the un- 


doubted power, under the common law, to hear his applica- 
tion and grant him a new trial, so he applied to the Court, 
but the Court refused even to hear the application at all, 
upon the express ground that, by reason of the statute in 
question, it had no power to hear the application nor grant 
the accused a new trial even if, in’ its opinion, he ought to 
have a new trial! He appealed to the Supreme Court and 
that court not only held that the section in question deprived 
the accused of the right to be heard on his application, but 
ruled that, even if the tower court had the discretion to hear 
said application and grant the accused a new trial, yet the 
Supreme Court was unwilling to give him any relief! In 
other words, that though the lower court did have the power 
to give the accused the relhet sought, and though it had re- 
fused it ev/y en account ef tts ignorance of the law, yet the 
Supreme Court would refuse any relief! That is to say, the 
accused is robbed of all remedy and proteetion tor his lite 
~by reason of the error and ignorance of the trial court and 
the wilful and deliberate refusal of the Supreme Court to 


correct that error and ignorance, while admitting it to exist! 


Says the Supreme Court of the State, “Tf authority ts 
to be found putting it in the discretion of the court to au- 
thorize the tiling of a supplemental motion for a new trial 
(thus supposing the error and ignorance of the trial court to 
CNISt) : we would be unwilling to say 
that that court cverctsed tts discretion arbitrarily im refusing 


such an appheation. 


We did not ask the Supreme Court “to sav that the 
trial court erercised its aiserction arbitrarily in refusing the 
application, and it) would) be strange indeed, had we asked 
such a thing, when the lower court had clearly and distinctly 
declined to exercise its discretion at all, one way or the 
other, tor the avowed reason that, in its opinion, 74 Aad no 
power to crercise any atscretion But what we did ask and 
confidently expect the Supreme Court te sav, was that the 


lower court had erred in ruling that it had no power to exer- 
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cise any discretion and in declining to exercise it, one way 
or the other, for that reason. 


Shall a human being be sent to the gallows upon such 
a ruling and judgment as that? We believe not, if it be in 
the power of this high tribunal to afford him any protection. 
And we believe we shall be able to show, upon the argument 
on the merits, that this court has the power to protect the 


accused from this oppression, 


The learned counsel for the State, in his Brief upon this 
point, seems to be laboring under a most singular misappre- 
hension as to the grounds upon which we invoke the pro- 
tection of this court against this great wrong and injustice. 
He says on page 9 of his Brief, “ The right to a new trial in 
a criminal cause is not a constitutional one—the Constitution 
of the United States nowhere accords to a convicted person 
the right to a new trial. This right or privilege is given by 
the statute of the State alone, and the legislature in bestow- 
ing the right had the undoubted authority to prescribe the 
method, grounds and time requisite for its exercise; and 
therefore the construction of the statute presents, not a Fed- 
eral question, but a question on which the decision of. the 
highest court of the State is final and binding upon the 


plaintiff in error.” 


Now, we are well aware that the Constitution of the 
United States does not accord the right to a new tria’, but 
our contention is that the right guaranteed to the accused 
by the 14th Amendment to the Constitution of the United 
States, is that no State “shall deprive any person of life, 
(liberty or property) without due process of law,” and that 
the “due process of law” herein guaranteed, includes the 
right of one on trial for his life to an azpartial jury, first, 
because it is one of those fundamental rights derived from 
Magna Charta. To this effect ts the case of Strauder vs. 
West Virginia, 100 U. S., 303, where this Court quotes with 
approval the passage from Blackstone, to the effect that, 


“The right of trial by jury, or the country, is a tral by the 
peers of every Englishman, and is the grand bulwark of his 
libertics, and is secured to him by the Great Charter.” That 
this IS SO, SCCTIS alse to be conceded in) the recent Anarchist 
case, and see 2 Story on the Constitution, (4th lect. | pp. 
S41, where it is said, “It seems hardly necessary in this 
place to expatiate upon the antiquity or importance of the 
trial by jury in criminal cases. It was trom very early times 
insisted on by our ancestors in the parent country, as the 
vreat bulwark of their civil and political liberties, and watched 
with an unceasing jealousy and. solicitude. The right con- 
stitutes one of the fundamental articles of Magna Charta. 
| | When our more immediate ancestors 
removed to America, they brought this great privilege with 
them, as their birthnght and inheritance, as a part of that 
admirable common law which had feneed round and inter- 
posed barriers on every side against the approaches of arbi- 
trary power. Tt is now incorporated into all our State Con- 
stitutions as a fundamental right.” And see the same au- 
thority, p. 548, where Mr. Story says, that the Constitution 
in affirming the right to trial by an impartial jury “does but 
follow out the established course of the common law in all 
trials for crimes. 

And see to same. cffect Cooley's Con. Lam. (5th Jeclit.), 
Pp. 376 (309), Where it ts said, * The mode otf investigating 
the tacts, however, is the same in all; and this is through a 
trial by jury. Surrounded by certain safeguards which are 
a well-understood part of the svtem, and which the govern. 


ment cannot dispense with 


And secondly, the “due process of law” guaranteed by 
the myth Amendment to one on trial in the State Courts 
includes the right to a trial by an vmpartial jury, for the rea- 


son that in criminal cases atrial by an gvpartial Jury is made 


| . 
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essential to “ due process of law © by the Constitution of the 
State of Missourn, which declares that “in criminal prosecu- 
tions the accused shall have the right to . ¥ 
a speedy public trial by an impartial jury of the county.” 
(Section 30, Bill of Rights. Constitution of Missouri.) 


And the above cited case of Strauder vs. West Virginia 
is one of the many decisions of this Court to the effect that 
aright or immunity whether created by the U. S. Constitu- 
tion or only guaranteed by it, falls within the protection of 
this court 


And the Strauder case, and the cases of Tennessee vs. 
Davis, 100 U.S. 257; Virginia vs. Rives, 100 U.S. 313; 
fia parte Virginia, 100 U.S. 339, as well as the Civil Rights 
Cases, 109 U.S. 3, are all authorities to the effect that the 
‘due process of law” guaranteed by the 14th Amendment 
to one on trial in a State court for the violation of a State 
law necessarily refers to the process of law due in the par- 
ticular case according to the laws of the State, for the reason 
that Congress has no authority under the Constitution of the 
United States to declare or provide * due process of law” 
for trials in State courts, but only to see that the process of 
law due under the State laws is not denied to any person by 
the State. 


And Mr. Cooley, treating especially of the 14th Amend- 
ment, in the chapter added by him to the second volume of 
Mr. Story’s Work on the Constitution, says: “In all the 
states the accused is entitled to a speedy and public trial by 
an impartial tribunal; to have the presence, advice and 
assistance of counsel in his defence; to be confronted with 
the witnesses against him: and is not to be compelled to 
give evidence against himself. All these requirements are 
made tundamental and indispensable by the State Consti- 
tution, and however much the forms of proceeding or the 
nature of the tribunal may be changed, due process of law, 


ae the due pr cess of law required by the ryth elaendment. 
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since itis of that alone he is speaking» must) necessarily 


include each and all of these requisites.” 
2. Story on the Constitution ( 4th Edit), p. 6068, $1949. 


Here then is the express authority for our proposition that 
since the impartial tribunal required and made essential in 
criminal cases by the Missouri Constitution is an impartial 
jury, hence, it follows necessarily that for that reason, if for 
None other, the clue Process ot haw required by the i4th 
Amendment includes and protects the right to trial by an 
impartial jury. (This proposition will be turther discussed 
in considering some of the other Federal questions herein- . 


after noticed.) 


Now then, the Proposition bemyg established that the 
right to a tral by an wnpartial pury is a right guaranteed 
and protected by the U.S. Constitution, our next propo- 
sition is that) this euaranty and protection extends to the 
remedy by which alone this right can be enforced. .As the 
State is prohibited by the U.S. Constitution from denying 
the szeft, no more can it by any of its departments, legisla- 
tive, gedictad or executive, deny the only remedy, which 


exists ima given case, whereby that right can be enforced. 


In the case at bar the plaintiff ino error having been 
denied his) constitutional right to a trial by an impartial 
jury, his only remedy was through the medium of a new 
trial, and this remedy could not be denied him by the erro- 
Neous construction put upon the State statute by the State 


Courts 


Fortunately we are not compelled to rely upon our 
OW Opmion to maintain the correetness of the above prop 
osition, forin the numerous decisions of this Court upon that 
clause of the U.S. Constitution which prohibits the States " 
from passing any laws imparing the obligation of contracts, f 
we find the most abundant authority for the position here , 
taken by us 


i 


We, ot course, refer to the leonngs line of decisions of this 
Court to the effect that the prohibition imposed upon the 
States concerning the impairment of the obligation of con- 
tracts extends as well to the remedy whereby the contract 
is to be enforced, and that this is so forthe very obvious 
reason that if the remedy is taken away the obligation of 
the contract is impaired. And these cases establish the 
further point that this impairment of the obligation of con- 
tracts by taking away the remedy can no more be accom- 
plished by the pjadretal dectstons and constructions of State 
statutes by the State courts than by the legislative branch 
of the State government; and this, notwithstanding the fact 
that the constitutional prohibition in terms applies only to 
the passing of faves impairing the obligation of contracts. 
The Court will note the distinction in this respect between 
this constitutional prohibition as to contracts and the consti- 
tutional prohibitions of the 4th Amendment, which are 
held to apply equally to the legislative, zadrcza/ and execu- 
tive branches of the State government 


And these same decisions tully establish the further 
point that when, in the judgment of this Court, the State 
Courts have erroneously construed their own) statutes in 
such a way as to deprive any one of rights guaranteed or 
protected, though not conferred by the Constitution of the 
United States, in such cases this Court will refuse to accept 
and follow the State courts’ construction of its own statutes 
and laws, but will construe them for itself in such manner as 
will preserve the nght guaranteed or protected by the U. S. 
Constitution, and thus assert the supremacy of that instru- 


ment as “the supreme law of the land.” 


And, indeed, this Court can do no less than this, so long 
as it ts in reality, and not in name merely, the final arbiter 
and expounder of the meaning of the Constitution of the 
Lmited States 


kach and all of the above propositions are established 


ae 


by a lone line of those decisions of this Court of which the 


case of Butz vs. City of Muscatine, 8 Wall. 575, is a sample. 


And there is) another proposition, material to this 
discussion, which is also firmly established by the decisions 
of this Court, to-wit: that though the statute in question may 
be unobjectionable upon its face, vet, if it be construed and 
applied in such a way as to impair any right conferred or 
suarantecd by the U.S. Constitution, this Court willinterfere 


to prevent such a result. 


Says thus Court, “ It is ne objection to the remedy in 
such cases, that the statute, the application of which in the 
particular case Is sought to be prevented, IS Not void on its 
face, but is complained of only because its operation in’ the 
particular instance works a violation of a constitutional right, 
for the cases are numerous where the tax laws of a State, 
Which in their general and proper appleation are perfectly 
valid, have been held to become void in’ particular cases, 
either as unconstitutional regulations of commerce, or as Vi- 
olations of contracts prohibited by the Constitution, or be- 
cause in some other way they operate to deprive the party 
complaning of a right secured to him by the Constitution of 
the United States” 


Chicago Lute Insurance vs Needles, 113 L Ss. 574 


To the same cttect is the case of Viek Wo vs Llopkins, 
iS U_S., 356. 


And this principle has been recently approved and tol- 
lowed by this Court in the Anarchist case, where, after ruling 
that the Hlinots Statute complained of was unobjectionable 
on its face, this Court proceeded to the further inquiry, 
whether, “in the actual administration of the rule of the 
statute by the (trial) court, the rights of the defendants 
under the Constitution of the United States were in any way 


impaired. 


Now then, applying the above principles and rules te 
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the case at bar, we are led to the conclusion that though the 
statute in question be unobjectionable on its face, yet, if, in 
the judgment of this Court, it was erroneously construed and 
applied by the State courts to the peculiar facts and circum- 
stances of this case, in such a manner as to impair the con- 
stitutional right of the accused to an impartial jury, by de- 
priving him of his only remedy whereby to enforce that right, 
then this Court will put its own construction upon the statute 
in question, and such a construction as will not impair said 
constitutional right of the accused; and if it cannot be so 


construed then it must be declared void. 


Was the statute in question erroneously construed by 


the State courts ? 


The statutory provisions of the State of Missouri in 
relation to new trials in criminal cases are all found in the 
following sections on page 327 of Missouri Revised Statutes, 


IS7Q, to-wit: 


“Section 1965 — New Trials. Nerdicts may be set 
aside, and new trials awarded, on the application of the de- 
fendant. A new trial is a re-examination of the issue in the 
same court, the former verdict shall not be used or referred 
to on the subsequent trial, either in the evidence or argu- 


ment 


Section 1906. When and for what cause granted —The 
Court may grant a new trial for the following causes, or any 


of them 


First, when the jury has received any evidence, papers 
or documents, not authorized by the court, or the court has 
admitted illegal testimony, or excluded competent and legal 


testimony, or for newly-discovered evidence 


second, when the jurv has been separated without leave 
of the court, after retiring to deliberate upon their verdict, 
or has been guilty of any misconduct tending to prevent a 


fair and due consideration of the CASC 


‘Third, when the verdict has been decided by micahs 
other than a fair expression of opinion on the part of all the 
Jurors 

fourth, when the Court has misdirected the jury in a 


material matter of law 


itth, when the verdict is contrary to the law or evi- 
dence 

Section 1907. Motion for New Trial—Vhe motion tor 
anew trial shall be in writing, and must set forth the ground 
or causes therefor, and be filed before judgment, and within 
four days after the return of the verdict or finding of the 
Court, and shall be heard and determined in the same man- 


ner as motions tor new trials in civil cases.’ 


The construction put upon the last section by the State 
courts was, (1) Phat this requirement that the motion be 
filed in four days after verdict not only deprived the accused 
of all right to file a motion after the four days, even where 
the grounds alleged in the motion zvere discovered after the 
four days, but (2) that it also deprived the Court of all power 
and right, of its own motion, to grant a new trial for matter 
discovered and brought to its knowledge after the lapse of 


the four davs. 


As to the first proposition, we think it will require no 
argument on our part to convince this Court that a general 
statutory provision requiring the motion for new trial to be 
fled within four days after verdict, does not apply to grounds 
discovered only after the four days: for to construe it to 
apply to such a case would be to violate one of the cardinal 
rules of construction, to the effect that a statute must not be 


so construed as to make it unreasonable and absurd. 


And as to the second proposition that this section oft 
the statute not only deprived the accused of the right to file 
his motion after the four days, but also deprived the Court 


ot the POWer, atter the lapse oft the four davs, of excercising 
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its discretion in granting the accused a new trial upon the 
suggestion of a party, or of its own motion, if satisfied he 
was entitled thereto, we say that such a proposition can only 
be founded upon the erroneous idea, which is advanced in 
the State’s Brief herein, that the statutes above cited meas- 
ure and limit the right of the accused to a new trial and the 
power and right of the courts to grant new trials. 


That this is an erroneous dea needs no argument on 
our part to demonstrate, for it 1s well established that Courts 
have the common law power and right to grant new trials, of 
their own motion, or upon suggestion of counsel, at any time 
during the term at which the vedict was rendered, and more- 
over, that this is a necessary and inherent right and power 
to enable courts “te maintain their own dignity and pre- 


serve the purity of the administration of justice.” 


And it is worth noticing that the Supreme Court of 
Missouri expressly recognizes this principle in the case of 
the State ex. rel. Brainerd v. .\dams, 84 Mo., 310, where 
this language is used, “It is conceded by the Court of Ap- 
peals. in its opinion delivered in this case, that at common 
law, this power (granting new trials) could be exercised by 
the Courts, independent of any application by a party for 
its exercise. Rex vs. Atkinson, 5 T. R., 437. And that 
our statute, prescribing the time within which a party may 
file a motion to set aside a verdict, does not confer upon the 
Court any power which did not previously exist, or abridge 
the recognized power of the Court, but simply regulated the 
privilege of the parties to the suit.” 


And in this same opinion the Supreme Court of Mis- 
sourt says, “.\n error in matter of law is one which the Court 
ought to have the right to correct, at any time during the 
term. For misconduct of a jury the Court ought, also, to 
have the power to set aside their verdict, in order to main- 
tain its own dignity, and to preserve the purity of the admin- 


istration of Justice.” 


And, moreover, the tact that the power and mght of 
Courts to grant new trials in this State are not limited or 
controlled by the statutes in relation thereto, is clearly shown 
by the numerous instances in which the Supreme Court of 
this State has held in both civil and criminal cases, that new 
trials should have been granted for causes vot mentioned at 
all in the aforesaid statutes, as, for instance, for misconduct 
of the State's Attorney in mis-stating the jaw to the jury 
(State vs. Lee, 66 Mo., 165), or in commenting on evidence 
excluded by the Court (Ritter vs. National Bank, 87 Mo., 
574). or in taking an unfair advantage of the accused (State 


vs. Barham, 82 Mo., 67). 


And, indeed, the very ground upon which a new trial 
was sought in the case at bar, z. ¢., the after-discovered in- 
compctency or disqualification of the juror, is not included 
in the grounds mentioned in the statutes, though it has been 
uniformly recognized by the Missourt Supreme Court as good 
vround tor granting a new trial (see to this effect, State vs. 
Burnside, 37 Mo., 343: State vs. Wyatt, 50 Mo., 309, where 
it was said, “the juror was disqualified, and it would be an 
imputation on the administration of criminal justice to per- 
mit the verdict to stand; State vs. Taylor, 64 Mo., 358; 
State vs. Culler, 82) Mo., 623; State vs. Cook, 84 Mo., 40; 
State vs. Gronce, > Mo... (27) 


In the Burnside case (37 Mo., 343), the Supreme Court 
of Missouri said, * and the appellant had the high and sacred 
constitutional privilege of being tried by men who were im- 
partial and who had never, at any time, prejudged his case. 
Public policy dictates that the administration of public justice 
should not only be free from reproach, but also from = the 
least suspicion of reproach. Whilst the community have an 
abiding confidence in its fairness, its purity and integrity, 
they will cheertully submit and acquiesce in its decisions. 
They will approach its altars with the firm conviction that 
their persons and property will be protected, and their rights 
vindicated. — But let an imputation of unfairness or partiality 


; 
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be thrown upon it, and its dignity is impaired, public respect 
is diminished, and its influence is gone. Jurors should be 
wholly unexceptionable, and the usual test to judge of their 
fitness and competency is on their examination on their voir 
dire, but if they do not answer truly, and fail to disclose 
their disabilities, the prisoner is not to be deprived of his 


rights when he subsequently discovers the objection.” 


There can be no doubt, we think, that this Federal 
question alone is amply sufficient to necessitate the denial of 
the motion to dismiss, but, as human life is involved we deem 
it our duty to indicate to this Court the other Federal ques- 


tions involved in the case. 


FEDERAL QUESTION NO. 2, 


The next Federal question to which we will call the 
attention of the Court is that set out in the 5th Assignment 
of Errors ( Agreed Record, p. 232). It arises out of the 
following facts and circumstances all set out fully in the tes- 
timony of John F. McCullough. ( Agreed Record, p. p. 23 
—56.) That is to say, after the indictment against the 
plaintiff in error had been found and filed in the St. Louis 
Criminal Court, and while the plaintiff in error was in jail 
awaiting trial upon said indictment, A. C. Clover, the Circuit 
Attorney, and Marshal F. McDonald, the Assistant Circuit 
Attorney, the officers and representatives of the State of 
Missouri, whose duty it was to prosecute said case against 
the plaintiff in error, realized the fact that it was very doubt- 
ful whether the evidence then in their possession was 
sufficient to insure the conviction of the accused, and accord- 
ingly deemed it necessary to procure evidence from the 
defendant himself whereby to convict him; they, therefore, 
concocted and carried out the following conspiracy and plot 
against the accused to induce him to testify against himself. 
They caused and procured a detective, one John F. McCul- 
lough, to forge the name of one Morris to a check, to be 


arrested on a warrant and placed in yal theretor under the 


assumed name of “ Dingfelder”’ ; they caused him to waive 


preliminary eXamination upon the charge and to be indicted 


therefor by the grand jury, whose advisory officer was the 
said) McDonald, upon the testimony of witnesses appearing 
and testifying before that body to facts supposed by said 
witnesses to be true, but known by the said officials to be 
false; they caused him to be arraigned at the bar of the St. 
Louis Criminal Court, and to plead “not guilty” to the 
charge; under this charge they caused said detective to 
remain in yul 47 days and nights, during the course of which 
time, he (as he claimed) made the acquaintance of the 
plaintiff in error, representing himself to be a member of a 
notorious Vane of forgers and counterteiters, and by promis- 
meg him te furnish him through said) gang some bogus 
witnesses to help swear him out, he obtained (as he claimed ) 
from the plamtiftf in error a full statement and confession 
that lie had murdered his companion Preller ( Agreed Reeord, 
p. 30), the detective first as an inducement to make the 
accused give the confession, representing to him that it was 
necessary tor him to contess to him, the detective, the full 
particulars of the case, in order to enable him, the detective, 


to procure the talse witnesses for him (Agreed Record, p. 28). 


When this evidence was offered against the accused up- 
on the trial his counsel objected to its introduction, both on 
account of the inducement held out to the accused (.\greed 
Keeord, p. 2g) and on the ground that it was not competent 
for the State's officers to extort a contession from the ac- 
cused ais Waals done in this CAaASC, and that the confession CX 
torted by such means Was not only incompetent, but that it 
was a disgrace to offer it in evidence. These objections 
were overruled by the Court, and exceptions duly saved 


(.\oreed Record, }) -5) 


Phe Supreme Court ruled that the objection made that 
this confession was imadmissible on account of the methods 


used in its procurement, and on account of its being invol- 


ieee ee 


untary, Was not well taken, and that this evidence was com- 
petent (Agreed Record, p. 196), and the Supreme Court fur- 
ther found that by this proceeding the accused had been 
denied no right “either under the Constitution of this State 
or of the United States.” (.\greed Record, p. 204). 


(ur contention herein ts this 


Section 23 of the Bill of Rights of the Missouri Consti- 
tution provides that “No person shall be compelled to tes- 
tity against himself in a criminal cause,” and the Fifth 
Amendment to the United States Constitution contains the 
same provision, and we claim that that clause of the 14th 
Amendment which provides, ‘Nor shall any State deprive 
any person of life, liberty, or property without due process 
of law” includes the right of the accused not to be com- 


pelled to testifv against himself. : 


We contend that this prohibition and guaranty of the 
14th Amendment includes this right not to be compelled to 
testifv against oneself, (1) because it is one of those great, 
fundamental, common law rights, which, as such, are pro- 
tected by the 14th Amendment, and (2) because it is a right 
specially affirmed, recognized and preserved in the organic 
law of the State of Missouri by her constitution, and that on 
that account, and as such, it is a right guaranteed and pro- 
tected by said clause of the 14th Amendment; we claiming 
that in determining what is the “due process of law” thus 
guaranteed to one on trial in a State Court for violations of 
State laws, and which the State is prohibited from denying, 
reference must necessarily be had to the State Constitution 
and laws, for the very obvious reason that the Constitution 
and laws of the United States do not undertake to prescribe 
for the States what shall be due process of law, nor in any way 
attempt to interfere with the power of the States to provide 
any process they see fit, so long as they do not violate some 
other provisions of the U. S. Constitution, which are re- 
straints upon the States, and then the United States Govern- 
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ment steps in and asserts it power, under the t4th .\mend- 
ment, of seeing that this process of law, so provided by the 
State, is not denied to the accused, but is observed by the 
State when proceeding to take the life of the accused. (But 
this proposition we shall argue more fully in another place 


in this brict. See post. }. ). 


Reverting now to our main proposition, the question 
presents itself whether, by the conspiracy and plot aforesaid, 
the accused was compelled to testify against himself. 


If the maxim that the law does not permit that to be 
done indircetly which cannot be done directly has any 
meaning, if the constitutional provision inhibiting compulsory 
self-crimination is anything more than mere bombast, if it ts 
to have any practical effect and operation as a shield of pro- 
tection to the accused, tf it is to stand as a bulwark of liberty 
as well against the insidious encroachments of those who 
would sap and undermine it by trickery, artifice and fraud, 
as against the less dangerous assaults of its more open ene- 
mies, then we submit that this question must be answered in 


the affirmative 


In the Bowed case (ETO L. a (910), this ( ourt hela that 
the seizure of his private books and papers, and their pro- 
duction in evidence against him, was compelling him to be a 
witness against himself. Says this Court, ‘Any compulsory 
discovery by extorting the party's oath, or compelling the 
production of his private books and papers to convict him 
of crime, or to tortert his property. is contrary to the prin. 
ciples of a free government. [tts abhorrent to the instincts 
of an Englishman, it is abhorrent to the instincts of an 
American, It may suit the purposes of despotic power, 
but it cannot abide the pure atmosphere of political liberty 
and personal treedom.” And again, “ Though the proceed- 
ing im question is divested of many of the aggravating inci- 
dents of actual search and seizure, vet, as before said, it 


contains their substance and essence and eftects their sub- 


' 
5 
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stantial purpose. 


It may be that it is the obnoxious thing 
in its mildest and least repulsive form, but illegitimate and 
unconstitutional practices get their first footing in that way, 
namely, by silent approaches and slight deviations from the 
legal modes of procedure. This can only be obviated by 
adhering to the rude that constitutional provisions for the 
security of persen and property should be liberally construed. 
\ close and literal construction deprives them of half their 
efficacy, and leads to gradnal depreciation of the right, as if 
it consisted more in sound than in substance. It is the duty 
of the Courts to be watchful for the constitutional rights of 
the citizen, and against any stealthy encroachments thereon. 
Their motto should be, edsta principits.” 


llow applicable to the case at bar are these words! 
oraft the method of compelling the accused to be a witness 
against himself adopted in that case be the obnoxious thing 
in its mildest and least repulsive form, surely the mode 
whereby that end was attained in this case was the obnox- 
lous thing in the most odious and repulsive form conceivable. 
In our humble opinion Judge Sherwood properly character- 
ized it, when, in his dissenting opinion, he said, “Such a 
confession so obtained by such means should be altogether 
rejected. Such a course on the part of the sworn officers of 
the law cannot be denounced in terms too strong. It was a 
prestitution of the process of the Court; it was a corrupting 
of the very fountain-head of justice! The pure administra- 
tion of the law and public policy imperatively demand that 
evidence so procured should be spurned with infinite loath- 
ing whenever offered. It is true that the opinion of the 
majority condems ‘as gently as any sucking dove’ the method 
of obtaining the alleged confession, but at the same time 
accepts the fruit of the nefarious work. This is condemna- 
tion in theory, but approval in practice.” (.\greed Record, 
Pp. STE). 

This case, we submit, must be distinguished from the 


ordinary cases where artifice, deception and fraud are used 


by persons wot connected with the prosecution ef the case, in 
order to obtain a con ession, for here the conspiracy and plot 
to extort a confession from the accused, to compel him to 
give evidence against himself, are concocted and operated by 
the very officers of the State whe are to conduct the prose- 
cution, and whose duty it is to see that the accused has a 
fur and impartial trial and is denied none of his rights. 
Savs the Supreme Court of Missouri in the case of State vs. 
Mahley, 68 Mo., 315, “Tt is not only the duty of this Court, 
but of every officer of the State who has dutics to perform 
in regard to the trial of PCrsons accused of crimes, to see 
that they have a fair and impartial trial.” | If these officers 
of the State of Missourt could don the garb of a felon and 
ra) down into the cell of the accused (and in the eves of the 
law, they did that very thing, since gaz facit per alium, facit 
per se), and, by the fraud and deception practiced upon the 
accused and the inducement held out to him, could compel 
him thus unwittingly and involuntarily to furnish evidence 
against himself, they would be equally justified in subjecting 
him to torture upon the rack and thereby extorting a con- 
fession from him, for the same principle of the law, namely, 
that which protects the accused trom involuntary self-accu- 


sation, would be equally violated in either case 


Indeed, strong and striking analogies are not wanting in 
the law to show that the /vavd practiced upon the accused 
WAS COMSTVUCLI efor ¥ lor instance e. 30 constitute ad Common 
law larceny the property must be taken agazust he will ot 
the owner, but it has never been doubted that if the owner's 
consent to part with his property be obtained by /razd, 
the fraud amonnts to coustructive ferce. The Missourt 
Supreme Court, in their opinion, attempt to justify their 
ruling on this point by citing several of their prior decisions, 
to-wit: State vs. Patterson, 73> Mo., 695: State vs. Phelps, 
74 Mo. b28) State vs. Hopkirk, 84 Mo., 278, but an exam 
ination of those cases will show that none of them present 


any teatures resembling in the faintest degree the tacts 


= 


involved in the conspiracy and plot which distinguish this 
case. Never in the history of the State of Missouri, or any 
other State, within our knowledge, have the prosecuting 
officers of the law stooped to such low and base depths of 
intrigue as did Missouri's representatives in this instance 
And in dismissing this branch of the argument, we desire to 
say that not only have we been unable to tind any decision 
of a court approving and upholding such conduct, but we 
have never yet found a single person (excepting of course 
the guilty partics ) who does not denounce and condemn it 
as a disgrace to civilization. We, ourselves, regard it as a 
foul blot upon the criminal jurisprudence of the State, and 
we feel that this Court, in wiping it out will but erect and 
establish an imperishable monument of constitutional liberty. 
And we ask it, not merely as counsel for the accused and in 
justice to him, but as citizens of the State of Missouri, who 
strive to preserve her good name and fame among the 
nations of the earth. 


The second branch of our proposition is that the right 
of not being compelled to testify against oneself zs one of 
those fundamental, common law rights which are guaranteed 
and protected by the ‘due process of law” clause of the 
14th Amendment. We deem the following authorities suf- 


ficient, for the present, upon this point. 


In Cooley's Constitutional Limitations (5th edit.) p. 381 
[313], we find this passage: “But a far more important re- 
quirement (than a public trial) is that the proceeding to es- 
tablish guilt shall not be s¢vguesitertal. .\ peculiar excel- 
lence of the common law system of trial over that which has 
prevailed in other civilized countries, consists in the fact that 
the accused ts never compelled to give evidence against him- 
self” 

And Mr. Story, speaking of the mght not to be com- 
pelled ina criminal case to CIVe evidence against oneself, 
says, “This also is but an affirmance of a common law privi- 


But it is of inestimable value. It is well kuown that 


lege. 


In some countries not only are criminals compelled to give 
evidence against themselves, but are subjected to the rack 


or torture 1 order to procure al confession of guilt.” 


2 Story on the Constitution, (4th edit.) p. 546, 


SI7AS 


fay thre Bova case, above cited, this Court quotes with 
approval Lord Camden in the great case of Eentick vs. Car- 
rington ct als., 1g Llowell’s State Trials, 102g, to the follow- 


ne ctleet: “Itaus certain that the law obligeth no man to ac- 


cuse himselt, decawse the necessary means of compelling self 


accusation, falling upon the tnnocent as well as the guilty, 
would be both cruel and unjust. 


The reason here given by Lord Camden why a man 
should Net he obliged to accuse himselt, ‘. Cus because the 
necessary means of compelling self-accusation may fall upon 
the innocent, applies with peculiar force to a case where the 
“necessary means of compelling self-accusation” are such as 
were resorted to in this case. To make our meaning plain 
itis necessary that the Court’s attention be first directed to 
the character of this creature Dingfelder, by whom the nec- 
essary confession was to be obtained trom the accused and 


by whom it was to be proved in Court 


And we imagine that the State can have no just cause 
for complaint ino this respeet, if we picture his character in 
truth to have been as mirrored by himself ino his own testi 
mony preserved in this reeord. We quote from the \greed 
Record, p oa portion of his) cross-examination as 


follows 


=. Do vou think itis nght to lie? A. [tis a good bit 


a ) 


to know, too, what vou le about 


©. Do vou think it ts right to lie about anything? A 
No, notin a business way, it is not 
(). Your bUSINeSS IS that oft ra detective, ! beheve . A 


Ves, sir 


©. Well, then, according to that, you would not think 
it was right for you to lie in your business, would you? = A. 
Well, we may lie, ves. 

©. We may, ves. Do you think it is right to le in 
vour business? .\. Well, when we are working with crimi- 
nals we have to mect them and we have to generally work 
as they do when we are working with them. 


©. Deo vou think it is right to lie in your business? — AA. 


It is, ves, to get in with the criminal. 


©). And any amount of it that is necessary you think 
itis right to do, de you? A. Yes, with the criminal. 


©). With the criminal, of course. If you know the man 
to be a criminal, that is what you mean? A. Well, that 
is What we are supposed to find out, whether he is or not? 


©). Well, then, vou think it is right to lie before you 
know he is a criminal, and to find out whether he is a crim- 
inal or not, do vou? .\. It may be necessary in some cases. 


©). You think that? .\. It may be necessary in some 
CaSO, 

(). You consider it NECeSsaFy, and it you do consider it 
necessary vou will do it, and do any amount of it, won't you ? 
A. Yes, in such cases as it requires. 

©. You knew that the men who were swearing the 
complaint against vou under oath, you knew that they were 
swearing to a falsehood, but they not knowing it, did you 


not? \. Of course 


©. You knew, vou understood, you knew enough about 
the court proceedings to know that the men, that your pros- 
ecuting witnesses, had to go before the prosecuting officers 
at the other end of this building, and, under oath, charge 
you with this crime, didn't you? A. Well, Mr. Furlong at- 
tended to that. 


©. You had nothing to do with that? You knew that 


that was involved in the plot that you were a party to, didn't 
vou? A. Ttas likely it would have to be done, ves. 


Q). And vou were perfectly willing that that should be 


done? A. Under the circumstances, ves. 


Such was the medium selected by the Circuit Attorney 
and approved by the Court, through which was expected to 
flow into a court of justice the pure and undefiled stream of 
truth which was to demonstrate the guilt of the accused, 


and to rob him of hus lite! 


Can it be for one moment doubted that the means and 
the medium necessary in this case to compel the accused to 
criminate himself would fall upon the innocent as well as 
upon the guilty 2?) For is it not absolutely certain that a 
detective, such as the one used in this case, sent to jail tor 
the CXPFess purpose of obtaining al confession deemed neces- 
sary by the State, would manufacture the desired confession, 
Wohe failed to obtain one in fact? And what “protection 
would the innocent have against such a creature any more 


than the guilty 7 


We base our proposition that he would manufacture a 
confession, if necessary, upon our knowledge of human 


nature and the common experience of all mankind.. 


This is the situation of affairs.  Tlere isa man lying in 
jail charged with a most foul and sensational murder: the 
case a cause celebre, the eves of the world to be upon it; 
here is the Cireuit Attorney, a sworn officer of the law and 
of the court, holding one of the most important and respon- 
sible positions within the gift ot the people; by virtue of his 
high and dignified office he owes to the accused the duty of 
protecting himoin his rights, of seeing that he has a tair and 
impartial trial: but he is voung, he is ambitious; popular 
clamor demands the blood of the accused; his reputation 
requires it; he proudly and boldly announces that. the 


accused can expect no assistance trom him in protecting his 


rights, he determines to secure a conviction if possible; in 
order to do so, he deems it necessary to obtain a confession. 


Here is Dingtelder, a cobbler by trade, a detective by 
profession; he holds no high nor exhalted office; he owes 
no duty to the accused; but he, too, is young; he, too, is 
ambitious; he must earn his bread, not by the honest sweat 
of his brow, but by his detective abilities; he is an able liar; 
will lie to any extent required to meet the necessity of the 
case ( at least so he testified on the witness stand); to meet 
the exigency of the case (as he said ), he is perfectly willing 
that perjury shall be committed, that the Courts and the 
Grand Jury shall be deceived; and why should 4e not be, if 
the very officers and ministers themselves of the courts of 
justice were willing and anxious for it? What had he to 
fear while in such company? Could the craft that bore 
Cesar sink? His services are secured; he goes to jail; 4e 
fails to obtain the coveted confesston; what would he do then? 
Would he go back to his emplover empty handed ? 


Not unless it be human nature to choose /az/ure rather 
than swecess, and he had only to make this choice. [lis em- 
plover would be compelled to believe him, for he was his 
accredited and trusted agent—his a/ter ego in law. Could 
it be expected that a creature such as he would hesitate un- 
der such circumstances, no matter how innocent his victim 
might be? Not unless the thief who has striven for days 
and nights to secure some rich booty would refuse to take 
it when within his grasp. In conclusion, on this point we 
have only this to.say, that if it be possible for the human 
mind to conceive of any means whereby a person is to be 
compelled to eriminate himself, which shall any more than 
those devised in this case be obnoxious to Lord Camden's 
objection of liability to fall upon the innocent as well as the 
guilty, he whe will conceive and make known such means 
will deserve the gratitude of the State of Missouri for there- 


by depriving her officers and courts of the proud distinction 


of having ratitied and approved the most odious and danger- 


ous means within the conception of man. 


In support of the proposition that the “due process of 
law’ guaranteed by the 14th Amendment includes this right 
not to be compelled to testify against oneself, we would reter 
to the opinion of Mr. Justice Harlan in the case of Hurtado 
vs. California (1to U. S., 546), wherein he speaks as though 
there could be no doubt of the correctness of that) proposi- 


thon. 


And this Court seems to have impliedly ruled the same 
way in the recent Anarchist case. 


And finally on this point, if we are correct in the pProp- 
osition (heremaftter advanced and discussed on p. — ) that 
the “due process of law” guaranteed by the t4th Amend- 
ment has reference to the process die according to the Con- 
stitution and laws of the State, it necessarily follows that it 
includes this right not to be compelled to testify against 
oneself, since that right is recognized and affirmed in’ the 
Missourt Constitution as one of the tundamental rights of 


anv one tried in her courts. 


That the Federal question involved herein was properly 
raised we think there can be no doubt, for its decision was 
necessarily theolved inthe ruling of the State Courts holding 
the contesston to be competent over our eXpress and specific 
objection that it was incompetent, because, owing to. the 
manner in which it was obtained, it was an involuntary and 
extorted confession. Tf the Constitution of the United States 
gives to the accused an immunity or neht not to be com- 
pelled to criminate himself, then he specially set up or claimed 
that richt when he objected to the contession on the grounds 


above indicated. That it is not necessarv,in making the 


objection or claim which ratses the Federal question, to men. 


tion co venine the US. Constitution. is well settled. 
To this effect are all of the tollowing cases : 


Lhe Bridge Proprietors Vs Hloboken Co... l Wall, 116: 


Furman vs. Nichol, 8 Wall., 44; Pennywit vs. Eaton, 15 Wall., 
380; Klinger vs. Missouri, 13 Wall., 257; Edwards vs. Elliott, 
21 Wall., 532; Murray vs. Charleston, 96 U.S., 432; Smith 
vs. Greenhow, 109 U. S., 669. 

In none of these cases was there any express reference 
to the U.S. Constitution. The Klinger vs. Missouri case, 
above cited, is a very strong case to show how far this Court 
will go in upholding its jurisdiction when human life is in- 
volved. 

Klinger was on trial for murder and one of the jurors 
upon his ver dire examination refused to take the “test 
oath,” giving as a reason that he had sympathized with the 
rebellion during the war, and, moreover, that he st// exter- 
tained such sentiments. The trial court thereupon, of its 
own motion, discharged the juror, the defendant objecting 
and excepting to such action, but stating no ground at all for 
his objection or exception. Thus there was in the trial court 
nothing but the mere naked objection and exception. 


One of the errors assigned in the State Supreme Court 
was, “ That the Court erred in excluding and discharging 
from the jury the said Park against the objection and consent 
of the defendant, for no other reason than that he declined 
to take the oath prescribed in the 6th section of Art. 2 of 
the Constitution of the State of Missouri,” no mention being 
made of the U. S. Constitution, nor, indeed, was there any- 
thing more than the bare allegation that the lower court erred 
in the ruling and action indicated. This Court in passing 
upon the case said, “ Although it does not seem, from the 
report of this case in the Missouri Reports (43 Mo., 127) 
that the point taken before us was raised or passed upon by 
the Supreme Court. of that State, yet being found in the 
record, and arising out of the transaction at the trial, as ex- 
hibited in the bill of exceptions, it is our duty to examine 
it; and proceeding to examine it, the Court held that they 
could not pass upon the supposed Federal question because 
the record showed that the lower court had net discharged 


the juror wereZy tor his refusal to take the oath, as alleged 


by the plaintiff in error, but on account of his expressed 


and still existing disloyal sentiments, which in and of itself 
fully justified the Court’s action. 


But the Court said, “Had the juror refused to take the 
oath simply because he had sympathized with or aided the 
rebellion during the war, and had he been discharged on 
that account, hen the question would have fairly arisen ot 
which this Court could take cognizance,” thus holding that 
the bare objection and exception to the ruling of the lower 
Court would be sufficient to raise the Federal question in- 
volved in the ruling and action of the trial Court. And in 
the Murray vs. Charleston case, above cited, this Court said, 
“Not a word ts said respecting the mode in which it shall be 
made to dppeaLr that such a question (2. ¢ some question viv 
ing Kederal jurisdiction under Sec. 709g, U.S. Revised Stat- 
utes) Was presented for decision, In the present Case it Was 
necessarily involved, without any formal reference to any 
clause in the Constitution, and it is difficult to see how any 


such reference could have been made to appear expressly. 


In questions relating to our jurisdiction undue import- 
ance is often attributed to the inquiry whether the pleadings 
inthe State Court expressly assert a right under the Fed- 


eral Constitution, 


The true test is not whether the record exhibits an ex- 
press statement that a Federal question was presented, but 
whether such a question was decided and decided adversely 
to the Federal mght. Evervwhere in our decisions it) has 
been held that we may review the judgment of a State 
Court when the determination or judgment of that Court 
could not have been given without deciding upon a right or 
authority claimed to exist under the Constitution, laws, or 
treaties of the United States and deciding against that right. 
Very litthe impertance has been attached to the inquiry 
whether the Federal question was tormally raised,” and the 


opinion then cites with approval the above mentioned cases 


of Bridge Proprietors vs. Hoboken Co., and Furman: vs. 
Nichol. 


In conclusion on this point, we submit that, if, in the 
light of the aforesaid decisions, there could be any doubt as 
to the Federal question having been properly raised and 
saved herein, that doubt must be removed when we consider 
the fact that the State comt passed upon the rights 
claimed for defendant in the light of the Constitution 
of the United States, as well as of that of the State of 
Missouri, since the court itself says in its opinion, “ We 
find that no right of defendant, either under the constitution 
of this State or of the United States, has been denied the 
defendant" (See end of opinion, Agreed Record, p. 204.) 


But this constitutional right of the accused rot to be 
compelled to give evidence against himself was not only 
denied him in the respect above pointed out, but he was 
also compelled to testify against himself upon his cross- 
examination, the court permitting the State to cross-examine 
the accused, against his repeated objections, as to matters 
which were not only not referred to in his direct examina- 
tion, but which were not pertinent to the issue, though most 


prejudicial to the accused. 


As Judge Sherwood says in his dissenting opinion, 
“ There was error committed by the trial court in allowing 
the defendant to be cross-examined on subjects not even 
remotely referred to in his examination-in-chief, not only on 
immaterial matters, but matters which had a tendency to 
show him guilty of other crimes, and thus to prejudice the 
jury against him. Evidence of specific acts, as is well known, 
can never be received when good character is the question 
being discussed (State vs. Buella, 89 Mo., 595.) -\nd yet, 
by cross-examination of the defendant, the State was allowed 
to introduce evidence before the jury which was utterly 
incompetent if offered on the part of any other witness or 
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in any other form (State vs. Hait, 66 Mo., 208; State vs. 
Mastin, 74 Mo., 547)" Agreed Record, p. 214. 


The learned counsel for the defendant in é¢rror says, on 
page g of his Brief herein, “It would be a great stretch of 
interpretation to say that where a party accused of crime 
voluntarily offers himself as a witness in his own behalf 
upon his trial and gives any testimony whatever, any cross- 


examination in whatever direction or to any extent, is an 
invasion of his constitutional rights or a compulsory 
extraction of evidence against himself. | defendant 


in a criminal proceeding has no constitutional right 
to be sworn as a_ witness in his own) behalf. That 
right in this instance was accorded him by the statute of the 
State, and the construction of that statute, ex/arging his 
rights, not contining them, by the Supreme Court of the 
State, must be held binding upon him and not subject: to 
review here.” 

When learned counsel contends that by permitting the 
accused to be cross-examined, against his objection, as to 
matters not referred to in his direct examination, directly in 
the face of the statute which expressly confines and limits 
the cross-examination to matters referred to in the direct 
examination, the Supreme Court thereby ew/arges the rights 
of the accused, We are free to confess that it requires “a great 
stretch of interpretation” on our part to understand his 
meaning. Surely the Supreme Court of Missouri has not 
as yet imbibed this idea, or else they would not have 
reversed with unfailing regularity, as they have heretofore 
done, every.case in which thé prosecution had thus exlarged 
the rights of the accused. Neither is the idea advanced by 
counset that no cross-examination, to whatever extent it 
may be carried, invades the constitutional right of the ac- 
cused not to be compelled to testify against himself, in har- 
mony with the views of the constitutional law-writers on 
this subject. Thus Mr. Cooley writes: ‘ These statutes 
(permitting the accused to testify in his own behalf), how- 
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ever, cannot be so cynstrued as to authorize compulsory 
process against an accused to compel him to disclose more 
than he chooses; they do not so far change the old system 
as to establish an inquisitorial process for obtaining evi- 
dence; they confer a privilege which the defendant may use 
at his option. If he does not choose to avail himself of it, 
unfavorable inferences are not to be drawn to his prejudice 
from that circumstance; and if he does testify, he is at lib- 
erty to stop at any point he chooses, and it must be left to 
the jury to give a statement which he declines to make a 
full one, such weight, as under the circumstances, they think 
it entitled to: otherwise the statute must have set aside and 
overruled the constituttonal maaim which protects an accused 
party against being compelled to testify against himself, and 
the statutory privilege becomes a snare and a danger” 
(Cooley's Const. Lim., 5th ed., p. 385 | 317). 


And it was doubtless in recognition of this sound con- 
stitutional principle that the framers of the Missouri Statutes, 
in conferring the right of testifving in his own behalf upon 
the accused, provided that he “shall be lable to cross- 
examination as to any matter referred to in his examina- 
tion in chiet’’ (Missouri Revised Statutes 187g, sec. 1918), 
and it probadly never once occurred to them that to permit 
an unlimited cross-examination would be to “ enlarge the 


rights of the accused. 


And when this Court, in the recent Anarchist case, 
said: “It is not contended that the subject to which the 
cross-examination related was not pertinent to the issue to 
be tried, and whether a cross-examinatlon must be confined 
to matters pertinent to the festamony in chief, or may be ex- 
tended to the matter in issue, is certainly a question of State 
law, in the courts of the State, and not of Federal law,” we 
think we can read between the lines an implied recognition 
of the principle that when * the rights of the accused are so 
enlarged” as to permit his cross-examination to extend to 
matters wot pertinent to the issue, as well as not reterred to 
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in the direct examination, then and thereby the accused ts 
compelled to testify against himself in violation of his con- 


stitutional right. 


So we will now proceed to point out to this Court how 
grossly this constitutional privilege and principle was violated 


in the cross-examination of the plaintiff in error. 


Qn pages 105-107 of Agreed Record, it appears that 
the defendant having stated that his father was still living, 
counsel for the State was then permitted to show by the 
cross-examination of the defendant, against his objection, 
that he, the defendant, had falsely told a certain Mr. Warren 
that his father was dead, and that he had expected upon his 
father’s death to inherit considerable property, but had been 
disappointed in this expectation upon the winding up of the 


estate. 


Detendant had not referred in his examination ino chiet 


to any such statement to Mr. Warren, and this cross-cexam- 
ination was objected to on that eround, and also on the 
ground that such matter was irrelevant and incompetent, the 
objections being overruled by the Court and exceptions duly 
saved: 

This Court will perceive that while this matter had not 
been referred to by the accused in his direct examination, 
and was absolutely immaterial and impertinent to the issue 
to be tried, vet it was most hurtful and damaging to the 
accused, as impairing his character and credibility before the 
jury, and it was resorted to by counsel for the prosecution 
for this very purpose, and none other. In other words, the 
accused was compelled, out of his own mouth, to prove 
against himselt a fadsehvod as to a matter not referred to in 
his direct examination and in no wise material or pertinent 
to the issuc, but most material and potent in its tendeney to 
destroy his credibility with the jury. .And such testimony 
was Peculiardy prejudicial in this case, for the reason that the 


accused was necessarily dependent wfow Jiis oten testimony 


to establish his defense (that of accidental homicide), there 
being no eye witness. 

Again, on page 111 of Agreed Record we find another 
most striking sample of this wrongful and pernicious line of 
cross-examination, as follows : 

(). Look at the last few lines of that letter. Did you 
write that letter (letter shown witness)? <A. I wrote it. 


(©). It says: *‘ The last time I was in Italy I got home 
all safe; worked my passage to London.’ Did you write 
that to Preller? A. I wrote it. 

©). When were you in Italy ? 

[ Objected to by detendant’s counsel on the same ground 
as last above stated, 7, ¢., that it was incompetent, as the 
witness had not been examined in chief as to the matter. 
Objection overruled, to which ruling defendant, by counsel, 
at the time excepted ]. 

A. Twas not in Italy at all. 

(), You never were in Italy? .\. No. 

©). Then these concluding sentences here are false; or, 
at least, so much of them as referred to your working your 
passage trom Italy to London? A. Thatisso. * *  * 


Mr. Fauntleroy: All those questions and answers, those 
statements where Mr. Clover has asked the witness whether 
he made them, and then whether these are false or not—all 
those questions and answers we object to, on the ground that 
they are immaterial and incompetent; on the ground that 
they are improper, because the defendant has not been ex- 
amined in chief upon them, and on the ground that it is not 
proper to show, or attempt to show, a man’s character by 
proving specific acts, and we ask that it all be stricken out. 


[Objection overruled, to which ruling the defendant by 


counsel, then and there, at the time, excepted ]. 


Now can it be imagined for one moment that any one 
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supposed it to be in any way pertinent to the issue on tral 
to inquire whether the statement was true or false that 
witness had been in Italy or had worked his passage to 
London? And yet no one can doubt that to compel the 
accused to prove against himself the falsehood of that state- 
ment, made not on the trial, but long prior thereto, was to 


¢reatly injure and prejudice his case before the jury. 


And again on page 113, Agreed Record, we find yet an- 
other instance where the witness was compelled, against his 
objection, (the objection being the same as that above indi- 
cated) to testify that he had written the letters B. A., 
standing for Bachelor of .Arts, after his name in a book, and 
that he was not a Bachelor of Arts, and he was made to 
answer the question whether he had not written these letters 
with intent to deceive. The sole object of this cross-exam- 
ination was to prove the defendant fo be an wnposter., is 
direct examination shows he had not referred at all to this 


matter therein. 


The last, and probably the worst, instance of this 
wrongtul cross-examination to which we shall direct. the 
attention of the Court, was as follows: It appears on pages 
131-132, Agreed Record, that counsel for the State handed 
to the defendant upon the witness-stand a certain document 
(shown on pace T30 Agreed Record, near bottom page, to 
be exhibit 5), and he was made to testify against himselt 
that it was 7 dis handwriting, though he had not referred in 
any way to atin his direct examination, and objected to the 
question on that account, the objection being overruled. 
by reference to the opinion of the Court, Agreed Record, 
p. 199 (that being the only place where said Exhibit ts set 
out in the Agreed Kecord, though of course contained in 
the Transcript) we find said Exhibt to have been in words 
and figures as follows: * The Roval College of Surgeons, 
London, incorporated VD. 1416. Diploma— Be it remem- 
bered that on the dav and vear hereunder written, Walter 


Horace Lennox Maxwell, of the city of London, was duly 
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admitted to be a member of the Royal College of Surgeons, 
London, it having been first certified under the hands 
and seals of the council of medical education that he hath 
complied with the requirements, and hath made, taken and 
subscribed to declaration and affidavits as provided by the 
charter of the college. Given under my hand this 14th day 
of May, in the year of our Lord.” ( Here abruptly ending 
without any signature.) And it further appears ( Agreed 
Record, p. 131, bottom page, and page 132, top page) that 
counsel for the State, in connection with said testimony of 
defendant that he wrote said paper, was permitted by the 
court to read said paper to the jury, defendant objecting 
thereto on same ground as last above indicated. 


The Court overruled the objections and permitted said 
cross-examination of the defendant and said reading of said 
paper to the jury on the ground that the defendant had tes- 
tified in chief that he never held himself out as being a 
licensed physician or as having a diploma. 

Now, it is perfectly clear for two reasons that this cross- 
examination of the defendant and the reading to the jury of 
this paper by the counsel for the State was not for the pur- 
pose of contradicting anything he had said on his direct ex- 
amination, first, because it did not have any such tendency, 
but only confirmed what he had said as to having no diploma ; 
and secondly, because the State did not desire to show that 
defendant did have a diploma. What then was the purpose 
of counsel for the State? It could have been for no other 
purpose than to make the jury believe that the defendant 
was engaged in the attempt to manufacture or forge a di- 
ploma, and thereby to destroy and break down his credibility 
and character by proof of this specific act owt of Ais own 
mouth. 

And this purpose is very apparent both from what ts 
said above and from the fact shown by the record in the 
case, that said counsel in his closing argument to the jury 
accused the defendant of being a forger. The remarks here 
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referred to as made by counsel for the State im his closing 


argument, were as follows; 


“When the Cephalonia (the vessel on which defendant 
and deceased came to this country ) left the shores of Eng- 
land from the piers of Liverpool, it had on board a man by 
the name of W. HH. Lennox Maxwell, who was a “ar (as he 
himself had been made to prove against himself by the afore- 
said improper cross-cxamination), a thief and a forger” 
(the charge of forgery being based upon this unsigned alleged 
diploma, which he had been compelled, by his improper 
cross-cxamination, to admit was in his handwriting). [See 
Agreed Record, p. 202, where these remarks are set out in 
the opinion of the Court, they not being elsewhere contained 
in the Agreed Record, though set out on p. of the 
Transcript.|  .\nd in this same place it appears beyond all 
question that the Supreme Court itself recognized the tact 
that the cross-examination as to the unsigned diploma was 
forthe purpose of proving the defendant owt of his own 
mouth to be a forger, for the Supreme Court held that this 
accusation, made against the accused in the closing argu- 
ment of the State's Attorney, was justified by this very evt- 
dence thus improperly extorted from the accused on his 
cross-examination, And vet, one of the very grounds upon 
which this same Court excused the improper cross-examina- 
tion of detendant, where complained of as extended beyond 
the matter referred to in the examination in chief, was that 
the matter as to which he was thus improperly cross-exam- 


ined was “trivial and unimportant and having no prejudicial 


bearing on the case.” (.\greed Record, p.1go.) 


Now let us see more fully how this unlawful and = un- 
constitutional cross-examination of the defendant—this com- 
pelling him to testify. against himself—was justified by the 


Supreme Court of Missouri, 


Phev say in the majority opinion (.\greed Record, bot. 
p. to8): “tas provided by statute that when a defendant 
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ina criminal case offers himself as a witness, that ‘he shall 
be liable to cross-examination as to any matter referred to in 
his examination-in-chief, and may be contradicted and im- 
peached as any other witness.” In the case of State vs. 
Palmer, 88 Mo., 568, it is held that while a defendant cax 
only be cross-examined as to the matters referred to in his exam- 
ination-in-chief, that the same rules and tests with that ¢a- 
ception applicable to the cextradiction and impeachment of 
other witnesses also apply to him, and in the case of State 
vs. Beauclaugh, decided at this term, it is held that even 
though a defendant may be cross-examined as to a matter 
not reterred to in his examination-in-chief, if such cross-ex- 
amination relates to matters of no importance and which 
could not affect the verdict, such error affords no ground for 


reversing the judgment. 


Gsuided by these rules, we have reached the conclusion 
that they have not been violated in the cross-examination of 
the defendant, inasmuch as he had either reterred to the 
matter inquired about in his examination-in-chief, o7 the mat- 
ter inguired about was contradictory of what he had stated in 
his examination-in-chief, or the matter inquired about was 
trivial and unimportant and having no prejudicial bearing on 


the case.” 


Now it will be observed that according to the rule laid 
down in the State vs. Palmer case above cited, and recog- 
nized by the court to be a guide whereby they were to reach 
a correct judgment in passing upon the life of the accused, 
it is not permissible even for the purpose of contradiction to 
cross-examine a defendant upon matters not referred to in 
his examination in chief, vet the Missourt Supreme Court in 
their own opimon herein show conclusively that they Vio- 
lated this very rule and guide by holding as they did that 
inasmuch as “the matter inquired about was contradictory of 
what he had stated in his examination in chief,” therefore it 
Was proper cross-examination! Will this Court—can this 
Court—sanction and follow such a ruling as that? And 
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will this court acquiesce in the opinion of the Missourt Su- 
preme Court that any improper cross-examination, whereby 
falsehoods and (as the Court claimed) even forgery were 
fixed upon the defendant, testifying in his own behalf, was 
“trivial and unimportant and having no prejudicial bearing 
on the case’ 2 We are confident it will not, if it 1s in its 
power to prevent such a palpable miscarriage of Justice. 
And we believe this Court has that power, first, because, as 
we have hereinbefore endeavored to show, the “ due process 
of law guaranteed and protected by the 14th Amendment 
includes this right of the accused not to be compelled to 
criminate himself, for the reason that it is a fardamental 
right, and as swch held to be within the protection of the 


t4th Amendment. 


This) proposition we have fully discussed above and 
will not repeat that discussion here, but we desire now to 
advance and press upon the attention of the Court a second 
and further proposition, as follows: That is to say, aside 
from the question (hereinbefore discussed) whether or not 
the accused was compelled by his) cross-examination to 
criminate himselt, against the prohibition of the 14th .Amend- 
ment, our proposition now is that the refusal of the State 
courts to apply the recognized and undisputed rule of the 
statute to this case, and te give the accused the benefit and 
protection thereof, was in and of itself a violation of the pro- 
hibition of the 14th Amendment against the deprivation of 
lite by the State without due process of law. This is so be- 
cause their retusal to apply the rule of the statute to his 
case and to give him the benefit thereof was a mere arbi- 
trary, tyrannical, oppressive and unjust exercise of Power, 
and was to establish a special law and rule for this particu- 
lar case, both of which things are held to be within the pro- 


hibition of the ryth Amendment. 


Thus this Court in the Hurtado case (110 UL S., 316) 
quotes with approval trom a Wisconsin case the following 


words: “ Phese words (the words “ due process of law” in 


. ee, ee 
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the 14th .Amendment ) do mean law in its regular course of 
administration, according to prescribed forms, and in accord- 
ance with the general rules for the protection of individual 
rights." A\nd in the same case this Court said, “ Law is 
something more than mere wi// entered as an act of power. 
It must be wot a special rule for a particular person or a 
particular case.” 


To the same effect is the language of this Court in the 
case of Yick Wo vs. Hopkins, 118 U.S., 356, as follows : 
* When we consider the nature and theory of our institutions 
of government, the principles upon which they are supposed 
to rest, and review the history of their development, we are 
constrained to conclude that they do not mean to leave 
room for the play aud action of purely personal and arbt- 
trary power. * * * But the fundamental rights of | life, 
liberty and the pursuit of happiness, considered as individ- 
ual possessions, are secured by those maxims of constitutional 
law which are the monuments showing the victorious 
progress of the race in securing to men the blessings of 
civilization under the reign of just and equal laws, so that in 
the famous language of the Massachusetts Bill of Rights, 
the government of the commonwealth * may be a govern- 
ment of laws and not of men. For the very idea that one 
man may be compelled to hold his life, or the means of 
living, 
life, at the mere will of another, seems to be intolerable in 


or any material right essential to the enjoyment of 


any country where freedom prevails, as being the essence 


of slavery itself.” 


And in the case of the United States vs. Cruikshank, 
g2 U.S., 542, it is said, ‘* The 14th Amendment prohibits a 
state from depriving any person of life, liberty or prosperity 
without due process of law; but this adds nothing to the 
rights of one citizen against another. It simply furnishes an 
additional guaranty against any encroachment by the states 
upon the fundamental rights which belong to every citizen 
as a member of society. As was said by Mr. Justice 
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Johnson, in’ Bank of Columbia vs. Okely, 4 Wheat. 244, it 
secures ‘the individual from the arbitrary exercise of the 
powers of government unrestrained by the established prin- 
ciples of private rights and distributive justice.” 

And it is certainly “a fundamental right which belongs 
to every citizen as a member of society,” to demand that 
proceedings whereby his life is to be adjudged forfeited shall 
be conducted according to the rules and regulations pre- 
scribed by law for such proceedings. .\nd, therefore, since 
the law makers of the State of Missouri, in the exercise of 
their undoubted right and power, have prescribed the rule 
and regulation that a defendant cannot be cross-examined 
except upon matters referred to in his direct examination, 
this rule and regulation cannot be violated by the judiciary 
of the State without depriving the accused of a fundamental 
right protected by the 14th Amendment. 

This proposition and principle is fully recognized and 
firmly established by the decision of this Court in the case 
of Hopt vs. Utah, 110 U.S., 574, where it is said, * The 
public has an interest in his (the individual's) life and liberty. 
Neither can be lawfully taken except in the mode prescribed 
by law.’ And where a statute of the Territory required the 
accused to be present at the trial, and this essential was not 
fully complied with, this Court reversed the judgment say- 
ing, “Tf he be deprived of his life or liberty without being 
so present, such deprivation would be certhout that due process 
of law required by the Constitution.” 


[tis true that in the Hopt case this Court was dealing 
with a case which came up, not from a State, but from a 
Territory, and the “due process of law” clause discussed 
was that of the 5th, and not the 14th, Amendment, but the 
principle is the same in ether case, and we contend that if 
the “due process of law” guaranteed by the 5th Amend- 
ment to one on trial in the Territorial Court is broad enough 
to include and protect a mere Territorial statutory night of 


the accused, then the “ due process of law” guaranteed by 


} 
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the 14th Amendment to one on trial in a State Court is broad 
enough to include and protect a right conferred upon the 
accused by the State statute. In neither case is the statutory 
right brought within the protection of the Constitution by 
reason of any peculiar or special importance or value which 
it possesses in and of itself, however great that may be, but 
the thing sought to be protected by the Constitution is the 
right to life itself, the right of the accused to demand that 
the proceedings whereby is life is to be taken shall conform 
to the requirements and regulations of the law; and thus it 


is that the mere statutory right is brought within the pro- 


tection of the Constitution. 


Nor is there any dispute in this case about the meaning 
of the statute in question or the right of the accused there- 
under to have the cross-examination confined to the matter 
referred to in chief. As Judge Sherwood says in his dissent- 
ing opinion, “Under the provisions of the Act of 1877, a 
defendant who took the stand sas a witness could be cross- 
examined as any other witness. (Cases cited.) But since 
those rulings were made the Legislature, by section 1918, 
R.S., 1879, so amended the law as to confine the cross-ex- 
amination of a defendant witness ‘as to any matter referred 
to in his examination in chief. This amendatory clause has 
been frequently ruled upon by this Court, and when its be- 
hests have been disobeyed a reversal of the judgment has 
been the invariable result. “State vs. McGraw, 74 Mo., 573; 
State vs. Turner, 76 Mo., 350; State vs. McLaughlin, do, 
320; State vs. Porter, 75 Mo., 171; State vs. Douglass, 81 
Mo., 231; State vs. Patterson, 88 Mo., 88; State vs. Cham- 
berlain, 89 Mo., 129. The result of the opinion of the 
majority is to repeal the statute as it now stands and to 
restore and re-enact the law of 1877." (Agreed Record, 
p. 214.) 

In other words, this is the pract cal operation and 
effect of the action of the majority opinion, which ope- 
ration and effect result, however, not from any construc- 
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tion put upon the statute by the majority of the court, but 
from their refusal to give the accused the benefit of the 
fixed and undisputed rule as acknowledged and recognized 


by themselves in this Very Case. 


As was said by Mr. Chief Justice Marshall in the case 
of Osborne vs. Bank of the United States, g Wheat., 866, 
“the judicial department has no will in any case. Judicial 
power, as contradistinguished from the power of the laws, 
has no existence. Courts are the mere instruments of the 
law, and can will nothing. When they are said to exercise a 
discretion, it is a mere legal diseretion—a_ discretion to be 
exercised in discerning the course prescribed by law, and 
when that is d¢scerved, it is the duty of the Court to follow 
it. Judicial power is never exercised for the purpose of giv- 
ing effect to the will of the judge, but always for the purpose 
of giving effect to the will of the legislature; or in other 
words, to the will of the law.” 

* Due process of law undoubtedly means, in the due 
course of legal proceedings, according to those rules and 
forms which have been estadleshed tor the protection of pri- 
vate rights.” 


* Due process of law in each particular case, means such 


Cooley's Const. Lims. (5th edit.), p. 435 [35 
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an exertion of the powers of Government as the settled 
maxims of law permit and sanction, and wader such safe- 
guards tor the protection of individual rights as those max- 
ims prescribe tor the class of cases to which the one in ques- 
tion belongs.” 


Cooley's Const. Lims. (5th edit.), p. 436, [356]. 


And there ts vet another aspect of this case, wherein it 
may be said the plaintiff ino error was, by the aforesaid 
* Dingtelder ~ plot, compelled to testify against himself. 


That is to say, the result and effect of the operation ot 


said plot was te compel the plaintiffin error to go upon the 
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witness stand where he was subjected to the atoresaid unlaw- 
ful and pernicious cross-examination, thereby criminating 
himself as to immaterial, but most prejudicial matters. 


He was compelled to go upon the witness stand as the 
only possible way in which he could make any denial of the 
detective’s manufactured confession. 

And we submit there is much force in this point, when it 
is considered that it was well known to the State's officers 
when concocting the said plot that the evidence of the de- 
tective as to the contession would go to the jury along with 
an instruction which the Court would (and did in this case) 
vive, to the effect that, “ What the defendant said against 
himself the law presumes to be true.” (Agreed Record, p. 
178.) 

It the testimony of the detective that he had made the 
confession were permitted to go to the jury wucontradicted, 
how could the accused eseape this legal presumption of 
vuilt ? 

In other words, the action of the State's representatives 


intentionally and designediy placed the accused in such a 


position that the pexalty resulting trom a failure to take the 


witness stand would be a legal presumption of his guilt. 
The principle here invoked was recognized by this Court 
in the case of Boyd vs. United States, 116 U. S., 616, where 
it was held that a law requiring the accused to submit to the 
inspectiou of the government his private papers, under pen- 
alty of a presumption of guilt, Was in substance and effect 
equivalent to an actual seizure and production in evidence of 


said papers. 
FEDERAL QUESTION NO. 3. 


We will next invite the attention of the Court to the 
Federal question set out in the Second Assignment of Er- 
rors (.\greed Record, Pp. 229.) It arises out of the follow- 


ing tacts and circumstances 


The indictment (.\greed RKeeord, p. 3) contained three 


counts, the first averring the manner and means of death to 


have been by chloroforming and strangling with the hands ; 
the second count by chloroforming and then suffocating in a 
trunk, and the third count averring the manner and means 
of death to be unknown. 


But this third count, by reason of its farlure to specify 
whom the accused deprived of life, was fatally defective, and 
was so adjudged by the Missouri Supreme Court (see 
Agreed Record, p. 200). 


This third count ran thus: “And the grand jurors 
aforesaid, upon their oath aforesaid, do further present that 
Hugh Motram Brooks, alias W. H. Maxwell, ete., on ete., 
at ete., in the perpetration of a robbery from the person of 
one Charles Arthur Preller, in the peace of the State then 
and there being, 


feloniously, and of his malice aforethought, in and upon the 


with force and arms, unlawfully, willfully, 


said Charles Arthur Preller did make an assault; and the 
said Hugh Motram Brooks, alias W. Il. Maxwell, ete., in 
some way and manner, and by some means, devices, instru- 
ments and weapons to these grand jurors unknown, did then 
and there unlawfully, feloniously, willfully, and of his malice 
aforethought, deprive of life (the name of Charles Arthur 
Preller was omitted here, so that this count failed to specify 
whom the accused deprived of life), so that the said Charles 
Arthur Preller did then and there instantly die, ete., ete.” 


(Agreed Record, pp. 5). 


But the tral court, in its instructions to the jury, in- 
stead of referring the jury to the indictment as it actually 
was, undertook to set out in the instructions what each 
count of the indictment charged, and, in so doing, recited 
correctly what the first and second counts charged, but, in 
setting out what the third count charged, the court amended 
the indictment by supplying therein the fatal omission of the 
name of the deceased, and thus made this bad third count a 
sood count, as recited by the court in its said) instruction. 
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And then the court instructed the jury that they should con- 
vict the defendant upon finding the facts to be as charged 
in etther count (\greed Record, pp. 174-5). 


The action of the court in giving these instructions, 
thus amending the indictment, was duly excepted to at the 
time (Agreed Record, p. 180, near bottom). 


The jury found a general verdict of guilty of murder in 
the first degree as charged in the incictment. 


Murder in the first degree is a capital crime by section 
1234, Revised Statutes of Missouri, 1879, and is a felony by 
section 1676 of said statutes. 


Section 12 of the Bill of Rights of Missouri Constitu- 
tion provides that ‘no person shall, for felony, be proceeded 
against criminally otherwise than by indictment ” (except 
in certain cases not necessary to notice here.) And the 
5th Amendment to the U. S. Constitution contains substan- 
tially the same provision, though this is held to work no 
restraint upon state courts. 


Section 30 of the Bill of Rights of the Missouri Con- 
stitution provides that “ no person shall be deprived of life, 
liberty or property without due process of law.” And the 

| 5th Amendment to the U. S. Constitution contains substan- 
| tially the same provision, though not a restraint upon the 
; State courts. 


| Our contention is: Fzrst, that though the “ due process 
of law” guaranteed by the 14th Amendment may not 
| include the right of one on trial in a state court to be tried 


for felony only upon indictment of a grand jury, where the 
Constitution of the State does not require, but expressly waives, 
the necessity therefor (this was the Hurtado case), yet, 
when by the organic law of the State an indictment is made 
) essential to proceedings whereby life is to be taken at the 
' suit of the State in her courts, then the ‘ due process of 

law’ guaranteed by the 14th Amendment to one on trial 


in the State court for a violation of the State laws does 
include and protect this right to tral upon an indictment 
only. 

Sccond/y, that when the trial court amended as it did, in 
its instructions, the bad count and made it a good count, 
and then authorized the jury to find a general verdict, the 


indictment was no longer the indictment of a grand jury, 


and the court had no power to pre ceed further with the trial, 


and its proceedings were, for the reasons above set out, a 
violation of the prohibition of the 4th Amendment. 4a 
parte Bain, 121 U.S. 4.) And though the Court only 
amended the third count, leaving the other two intact, yet 
by reason of the crroncous instruction authorizing the jury 
to convict cither on the bad count or the eood ONCS, 
followed by the general verdict, the case is the same as 


though the whole indictment had been amended. 


Marviand vs. Baldwin, 112 U2 S., 490. 


Now then let us revert to the first and main proposition, 
namely, that where the Constitution of the State makes an 
Indictment essential ino proceedings ino her courts whereby 
lite is to be taken at the suit of the State, then in that case 
the “due process of law’ guaranteed by the 14th .\mend- 
ment to one on tralina State court for a violation of the 
State laws, does necessarily include and protect this right 


to be tried only upon anindictment of a grand jury. 


We recognize the tact that this is a question of the ut- 
most unportance and one which has never been directly de- 
cided by this Court, but we claim, and shall endeavor to 
show, that both upon principle and authority. our proposi- 
tion is correct and sound, and that while there is no deciston 
of this Court directly affirming the proposition contended 
for by us, vet there are numerous decisions of this Court 


Which logieaily and inevitably lead to this result. 


“Nor shall any State deprive any person of life, liberty 


or property without due Process of law” 


: 
Note the change herein trom the language of the pre- 
ceding section, which declares, ** No State shall make or en- 


force any law which shall abridge the privileges or immuni- 


ties of citizens of the United States; while the clause we 
are now discussing ts not limited in the restraint it puts up- 
on the State to the making or enforcing of laws, but extends 
as well to the judicial and executive branches of the State 


governments, 


Savs Mr. Justice Miller in the earliest case in’ which 
was involved the construction of the 14th Amendment, “As 
it isa State that is to be dealt wth, and wot alone the validity 
of tts laws, we may sately leave that imatter until Congress 
shall have exercised its powers, or some case of State op- 
pression 4y dental of equal justice tu its courts shall have 
claimed a decision at our hands” (Slaughter House Cases, 
16 Wall., 36). The Court was here speaking of that clause 
of the 14th Amendment which prohibits the State from de- 
nving to any person within its jurisdiction the equal protec- 
tion of the laws, but its language applies as well to the clause 
now under consideration, since in either case it is the State 
Which is to be restrained trom doing the prohibited thing. 


And what is here declared by Mr. Justice Miller ts 
placed beyond all question by the decision of this Court. in 
the case of Aa parte Virginia | 100 U. S., 339, decided some 
six vears after the Slaughter Hlouse Cases], wherein it is 
said, “The inhibition contained in the 14th Amendment 
means that no agency of the State, or of the officers) or 
agents by whom her powers are exerted, shall deny to any 
person within her jurisdiction the equal protection of the 
laws. Whoever by virtue of his public position under a 
State government deprives another of life, liberty or prop- 
erty cithout due process of law, or denies or takes away the 
equal protection of the laws, violates that inhibition; and as 
he acts in the name of and tor the State, and is clothed with 
her power, his act is her act. Otherwise the inhibition has 


a menial 


no meaning and the State has clothed once of her agents 


with power to annul or evade it. 


And moreover, it is settled bevnnd all question, that 
While the main purpose of its enactment was to protect the 
newly-cnfranchised blacks, vet the t4th .\mendment  ex- 
tends its protection, in this clause, at least, to avy and every 


person, as its very words declare 


Thus, then, we have the oexpress guaranty of the Con- 
stitution of the United States to the accused, that the State, 


neither by its laws, nor its cows, nor its executive, shall de- 


prive him of his lite without duc process of law. This ts 


the kederal right bestowed Upon the accused, the entoree- 
ment of which devolves upon this Court when demied in the 
State courts. 


But what is the ‘due process of law which is thus 
vuarantceed by the rth Amendment to one on trial ina 
State court, under the State laws, for violations thereof? 
low is it to be determined what process of law is due in 
each particular case? The 4th Amendment docs not say 
What this duc process of law is. Can Congress, which is 


authorized by the \mendment to entorce its provisions by 


appropriate legislation, provide what shall be due process of 


law an each particular case 2? And sinee the .Amendment 
has reference to trials in Sfafe courts alone, so far as it re- 
fers to judicial action, the inquiry must be whether Con- 
eTress Can so tar invade the sovereignty of the States as to 
declare what shall be due process of law in cases in the 


States’ own courts 


All these questions are now settled bevond dispute by 
the decision of this Court, in the Civil Rights Cases (10g U. 
a. 3), where it is said, “ It (the 1gth Amendment) does not 
invest Congress with power to legislate upon subjects which 
are within the domain of State legislation; but to provide 
means of reief against State legislation, or State acter, of 


the kind referred to It does net tuthorize Congress te 
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create a code of municipal law tor the regulation of private 
rights, but to provide modes of redress against the opera- 
sion of State laws, and the action of State officers, executive 
or Judicial, when these are subversive of the fundamental 
rights specified in the amendment (i. e., the right to due 


process of law, and to the equal protection of the laws.) * 
* Such legislation (the corrective legislation author- 


ized by the 14th Amendment) cannot properly cover the 
Whole domain of rights appertaining to life, liberty and 
property, detining them and providing for their vindication. 
That would be to establish a code of municipal law regulat- 
ive of all private rights between man and man in society. 
It would be to make Congress take the place of the State 
Legislatures, and to supercede them. It is absurd to affirm 
that, because the rights of life, liberty and property (which 
include all civil rights that men have) are by the amend- 
ment sought to be protected against invasion on the part of 
the State without due process of law, Congress may there- 
fore provide due process of law for their vindication in 
every case, and that because the denial by a State to any 
persons, of the equal protection of the laws, is prohibited by 
the amendment, therefore Congress may establish laws for 
their equal protection. In fine, the legislation which Con- 
cress is authorized to adopt in this behalf is not general 
legislation upon the rights of the citizen, but corrective leg- 
islation; that is, such as may be proper and necessary for 
counteracting such laws as the States mav adopt or enforce, 
and which, by the amendment, they are prohibited trom 
making or enforcing, or sach acts and procecdings as the 
States may commit or take, and which, by the amendroent, 


they are prohibited from committing or taking.” 


Thus showing that it is lett to the States to provide 
what shall be due process of law in’ each particular case, 
and then the duty of the Federal government and the extent 
of its power is to see that the State deprives no one of life, 


ete, without the process due in the particular case. 


Said this Court im the Cruikshank case, g2 U.S., 542 
(555), “That duty (7. ¢. the duty of giving to all persons 
the equal protection of the laws and due Process of law) was 
originally assumed by the States, and it still remains there. 
The only obligation resting upon the United States is fo see 
that the States do not deny the right. Vins the amendment 
guarantees, but mo more. The power of the national 


government is limited to the entorcement of this guaranty. — 


rom this it follows that since by the State Constitution 
an indictment by a grand jury is made essential to proceed 
nes whereby lifes as to be taken, therefore the “ due process 
of law guaranteed by the t4th \mendment includes and 


protects this nicht. 


In the ITlurtade cae. +66 L. S.. 51%, Mr. Justice 
Harlan, in a dissenting opinion, showed that an indictment 
by a grand jury in felony cases was regarded by Mr. Kent, 
Mr. Justice Wilson, Mr. Justice hoield, Mr. Cooley and Lord 
Coke as absolutely essential as “one of the ancient immu- 
nities and privileges of English lberty; and Mr. Justice 
Harlan contended that it was so essential that it could not 
be dispensed with by the constitution of the State, but the 
Court held that however essential indictment by grand jury 
was under the common law the State had the right to dis- 
pense with it and substitute for it a mere information, and 
that having done so, this information was “due process of 
law’ within the meaning of the 14th Amendment. But it 
was not clamed in that case that had the Constitution of 
California athrmed and preserved, instead of dispensing with, 
this common law essential, due process of law as guaranteed 
by the yth Amendment would not ino that event have 
required an indictment by grand jurv. Indeed, that case, if 
we understand it ce rrectly, is conclusive authority directly to 


the contrary 


The principles and doctrine meant to be established by 


that decision appear to be as follows 


Gage a ies - a= eae -< ~«~as- 


Phe words “due process of law” used in the 14th 
Amendment are generally conceded to be equivalent to the 
words “by the law of the land” used in Magna Charta, and 
accordingly looking back to see how those words were un- 
derstood and interpreted as expressed in Magna Charta, we 
find that the words “ by the law of the land” are equivalent 
to “ according to the law of the land.” And the law of the 
land there referred to was the written or statute law of Eng- 
land, and that mass of unwritten law constituting the great 
bulk of the English common law, wherein were included cer- 


tain ancient privileges, customs, rights and immunities. 


But, said the Court, these words in Magna Charta were 
not intended as any restraint upon the right and power oi 
Parliament to make laws, but were to restrain only the King. 
The power and right of Parliament to change the forms and 
processes oft the law Wiis recognized, And therefore, argued 
the Court, while it had been customary to require prosecu- 
tions for felomies to be by indictment of a grand jury, vet it 
could not be held that indictment by a grand jury was essen- 
tial to “the law of the land,” and that nothing else could be 
substituted therefor, but it was rather only an example of 
what was the law of the land, as 7¢ then earsted. 


One of the chiet and most valued characteristics of the 
common law was its capacity for expansion and adaptability 
to the needs and requirements of advancing civilization, and 
Magna Charta itself was considered to have this characteristic. 


And, accordingly, “the words of Magna Charta stood 
for very different things at the time of the separation of the 
American colonies from what they represented originally.” 


Thus, while, as used in Magna Charta, they were in- 
tended as restraints upon the action of the King only, yet 
When incorporated into our Constitutions they ‘“ were limi- 
tations Upon all the powers ot LFCrVe ronment, legislatiy cas W ell 
as executive and judicial. It necessarily happens, therefore, 


that as these broad and general maxims of liberty and justice 


held in our system a different place and pertormed a different 
function from their position and office ino english constitu- 
tional history and law, they would receive and justify a cor- 


responding and more ¢ omprehensive Interpretation 


And then the court prod ceeds to argue that as the words 
“by the law of the land” used ino Magna Charta were not 
meant to cstablish and perpetuate certain forms and proceed- 
NYS sO as te putit out of the power of Parliament to change 
and substitute others in their place, Just so, when incorpo- 
rated into the t4th Amendment, they were not intended to 
make the State laws trrepealable, for this would be to “deny 
every quality of the law but its age, and to render it ineapable 


of progress and improvement.” 


Said the Court, “In the r4th Amendment, by parity of 
reason, it (7. ¢., the term, “duc process of law”) refers to 
that law of the land in each State which derives it authority 
trom the inherent and reserved powers of the State, exerted 
within the limits of those fundamental principles of liberty 
and justice which lie at the base of all our civil and political 
mstitutions, and the greatest security. tor which resides in 
the nght of the people to make their own laws and alter 
them at their pleasure ; Phe rath A\mend- 
ment (as was said by Mr. Justice Bradley in) Missourt vs. 
Lewis, rorl ... 22) does not prot ss to secure to all pcr 
sons inthe United States the benefit of the same laws and the 
same remedies. Great diversity in these respects may exist 
m two States separated only by an imaginary line. On one 
side of this line there may be a nght oo trial by jury, and 
on the other side no such right. Each State preseribes its 
own mode ot pudicial proceeding, 

Now here is established the very thing for which we 
are contending, namely, that the “due process of Taw’ guar. 
anteed by the 14th Amendment may be one thing in) one 
state and a different thing in another State, and that it is in 
each State pust what the State has made and declared it) to 


be. with the limitation. of course. that they must not violate 
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“those tundamental principles of liberty and justice which he 
at the base of all our civil and political institutions.” And 
thus are we irresistably led to the conclusion that the “due 
process of law’ guaranteed by the 14th Amendment to one 
on trial in a State court includes and protects rights confer- 
red on the accused by the State Constitution and laws. 
That there is no escape from this conclusion is shown thus: 
In determining what rights are guaranteed by the ‘due pro- 
cess of law” clause of the 14th Amendment, we cannot say 
they are those great fundamental rights affirmed and recog- 
nized in the first eleven Amendments of the Constitution of 
the United States, since they do not apply to State Courts 
or governments, nor can we insist that those rights, privi- 
leges and proceedings which were essential to “the law of the 
land’ under Magna Charta must be within the protection 
and meaning of the 14th .\mendment, because it is conceded 
that the States have the -ndoubted right to make their own 
laws and to substitute for the proceedings and privileges es- 
sential under Magna Charta other forms and proceedings of 
their own, and hence it is that the “due process of law” guar- 
anteed by the ryth Amerdment must be held to include the 
rights, ete., conferred by the State constitutions and laws. 
And thus we see that forthe very same reason that an indict- 
ment by craina jury is Hof essential to due process of law, 
under the tath Amendment in California, it zy essential im 
Missour 


And if itis essential in Missoun, then we submit that in 
determining whether it was denied the accused in this case 
by reason of the aforesaid action of the Court in amending 
the indictment and instructing the jury as it did, this Court 
cannot be bound by the finding of the Missourt Supreme 
Court that the accused was denied no right under the State 
Constitution, merely because the mght to an indictment by 
erand jury only is conterred by the State Constitution, tor if 
the power be conceded to the States of not only providing 


What shall be due process of law, but also of finally and ex- 


fy) 


clusively deciding ino their own courts whether or not due 
process of law has been denied in the particular case, tt must 
necessarily follow that the 14th Amendment imposes no ad- 
ditional restraint upon the States, nor gives the Federal Gov- 


ernment any additional power, 


And, since it is sometimes said that the words * due 
process of law, as used in the 14th Amendment, have the 


same meaning as the same words used in the 5th .\Amend- 


ment, we would suggest here that this must be taken 
with the qualification necessarily resulting from the consid- 
eration of the fact that the term “duc process of law.” as 


used in the 4th Amendment, has reference to tined and 


definite bodies of laws constituting the municipal codes of 


the several States, and this is not truc of the same words 
When used in the 5th Amendment. (nd we regard the ob- 


servance of this distinction of great importance, 


And there are not wanting other authorities to show 
that we have correctly understood and interpreted the decis- 


mon oof this Court in the Hlurtado case. 


Thus Mr. Cooley savs, ‘The States, in the enforcement 
of their own laws tor the preservation cit peadeec and oreler, 
may dispense with the grand jury if the legislature shall so 
provide; and they make all State offenses triable before a 
single judge instead of by jury, ¥ that mode of trial shall 
be thought most politic or most conducive to justice.  .\nd 
no more under the igth article than previously can the 
Federal government interfere with the mode preseribed tor 
the tral of State offences: whatever is established will be 
Lite Process of lave (toe. the due Process euaranteed by the 
t4th Amendment, since iis that which is being discussed ), 
so that it be general and impartial in operation, and disre 


vard no provision of tederal or state constitution.” 


And again he says, “and it will be proper to add, that 
if tor anv tribunal the guarantees by national or state con- 
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stitution preseribe any particular frocess tor any specitied case, 
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“the law of the land” includes such process or proceeding, 
and includes also the right to have the prosecution conducted 
according to established forms.” (See 2 Story on the Consti- 
tution (4th Edit. p. 666, where the above language is used by 
Mr. Cooley in the chapter added by him to Mr. Story’s 
work. ) 

And in the quite recent case of Ker vs. Illinois, 119 
U.S. 436, this Court, speaking through Mr. Justice Miller. 
said, “The due process of law guaranteed by the 14th 
Amendment is complied with when the party is regularly 
indicted by the proper grand jury in the State court, has a 
trial according to the forms and modes prescribed for such 
trial, and when in that trial and proceedings he is deprived 
of no right te which he is lawfully entitled.” 


Of course, when this Court is called upon to say whether 
a daw of the State is or is not “due process of law,” its power 
is confined to the inquiry whether the law assailed conflicts 
with the paramount and supreme law of the land, 7. ¢., the 
Constitution, laws or treaties of the United States; and this 
is necessarily so since the right is conceded to the States to 
provide any process of law for their own courts they may 
see fit, so long as the supreme law of the land is not 
violated. But when this Court is called upon to determine 
whether certain action by the State jadzctary has the effect 
of depriving the accused of his life, ete., without due process 
of law, this Court must necessarily consider and determine 
what process is due under the State Constitution and laws, 
since by them alone, or with very few exceptions, the process 


due in the State courts is fixed. 


And we would call the attention of the Court to another 
point, and that is, that in applying the restraining power of the 
14th .\mendment to the judiciary of the States, this Court 
can go farther in evtminal cases than in cive/, for the reason 
that in criminal cases the prosecution is at the suit and in 
the name of the State, and it is the State itself which seeks 


to deprive the accused of life. ete. 


This distinction was recognized in Magna Charta itsell, 


for it is held that the words therein contained “nor wall ive 
pass upon him, nor condemn him but by lawful judgment of 


his peers,” would entitle a nobleman to a trial by a jury of 


noblemen ( partwm suerum) only where the proceedings 
against him-are at the suit of the King, the words being 
— 4 f Super cum ibimius, nee super cum mittemus, nisl pcr 
legale Judicitum parium suorum;” so that “if an appeal be 
brought against him, zcAveh ts the suit of the party, there he 
shall not be tried by his peers, but by an ordinary jury of 
12 men. 


2 Coke's Institutes, p. 48 


And since, with us, criminal prosecutions are at the suit 
of the State instead of the King, and since it is the State 
only which is prohibited from depriving any person of life, 
CIC... Without due process of haw, it Mav well be that the in- 
hibition of the rth Amendment has a meaning in reference 
to craminal cases which it does not have in civil cases. .\nd 
this distinction may have the effect of preventing the jurts- 
diction of this Court trom being unduly enlarged by the 
operation of the ryth Amendment. Thus, if in a enmil suit 
a party should be dented some process due in that particular 
case under the Constitution or laws of the State, and he 
should endeavor to invoke the protection of the 14th Amend- 
ment oon that account, claiming that he was denied the duc 
process of law therein guaranteed, it might be a sufficient 
answer to say to him that ‘Ae State was not depriving him of 


his property without due process of law. 


We do not deem it necessary to discuss herein the 
second branch of our maim proposition, namely, that the 
effect of the aforesaid action of the trial court in amending 
the indictment and authorizing the jury te conviet upon 
either the bad or good counts of the indictment, resulting in 
a general verdict, was to destroy the indictment as an in- 
dictment of a grand jury, and te convert it into one pre- 


ferred by the court itself, ino its charge to the jurv, for the 
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above cited authorities of Aa parte Bain, 121 U.S., 1, and 
Marvland vs. Baldwin, 112 U. S., 490, fully sustain our po- 
sition as to that point. 


The Missouri Supreme Court attempts to justify this 
action of the trial court in amending the indictment, and to 
cure and obviate the error of said proceeding, by saying: 
* But for the ruling of this court in the cases of State vs. 
Hollenscheit, 61 Mo., 302; State vs. Blan, 69 Mo., 317; 
State vs. MeDonald, 85 Mo.. 539; State vs. Miller, 67 Mo., 
604, the point made would be well taken.” (Agreed Record, 
p. 200.) .\n examination of these cases reveals the fact 
that in no single one of them was there any amendment ot 
the indictment, and therefore we are at a loss to understand 
how they can affect the point raised by the amendment of 
the indictment in this case. 


And we think there can be no doubt that the Federal 
question hereby presented Was necessarily involved in the 
aforesaid pr ceedings and rulings of the State courts, espe- 
cially so in view of the fact that the State courts, in making 
their rulings, were bound by their oaths of office and by the 
6th Article of the Constitution of the United States to make 
their rulings conform to the Constitution of the United 
States as the “ supreme law of the land,” and of the fact, in 
connection with this, that the Supreme Court) expressly 
found that the accused had been denied no right “* under 
the U.S. Constitution” by reason of any of the actions or 
proceedings in the lower court. And upon this point, 
that the kederal question Was properly raised, see the 
authorities cited under Federal Question No. 2, hereinbe- 


tore discussed 


O4 


PEDERAL OUESTION NO. 4, 


The next Federal question which the record presents ts 
that set out in the 3d assignment of errors, (Agreed Record, 
p. 230), and arises out of the following proceedings : 


The plaintiff in error caused to be taken, at his home in 
England, depositions to prove his good character. In all 
these depositions the deponents stated on cross-cxamination 
that though they were intimately acquainted with the plain- 
tiff in error, some of them from his very birth, vet none of 
them ever heard his reputation or character for honesty and 
integrity, or truth and veracity, or peace and quiet, ete., 
questioned or discussed. [See crosss-examination of Mr. 
Bowden, Agreed Record, p. 161-2; cross-examination of 
Mr. Orton, Agreed Record, p. 166; cross-examination of 
Richard Brown, Agreed Record, p. 171. There are some 
thirteen or fourteen of these depositions preserved in the 
Transcript, but we have set out in this Agreed Record only 
three of them, as being sufficient for the determination of 
the point involved, these three being similar to the others. | 


These depositions were, without objection, introduced 
and read in evidence on the trial by the defense. Counsel 
for the State, in argument to the jury, stated and argued to 
them that these depositions “ did not amount to anything ” 
by reason of their negative character, that is, because the 
deponents all said they had never heard detendant’s character 
questioned or discussed. 

Counsel tor the plaintiff in error, in his argument to the 
jury, inorder to meet and answer the aforesaid statement 
and argument of counsel for the State, was proceeding to 
read to the Jury, as a part of his argument, a passage from 
Vol. 68 of the Missouri Supreme Court Reports, to the effect 


that good character could be proved by negative testimony, 


~~ 
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such as above indicated, but the Court, of its own motion, 
stopped him and refused to permit him to read the passage, 
to which ruling defendant's counsel at the time excepted; 
and said counsel thereupon asked the Court to permit him 
to state to the jury that the law was as stated in said passage, 
and this the Court likewise refused, to which defendant duly 
excepted. (See Agreed Record, pp. 180-181, where the 


passage reterred to ts also set out). 


And the trial court further impaired the right of the 
accused to the assistance of counsel by CAULONING the jurv 
against the argument of counsel, by giving to them the fol- 
lowing instruction, to-wit: “ You will now, gentlemen of the 
jury, listen to the arguments of counsel, who will endeavor 
to aid you to reach a proper verdict in this cause, by refresh- 
ing in your mind the evidence which has been given to you 
in this cause, and by showing the application thereof to the 
law; but whatever counsel may say, you will bear in mind that 
it is your duty to be governed in your deliberations by the 
evidence as vou understand and remember it to be, and by 
the law as given in these instructions, and render such verdict 
as in your conscience and reason and candid judgment seems 
to be just and proper.” This instruction was duly excepted 
to by detendant. (.\¢reed Record, }). 1SO.) 


Section 22 of the Bill of Rights of the Missouri Con- 
stitution provides that in ‘criminal prosecutions, the acensed 
shall have he right to appear and defend in’ person and by 
counsel.” —.\nd thus the right is made fundamental. 


And this same right is affirmed and preserved in the 6th 
Amendment to the U.S. Constitution, though it imposes no 
restraint upon the State courts, and is only material in show- 
ing the importance attached to the right 


Our contention is that this right to have the assistance 
or counsel being thus, by the organic law of Missouri, made 
fundamental and cssential in criminal proceedings in_ her 
courts, therefore the action of the St. Louis Criminal Court, 
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mn refusing” te permit counsel forthe accused to state to the 
jury that the law was as set out in the said passage, and 
its action in giving the said) instruction cautioning the jury 


against the argument of counsel, was such an impairment 


and denial of this tundamental and constitutional right of 


the accused as to amount to a denial of the 
law’ guarantecd to him by the rath Amendment. .\nd, fur- 
thermore, we contend that this action of the Court in. refus 
ing to permit defendant's counsel to state uly and cer- 
rectly to the jury what the law was as to this negative testi 
mony of good character, after having permitted counsel tor 
the State to mis-state to the jury the law on the subject, Wiis 
such an arbitrary, tvrannical, oppressive and unjust action as 
to constitute in and of itself tor that reason alone a demial ot 


the due process of law guaranteed by the 14th Amendment, 


And the Federal question here presented was not only 
necessarily involved in the ruling and judgment of the State 
Courts, but the record herein affords affirmative evidence 
that it was decided by the Missouri Supreme Court, and de- 
cided adversely to plaintiff ino error, This appears in’ the 


following nfanner : 


As the record shows, after the Court had retused to 
permit defendant's counsel to read to the jury as a part of 
his argument the above mentioned passage from the Mis- 
sourt Keports, defendant's counsel thereupon asked the 
Court to permit him to stafe to the jury that the law was as 
declared in said passage, and this was likewise refused by 
the Court. The Missouri Supreme Court in) passing upon 
these pomts said, “It appears that counsel tor the State had 
argued that the depositions as to the or mod character of the 
dctendant were of no value by reason of their negative char- 
acter, and that in replying to this Mr. Fauntleroy, of counsel 
for defendant, offered to read to the jury certain) passages 
from vol. O08. Mo. Reports, p. 27, to the effect that the rep- 
utation of a person whose character is in) question may be 


proved by a witness living in his neighborhood, although he 
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may never have heard it discussed or questioned. This the 
Court refused to permit, and we will not say that the discre- 
tion of the Court was unsoundly exercised, especially so in 
view of the fact that it the jury had not been sufficiently in- 
structed on that point, counsel should have asked the Court 
for further instructions and of the further fact that the prac- 
tice of reading from law books to the jury is one not to be 
commended.” (.\greed Record, bot. page 202). And this 
was al/ the Court said on the subject, not even remotely al- 
luding to or noticing in any way the point relied on and 
pressed upon their attention, that it was error to permit de- 
fendant’s counsel to sfafe to the jury that the law was as laid 


down in said passage. 


But the Court in closing its opinion, said: “It is suffi- 
cient to sav of other errors assigned, though examined and 
considered, that they will not be specially noticed, because 
they rest on no better foundation than those specially re- 
ferred to in this opinion. We find that no right of defend- 
ant, cither under the Constitution of this State or of the 
(ited States, has been denied the defendant” (Agreed 


Record, 1. 204) 


The planttf ino error ino his motion for a re-hearing in 
the Missourt Supreme Court allege ', as one of the grounds 
therefor, that the opinion “overlooks the question whether 
it Was not error to refuse to permit said counsel to state to 
the jury that the law was as set out in said passage. To 
hold that he could not do so, is to hold that he could not 
state to the jury the legal and only effect, force and mean- 
ing of competent evidence introduced in’ his behalf. And 
this, too, though counsel for the State had already stated 
the legal effeet of that same evidence incorrectly. This 
were to deny him his constitutional right to be heard by 
counsel, and to deprive him of his life without due process of 


law” (.\greed Reeord, p. aaa) ? 


And the CourtTin its opinion overruling this motion 
for a rehearing, refused to notice fA#zs point, on the declared 
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ground that it had been ° considercd in the opinion aelivered, 
and ruled upou adversely to the defendant's counsel” (\greed 


Record, Loop |). cat 


And thus its that we have tt trom the court itself that, 
m oruling as it did that the defendant had been denied no 
right cither ander the State or United States Constitutions, it 
so ruled after having duly considercd, and with reference to, 
this point, 1c. that to refuse to permit his counsel to make 
to the jury the statement above indicated, would be “ le de- 
prive him of his life without due process of law >” in other 
words, that the objection and claim had been considered 
and ruled upon adversely in the light of both the State and 
United States Constitutions. 


We think, then, there can be no doubt that this record, 
in the respect and particulars above indicated, presents an- 
other Federal question. tor the decision of this Court, and 
that, when it comes to pass upon the merits, it will be tor it 
to determine whether the due process of law cuaranteed the 
plaintiff! in error by the 14th Amendment includes the right 
to have the assistance of counsel in making his detense, and 
if so, whether this nght was not denied the accused in the 


respect herembetore a rccmned, 


It is truce that the common law did not recognize the 
night to cousel in capital cases, but that it did not do so was 
a subject for bitter reproach even in the eves of its most 
ardent admirers. Thus, savs Mr. Story in his Work on the 
Constitution, * Mr. Justice Blackstone, with all his habitual 
reverence tor the institutions of English jurisprudence as 
they actually exist, speaks out upon this subject with the tree 
spirit of a patriot and a jurist. This, he says, is ‘a rule, 
which—however it may be palliated under cover of that 
noble declaration of the law, when nehtly understood, that 
the judge shall be counsel for the prisoner, that is, shall sce 
that the proceedings against him are legal and strictly regular 
—seems to be not all of a piece with the rest of the humane 


treatment of prisoners by the English law. For upon what 
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face of reason can that assistance be denied to save the life 
of a man, which is yet allowed him in prosecutions for every 
petty trespass.’ 

The importance of this right cannot be over estimated. 
says Mr. Cooley, * Perhaps the privilege most important to 
the person accused of crime, connected with his trial, is that 
to be defended by counsel,” Cooley's Con. Lim. (5th edit.), 
p. 405 [ 330]. 

And, however it was under the ancient common law, 
this right was long before the adoption of the 14th Amend- 
ment fully recognized and established in English jurispru- 
dence, and was made a fundamental right and privilege by 
the Constitutions of every State in the Union. 


And there can be no doubt, we think, that it is one of 
the rights included in the due process of law guaranteed by 


the 14th Amendment. 


Mr. Cooley, in his appendix to Mr. Story’s Work, in dis- 
cussing the 14th Amendment, says, “In all the States the 
accused is entitled to a speedy and pudlic trial by an wmpar- 
tial tribunal; to have the Presence, advice and assistance of 
counsel in his defence; to be confronted with the witnesses 
against him; and is wot to be compelled to give evidence against 
himself. A\\ these requirements are made fundamental and 
indispensable by the State Constitutions ; and, however much 
the forms of proceeding or the rature of the tribunal may 
be changed, due process of law must necessarily include each 
and all of these requisites. 2 Story on the Constitution 
(4th Edit.), p. 667, $1g49. 


And see upon this point the argument and authorities 
hereinbefore cited by us in support of the claim that the due 
process of law guaranteed by the 14th .Amendment includes 
the right to be tried for a capital offense only upon a grand 
jury indictment, for those authorities and the argument there 
made are equally applicable to the point now under discus- 
sion, and it is not necessary to repeat them here. And see, 


also, the Hfopt vs. Utah case hereinbefore cited, wherein it 
was held that the due process of law guaranteed by the 5th 
Amendment to one on trial in the Territorial court is broad 
enough to include and protect a mere Territorial statutlery 
right of the accused, and that if he was denmicd the benetit 
and protection of the statute in the trial, then his lite would 


be taken without due process of law, 


And, it this be so, surely the due process of law guar- 
anteed by the 14th Amendment to one on trial in a State 
court must be broad enough to include and protect a right 
conferred upon the accused by the Corstetution of the State. 


And as to the other branch of the proposition, namely, 
that this right of the accused to have the assistance of coun- 
sel was materially and substantially impaired and intringed 
by the action of the Court, complained of herein, we think 
there is litthe room for dispute. As we have hereinbefore 
intimated, it was of the most vital importance to the accused 
to establish a good character, since his defense of accidental 
homicide could be established only by his own evidence. 
there being no eye-witness to the killing. This he had done 
by means of the depositions offered by him, and admitted by 
the Court tor that very purpose and none other. But coun- 
sel for the State was permitted by the Court to deprive the 
accused of all benefit of this evidence before the jury by 
mis-stating the law to them, and when defendant's counsel 
attempted to state “uly and correctly to the jury the daze on 
the subject, the Court, of its own motion, interfered and re- 
fused to permit him to do so! And this, too, though the 
Court had itself told the jury in the last instruction given, 
that counsel would) endeavor in their arguments to aid the 
jury to reach a proper verdict by refreshing in’ their minds 
“the evidence which has been given vou in this cause, and 
by showing the application thereof te the law” 


What could detendant’s counsel do with this negative 
testimony of good character, of what avail was it to the ac- 


cused after this statement by the State’s counsel that it did 
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rot amount to anything, if his counsel could not contradic’ 
this mis-statement of the law and tell the jury that in law it 
did amount to something? Is it possible to conceive of a 
more tyrannical, oppressive and unjust exercise of mere ar- 
bitrary power than that displayed by the Court in this action? 
When a judge, presiding over a trial involving human life 
thus acts, what is to become of “that noble declaration of 
the law, when rightly understood, that the judge shall be 
counsel for the prisoner, that is, shall see that the proceedings 
against him are legal and strictly regular?” We know not, 
unless, in the language of Mr. Cooley, it becomes “a pure 
fallacy at the best, and with some judges, a frightful 
mockery. 

And the fact must not be lost sight of that in this case 
the denial of the right to the assistance of counsel had the 
effect of depriving the accused altogether of the benefit of this 
evidence of his good character, and it was on that account a 
denial of due process of law, for it cannot be doubted at 
this day that the due process of law guaranteed by the 14th 
Amendment includes the right of the accused to introduce 
in his own behalf, before the jury, any and all competent 
evidence, and to have such benefit thereof as the law at- 
taches to it. 


Suppose a State Legislature should provide by statute 
that in all criminal prosecutions, counsel for the State should 
be permitted to mis-state the law to the jury, and that de- 
fendant’s counsel should not be permitted to state the law at 
all to the jury, correctly or incorrectly, can it be imagined 
for one moment that such a law would rot violate the inhi- 
bition of the 14th Amendment? And yet,as we have here- 
inbefore seen, this inhibition applies as well to the jzudrcrary 
of the State as to her legislators. 

As to the impairment of the right to the assistance of 
counsel by the instruction cautioning the jury against the 
argument of counsel, we claim that while it was not as flag- 
rant and palpable a violation of the right as was the action 


last considered, yet it was a clear infringement of the right 
to be heard by counsel, and an infringement none the less 
pernicious and dangerous beeause it is in the nature of 
things impossible to know just how seriously it may preju- 
dice the accused in any given case. Certain it is that the 
Constitution of this State GIVES the accused the right to be 
heard by counsel, and so long As counsel, in their arguments 
to the jury, do not mis-state the law or evidence, nor in any 
other way transcend the bounds and limits of their rights in 
this respeet, the Court has absolutely no right in any way to 
interfere with, or control, said arguments, nor to attempt in 
any way, directly or indirectly, to limit, impair or change 
the natural foree and effect of said arguments upon the 
minds of the jurors. As Mr. Cooley says, * The jury hear 
the argument, and they have a right to give it such weight 


as it seems to them p> reop rly to be entitled i 


Cooley's Con. Lim. (5th Edit.), p. gir [337]. 


REDERAL OUESTION No. o, 


And the record in this case presents the turther Fed- 
eral question, to be determined by this Court when it comes 
to pass upon the merits, whether the plaintiff in error was 
not denied the “due pr cess of law” guaranteed him by the 
iyth \mendment, by being deprived of a pud/re trial 


The record shows that he was denied a public trial in 
the following respect, that is to say, that for one whole day, 
while the jurors were being examined on their voir dire: 
there were stationed at the door of the court room wherein 
the trial was being held a deputy sheriff and a police officer, 
who during that whole day absolutely excluded the public 
from the court room and refused to permit any one to enter 
the room except jurors, witnesses in the case and persons 
having some business to transact with the Court. When 
this was discovered by the defendant he objected to that 
proceeding and asked that the men be removed and “that 
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the trial be public as the law provides.” The Court, declar- 
ing that the men had not been placed at the door by its or- 
ders, had them removed and ordered that the public be ad- 
mitted until the seats should be filled, thus recognizing the 
validity of defendant's claim to the right of a public trial, and 
giving him that right from that time on, but affording him no 
relief so far as the fast was concerned. The defendant duly 
excepted to the action of the Court herein, and made this 
denial of a public trial one of the grounds of his motion fora 
new trial (\greed Record, p. 17 and p. 182). And _ plaintiff 
in error contended in the Missouri Supreme Court, as he 
contends here now, that in being thus denied a public trial 
he was denied the “due process of law” guaranteed him by 


the 14th Amendment. 


Not only was this Federal question necessarily involved 
in the proceedings and decisions of the State Courts, both 
trial and Supreme, but the Supreme Court expressly found 
that neither in this nor any other particular had the accused 
been deprived of any right wuder the Constitution of the 
United States (Agreed Record, p. 204). 


That the “due process of law” guaranteed by the 14th 
Amendment includes the right to a pwdle trial, is, in our 


opinion, beyond question. 


It includes and protects that right both because it is a 
fundamental common Jaw right, and because it is made essen- 
tial to due process of law in all criminal trials in the State of 
Missourt by her Constitution and laws. 


Section 22 of the Bill of Rights of the Missouri Con- 
stitution provides, ‘In criminal prosecutions the accused 


a speedy public 


. + ra 


shall have the right to 
trial by an impartial jury of the county.” 

And, moreover, of such importance did the Legislature 
of this State deem this right to a pwdlie trial, even in ctve/ 
cases, that they have enacted that “ The sitting of every 


court shall be paddie, and every person may treely attend 
the same.” 
Mo. Rev. Stat IS7g, $ 1036 
And this right is recognized and preserved in- the 6th 
Amendment to the United States Constitution, which 1s ma- 


terial in showing the importance attached to the right. 


And Mr. Story says that the U.S. Constitution, in de- 
claring that the accused shall enjoy the right to a speedy 
and public trial by an impartial jury, “does but follow out 
the established course of the common law im all trials for 
crimes.” 

2 Story on the Constitution (4th ed.), p. 548, § 
I7QI]. 


And Mr. Cooley, in’ discussing the ‘due process ot 


law clause of the 14th Amendment, says: “In all the 


States the accused is entitled to a speedy and pudlic trial by 
an impartial tribunal; to have the presence, advice and 
assistance of counsel in his defence; to be confronted with 
the witnesses against him, and is not to be compelled to 
vive evidence against himself. All these requirements are 
made fundamental and indispensable by the State Constitu- 
tion, and however much the forms of proceeding or the nat- 
ure of the tribunal may be changed, due process of law (1. &., 
the due process referred to in the 14th .\mendment, since it 
is that alone which he ts discussing) must necessarily in- 


clude all of these requisites.” 
2 Story on the Const. (4th ed.), p. 607, § to4o. 


(The passage above quoted being found in a chapter 
added by the editor, Mr. Cooley, to said edition of Mr. 


Storv's work.) 


And the importance of this right cannot be over-esti- 
mated. Secret and star chamber proceedings were among 
the most potent factors and instrumentalities of the tyrants 


and despots of the dark ages, in robbing the subject of his 
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liberty and life, and it would seem that the very odium at- 
taching to them in this generation and age should render 
unnecessary an appeal to the Constitution for protection in 
this respeet. 

At no time in the progress of the trial is this right to a 
public trial of more supreme importance to the accused than 
at the time when the jury is being impaneled. The fate of 
the accused may be irrevocably settled and fixed by the 
retention or rejection of some one juror. A would-be juror 
may, and alas! too often does, go into the jury-box, and by 
untruthfully answering the questions asked him as to his 
bias or prejudice, or previously formed or expressed opinion 
as to the issues to be tried, mislead and deceive the unfortu- 
nate defendant, and induce him to accept, as an honest and 
impartial juror, the malignant perjurer who seeks his con- 
viction. If the public are admitted, perchance some one of 
them may recognize some such despicable wretch posing in 
the garb of an honest juror, and give the intended victim 
timely warning. Who can say that some one of those re- 
fused admittance during the impaneling of the jury on the 
first day of this trial may not have recognized among the 
jurors a black sheep? For it appears from the record that 
there were such on the trial jury in this case. 


And our proposition that the requirement of a pudlte 
trial extends to the impaneling of the jury, finds ample 
support in the ruling of this Court in the Hopt vs. Utah case 
(110 U. S., 574), to the effect that the right of the accused 
to be personally present at the trial applies to the time of 
the impaneling of the jury, because that is ‘a stage of the 
trial when his personal rights may be affected by the pro- 
ceedings against him.” The same reasoning applies to the 
right to a public trial. The cele trial must be public, not 
a part of it merely. 

And we are at a loss to understand the meaning of the 
learned counsel for the State when he says, on page 7 of his 
Bricf herein, that there was nothing to show that any person 


cours actually cacluded trom the court room during the day 


in question. The record shows that the extere public was 


excluded during the time in question. 


In conclusion on this point we think we have said enough 
at least to show that there is involved herein an important 
ederal question to be determined by this Court when it 
comes to pass upon the merits. [Indeed this is conceded in 
the State’s Brief, page 7, provided we are right in claiming 
that the trial was not a public one. 

And the Missouri Supreme Court seems to concede that 
the trial was not a public one, and attempts to excuse the 
error by ruling that inasmuch as the accused did not in direct 
terms ask that the jurors, who had been examined during 
the time the public were excluded, should be re-examined 
after the public were admitted, therefore the trial court per- 
formed the full measure of its duty in giving the accused a 
public trial during a part ef the proceedings only. (See 
Agreed Record, p. 194.) But the record shows that the 
accused did not have a public trial and that he, upon ascer- 
taining that he had not had a public trial, objected to such a 
proceeding and demanded that the trial—not a fart ot it 
merely, but the zeAo/e trial—should be public as the law re- 
quired, (Agreed Record, p. 17.) And we submit that it is 
as clear that he demanded his right to a public trial as it is 
that this right was dented him 


Upon the point made herein that the “ due process of 
law” guaranteed by the 14th Amendment includes the right 
to a public trial, because a public trial is made essential by 
the Constitution and laws of Missouri, we beg to refer to the 
argument and authorities set out in the discussion of Federal 
Question No. 3, for they are equally applicable and_ perti- 
nent here. 


FEDERAL QUESTION, No. 6, 


The next Federal question to which we shall refer is 
that set out in the 8th Assignment of errors (Agreed Re- 
cord, p. 237). It arises out of the facts and circumstances 
following, to-wit : 


Section 1897, Revised Statutes of Missouri, 1879, pro- 
vides that, “It shall be a good cause of challenge to a juror 
that he has formed or delivered an opinion on the issue, or 
any material fact to be tried, but if it appear that such an 
opinion is founded only on rumor and newspaper reports 
and not such as to prejudice or bias the mind of the juror 
he may be sworn.” 


And section 22 of the Bill of Rights of the Missouri 
Constitution declares that “in criminal prosecutions the ac- 
cused shall have the right to a speedy, public trial by an im- 
partial jury of the county.” 


Substantially this same right is affirmed and recognized 
by the 6th Amendment to the United States Constitution. 


The above cited statute not only declaring that an opin- 
ion formed or delivered ox the issue shall be good cause of 
challenge, but that an opinion on any material fact to be tried 
is equally good cause of challenge, counsel for the accused, 
upon the verre dire examination of the jurors, claimed and 
attempted to excercise the right to examine the jurors not 
only as to the formation ofan opinion on the issue, t. e., the 
guilt or innocence of the accused, but also as to the forma- 
tion of an opinion ox any material fact to be tried. And ac- 
cordingly, as the record shows, said counsel asked John R. 
Ferguson, one of the jurors, the following questions, to-wit : 
Whether he had formed or expressed any opinion as to 
whether or not chloroform had been administered to the de- 


ceased, Preller. and also whether he had formed or ex- 
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pressed any opinion as to whether Preller, it dead, was killed 


mntentionally or accidentally, but the Court sustained objec- 
tions to all these quest ons and refused to permit them to be 
answered, to which defendant's counsel at the time duly ex- 
cepted. And said counsel then asked permission to read 
the indictment to the juror and to ask him whether he had 
formed or expressed any opinion as to any matter alleged 
therein, and this was likewise refused and exception duly 
saved. And the Court then, in order to save time, said that 
counsel could consider all those questions asked cach and 
all the jurors and exceptions saved to the ruling of the 


Court thereon (.\greed Record |). 20). 


It scems strange in view of these facts that the learned 
eounsel for the State should attempt, as he has done 
on page TI of lis Brief herein, to meet the pot here in- 
volved by saving that the matter was immaterial for the 
reason that “/7zs juror, Ferguson, did not sit on the trial of 
the case, and that no point had been reserved as to Ag as 
an incompetent juror, since he was not challenged for cause. 
Of course, so far as fA#7s juror is concerned, the matter is im- 
material, since he was not one of the trial jurors, but in view 
of the above indicated course taken by the Court as to the 
matter, it must be considered that these questions were 
asked each and every one of the Jurors who did sit in the case, 


with the same rulings and exceptions in each instance. 


And the result of this action on the part of the court 
Was to compel the accused to accept all these jurors to try 
his case without being permitted to ascertain whether or not 
they were gualtfed jurors under the statute and the Con- 
stitution of the State! Was this any thing less than depriv- 
ing him of his right to trial by an impartial jury? .\nd was 
not this depriving him of his lite without due process of law ? 
The statute says that though a juror may not have formed 
or delivered any opinion ox the issue, 7. €., the whole issue, 
the guilt or innocence of the accused, vet if he has formed 
or delivered an opinion on avy material fact to be tried, that 
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shall be good cause for challenge. This is the law, as made 


by the law-making branch of the government. 


There can 


be no doubt about the meaning of the statute, for it expressly 
declares the law to be as we have stated it. /fa sertpta est 


fer. Nor is there any question raised by the e 
meaning. It is the undisputed law. But the 
retused to give the accused the benefit of this 


urt as to its 
court simply 
law, and the 


only question is as to the right of the court so to do. 


The daw says, though the juror has not 
opinion on the issue, vet if he has formed an op 
material fact to be tried, that alone is good a 


formed any 
inion on any 
nd sufficient 


cause for challenge, but the Cows? says if the juror has not 


formed an opinion ex the issue, then, though he 
an opinion on mavertal facts to be tried, it shall 


has formed 
not be good 


cause of challenge, and you will not be permitted to inquire 


whether or not the juror has formed an opin 
maternal fact to be tried, because it can be of 1 
him. Is not this making a special rule for tl 


on on some 
1 benefit to 
ve particular 


case? And is not this a tyrannical, oppressive and unjust 


exercise of mere arbitrary power? * And that both of these 


things are a demial of the due process of law gt 
the t4th Amendment we have hereinbefore sl 
cussing Federal Muestion No. 2. Can a court 


laranteed by 
1own, in dis- 
thus at ‘will 


set aside and annul a plain and undisputed statute 2?) And if 


it does so, can its action be called ‘“ due proce 
Mr. Justice Swayne, in the Slaughter House case 
process of lawis the application of the law as tt 


‘ss of law?” 
s, said, ‘Due 
crists in the 


fair and regular course of administrative procedure.” 


If. then, the Missouri courts refuse to apply the /aw as 


it exists. can it be said their action is due proce 


The * law as it exists” must be applied in 


regular course of administrative procedure. 


ss of law ? 


the fair and 


But was the 


existing law in this case applied by the Missouri courts “ in 


the fair and regular course of administrative 


procedure,” 


when they refused to give the accused the benefit of the 


existing and undisputed statute ? 


That this Court may fully 


NO) 


realize Aoew irregular, unfair, tyrannical, oppressive, unjust 
and arbitrary was the action of the Missouri courts in this 
case, it must be remembered that the Missouri Supreme 
Court in the cases of State vs. Taylor, 64 Mo., 358, and 
State vs. Mann, 83 Mo., 589, itself declared the established 
law to be that even though the matter, as to which it is 
sought to examine the juror on his voir dive, may not have 
any tendency to show the juror to be disqualified under the 
statute, yet if the information sought to be elicited from the 


juror by the questions asked, is such as would be of value 


and assistance to the accused in making his peremptory 
challenges, it is still reversible error to refuse to permit such 


question to be asked. 


So that under the existing law, as declared and estab- 
lished by the Missouri Supreme Court itself, it is reversible 
error to refuse to permit the accused to ask the jurors ques- 
tions which may elicit information useful to the accused 
only in making his peremptory challenges, yet in this case 
they rule that it is not reversible error to refuse to permit 
questions to be asked absolutely necessary to ascertain 
whether the jurors are guvalified at all to sit in the case! 
And the reason given for such a ruling is that “ the line of 
interrogation indicated by the questions put, if permitted, 
would tend to make such examinations interminable without 
any corresponding beneficial result" (see Opinion of Court, 
Agreed Record, top p. 195). To such a complexion has 
the law come in the State of Missouri! Our highest judi- 
cial tribunal, from whom there is no appeal, except to this 
Court, rules that to one on trial for his life, time cannot be 
afforded sufficient to enable him to ascertain whether the 
jurors who are to adjudge his life forfeited are qualified un- 


der the law to sit in the case! 


Natural right and justice require a fair and impartial 
jury. The great charter of human rights and liberties re- 
quires a fair and impartial jury. The Constitution of the 
United States and of the State of Missouri require a_ fair 
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and impartial jury. The statute of Missouri requires a fair 
and impartial jury, and a jury none of whom has formed or 
expressed an opinion on the issue or any material fact to be 
trted. And it does not militate at all against our position to 
say that the statute provides that the opinion formed or ex- 
pressed on any material fact to be tried shall not disqualify, 
provided it “appear that such opinion is founded only on 
rumor and newspaper reports avd is not such as to prejudice 
or bias the mind of the juror,” for it cannot be made to ap- 
pear that such opinion is founded * only on rumor and news- 
paper reports avd is not such as to prejudice or bias the 
mind of the juror,” if all inquiry is shut off as to such opin- 


ions, as was done in this case. 


The language of the statute is: “It shall be a good 
cause of challenge to a juror that he has forrved or deliv- 
ered an opinion on the issue, or any material fact to be tried, 
but if it appear that such opinion is founded only on rumor 
and newspaper reports avd not such as to prejudice or bias 
the mind of the juror, he may be sworn.” Section 1897, 
Revised Statutes of Missouri, 1879. And it is material to 
observe that where the juror has formed or delivered an opin- 
ion on the issue, or any material fact to be tried, then, in 
order to qualify him it is not sufficient to make it appear 
merely that such opinion is “ not such as to prejudice or bias 
the mind of the juror,” but it must be shown in addition 
that the opinion is “ founded only on rumor and newspaper 
reports.” And accordingly we find it to be held by the 
Missouri Supreme Court in the case of State v. Culler, 82 
Mo., 623, that if the opinion formed or delivered by the 
juror be founded not merely “ upon rumor and newspaper re- 
ports,” but, for instance, upon the reading of the coroner's 
testimony (though published in a newspaper), then the juror 
is, under the said statute, disqualified as a matter of law, 
even though he himself declared he had no prejudice or bias 
and could give the accused a fair and impartial trial. And 


this is also a complete answer to the suggestion of the Mis- 


sour! Supreme Court attempting to justify the action of the 
lower court in refusing to permit the questions under con- 
sideration to be asked, by saving that it made no difference 
since the jurors had answered that they had we prejudice er 


bias 


And another complete answer to the position of the Su- 
preme Court is that under its own rulings, as above pointed 
out, it Was error to refuse to permit the accused to ask the 
said questions, because, even if they had no tendency to 
show the jurors to be disqualified, vet they were certainly 
calculated to elicit information from the jurors as to. their 
opinions in the case which would be most useful and bene- 
feral to the accused in exercising his right of pereneptory chal- 
lenges. And the injustice, hardship, and oppression of the 
action of the Missouri Courts ino refusing to permit said 
questions to be asked, and in justifving such refusal on the 
ground of lack of tame, appear in the clearest and most start- 
ling light possible when we advert to the fact shown in the 
opinion of the Missouri Supreme Court (.\greed) Reeord, p. 
204), that one of the grounds upon which that Court justi 
hed the refusal of the trial court to even hear the application 
of the accused for reliet against the after discoverca ineom- 
petency of one of the trial jurors, was ‘the length of time 


consumed tn the trial!’ 


The accused on trial for his life is retused the nght of 
ascertamineg Whether the jurors are qualified and impartial, in 
order to shorten the tral and save time, and then with the 
trial “Avs shortened and time ¢@vs saved, when he afterwards 
discovers (what he might have before discovered, had he not 
been demed his right of properly examining the jurors) the 
ncompetency and unfitness of one of the trial jurors, and 
appeals to the Court for relief, he is refused a hearing, not 
on the pretended ground of any want of time, but solely be- 


cause the Court was ignorant of its power to hear his com- 


plaint, as the Court itself declared over its own signature in 


the record preserved by the Bill of Exceptions for the in- 
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formation and use of the Supreme Court in reviewing the 
correctness of its ruling, and then he is told by the Supreme 
Court that he was rightfully refused on account of “the 
length of time consumed in the trial! And this, too, when 
the record shows that out of about four weeks consumed on 
the trial, the State consumed over three weeks! And yet, 
when, on the very dive examination another juror was chal- 
lenged by the State, for the reason that he was doubtful 
whether he could give the accused a fair and impartial trial, 
the Court sustained the challenge though the juror was ac- 
ceptable to the accused and though he made no complaint 
astohim. .A\nd the Supreme Court said this action of the 
trial court was clearly right on the ground that “the rule ts 
well settled that it is the duty of the Court to superintend 
the selection of the jury, in order that it may be composed 
of fit persons” (.\greed Record, }). 15). Is it possible that 
this solicitude of the Court in performing its duty to see that 
the jury be composed of fit persons is to be exercised only 
when the prosecution invokes it? 


Can such action as that above indicated take on the 
form and semblance of justice and right, and call itself “ due 
process of law 77 We believe not, so long as this Court 
has the power to tear the mask from its face. We believe 
not, so long as the 14th Amendment will accomplish one of 
the chief objects and purposes of its framers, i. e., prevent 
the state from depriving any person of life by the mere 
arbitrary exercise of its powers of government. And when 
the judicial branch of the State government thus at its will 
sets aside and annuls a plain and undisputed statute, can it 
be doubted that it is a mere arbitrary exercise of power ? 


The government of the State of Missouri is generally 


supposed to be a constitutional government, as to which Mr. 
Cooley says: “ But the term constitutional government is 


applied only to those whose fundamental rules or maxims 
not only locate the sovereign power in individuals or bodies 


designated or chosen tn some preseribed manner, but also 
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define the limits of its crercise 30 as to protect: individual 
rights and shield them against the assumption of arditrary 
power 
Cooley's Const. Lim. (5th hid.), Pp. 3 [ 3]. 
And we accordingly tind it lad down in Art. 3, of the 
Missouri Constitution that, “ The powers of government 
shall be divided into three distinct departments—the legis- 


lative, executive and judical—each of which shall be con- 


fided to a separate magistracy, and xo person or collection of 


persons Charged with the exercise of powers properly be- 
longing to one of those departments sha// crercise any power 
properly belonging to either of the others, except in the in- 
stances in this constitution expressly directed or permitted.” 


Had the St. Louis Criminal Court then any power to 
annul and repeal the statute in question ? 

The Missourt Supreme Court in its opinion says the 
trial court had a dzscretron to do so, and that its discretion 
Was not unsoundly exercised in so doing, because to let the 
statute stand and to give the accused the benefit: thereof 
would be to make the examination of the jurors “ intermin- 
able without any corresponding beneficial result.” (Agreed 
Reeord, top p. 195.) 

But this court has, also, through Mr. Chief Justice Mar- 
shall, spoken on this matter of judicial discretion as tollows : 
“The judicial department has no will in any case. Judicial 
power, as contradistinguished from the power of the laws, 
has no existence. Courts are the mere instruments of the 
law, and can will nothing. When thev are said to exercise 
a diseretion, itis a mere legal discretion—a discretion to be 
exercised in discerning the course prescribed by law, and 
when that is discerned, tt ts the duty of the court te follox 
it. Judicial power is never exercised for the purpose of 
giving effect to the will of the judge, but always for the 
purpose of giving effect to the will of the legislature ; or, in 
other words, to the will of the law.” Osborne v. Bank of 
the United States, g Wheat., 866. 
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And Lord Coke has spoken in no uncertain tones upon 


the same subject as follows : 


“The philosophical poet doth notably describe the 
damnable and damned proceedings of the judge of hell: 


‘“ Gnosius hic Radamanthus habet durissima regna, 
Castigatque, auditque dolos, subigetque fateri.”’ 

And in another place... . leges fixit precio atque 
refixit. First he punisheth, and then he heareth; and lastly 
compelleth to confess and make and marre laws at his 
pleasure; like as the centurion in the holy history did to St. 
Paul: For the text saith, Centurio apprehendi Paulum 
Jussit, et se catenis ligari et tune interrogabat quis fuisset, et 
quid fecisset: but good judges ana justices abhorre these 
COUNSES. 


2 Coke's Institutes, p. 54. 


So far we have endeavored to show that the aforesaid 
action of the court in refusing to permit defendant's counsel 
to ascertain from the jurors themselves whether they were 
qualined under the law to sit as jurors in the case, was a 
denial of the due process of law guaranteed by the 14th 
Amendment, by reason of the fact that the court thereby 
made and established a special rule and law for this particu- 
lar case, and because such action was a tyrannical, oppressive 
and unjust exercise of arbitrary power, and because in deny- 
ing the accused the benefit and protection of this statute it 
denied him the process of law due under the State law, and 
this is necessarily the process of law guaranteed by the 14th 
Amendment, since the State has the exclusive right to de- 
clare what shall be due process of liw in her own courts, 
and the right, power, and duty of the Federal government, 
under the 14th Amendment, is limited to seeing that the 
process of law so established is not denied by the State. 


But if it be thought that something more is required to 
enable the party so injured to invoke the protection and aid 
of the Federal government, then we submit that “something © 
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is to be found in the consideration of the fact that the afore- 
said action of the court violated the inhibition of the 14th 
Amendment, in that it impaired the fundamental common 
law right of the accused to an impartial jury, a right which 
is undoubtedly within the protection of the 14th .Amendment, 
as we have hereinbefore shown. (See argument and author- 


ities on this point under Federal Question No. 1.) And 
when we here speak of an “impartial” jury, we use the 
term “impartial” as it was used and understood under the 


common law in reference to juries. 


And, thus it is to be observed that the proposition neces- 
sary to be maintained by us, in order to support the position 
above taken, is that though a juror may not have formed or 
expressed any opinion on the issue, 2. ¢., the guilt or innocence 
of the accused, yet if he has formed or expressed an opinion 
on material facts to be tried, then he is not an ¢aupartial juror 


within the meaning of the common law. 


On this subject there is evidently a slight (?) difference 
of opinion. The Legislature of Missouri certainly took the 
same view of it that we do, else they would not have made 
ita good cause of challenge that a juror has formed or ex- 
pressed an opinion merely ‘as to any material fact to be 
tried,” but they would have contented themselves with pro- 
viding that it shall be a good cause of challenge only where 
the opinion formed or expressed extends to the whole issue. 


But the Supreme Court of Missouri seem to take the 
opposite view by ruling as they did, that, if it appeared that 
a juror had not formed or expressed an opinion “ ox the issue,” 
this was sufficient, and the defendant had no right to inquire 
or be informed further as to the formation or expression of 
an opinion as to “any material facts to be tried.” 


It nvist be remembered that we are not discussing now 
the mere construction of a State statute by the State courts 
independently of any Federal question, but we are consider- 
ing whether or not, in the application of this statute to the 
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facts in the case at bar, the plaintiff in error was deprived of 
his fundamental common law right to an impartial jury, and 
therefore, of the protection of the 14th Amendment. And 
this being a Federal question pure and simple, it necessarily 
follows that this Court must determine this question for its- 
self, and is not bound by the opinion of the Missouri Su- 
preme Court, that the plaintiff in error was denied no right 
under the Constitution of the United States by the afore- 
said action of the trial court. Says this Court: ‘“* Without 
the Supreme Court, as it has been constitutionally and leg- 
islatively constructed, neither the Constitution nor the laws 
of Congress passed in pursuance of it, nor treaties, would be 
in practice, or in fact the supreme law of the land, and the 
injunction that the judges in every State should be bound 
thereby, anything in the Constitution or laws of any State 
to the contrary notwithstanding, would be useless, if the 
judges of the State courts, in any one of the States, could 
finally determine what was the meaning and operation of 
the Constitution and laws of Congress, or the extent of the 
obligation of treaties.” 


Dodge VS. Woolsey, 1s llow., 284 [ 336]. 


As shedding much light on this controversy, we beg to 
refer the Court to the following language of Mr. Chief Jus- 
tice Marshall, in passing upon the very question now under 
discussion, in the trial of Aaron Burr, for treason: 


“It would seem to the Court that to say that any man 
who had formed an opinion on any fact conducive to the 
final decision of the case, would therefore be considered as 
disqualified from serving on the jury would exclude intelli- 
gent and observing men whose minds were really in a situa- 
tion to decide upon the whole case according to the 
testimony, and would perhaps be applying the letter of the 
rule requiring an impartial jury with a strictness which is not 
necessary for the preservation of the rule itself. But if the 
opinion formed be on a point so essential as to go far to- 
wards a decision of the whole case, and to have a real influ- 


ence on the verdict to be rendered, the distinction between 
a person who has formed such an opinion and one who has 
in his mind decided the whole case, appears too slight to 
furnish the Court with solid ground for distinguishing be- 
tween them. The question must always depend on the 


strength and nature of the opinion which has been termed. 


Phe cases put by way o illustration appeared 
to the Court to be strongly applicable to that under consid- 
eration, ‘They are those of burglary, of homicide, of pass- 
ing counterfeit money, knowing it to be counterfeit—cases 
in which the intention and the tact combine to constitute 
the crime. If, in case of homicide, where the fact of killing 
was admitted or was doubtful, a juror should have made up 
and delivered the opinion that, though uninformed relative 
to the fact of killing, he was confident as to malice; he was 
confident that the prisoner had deliberately formed the in- 
tention of murderme the deceased, and was prosecuting that 
intention up to the time of his death; or, if on a charge ot 
passing bank notes knowing them to be counterteit, the 
juror had declared that, though uncertain as to the fact of 
passing the notes, he was contident that the prisoner knew 
them to be counterfeit, few would think such a person sufh- 
ciently impartial to try the ease according to testimony. 


The Court considers these cases as strikingly analogous.” 


We are satistied this court will adopt and follow. these 
views of Mr. Chiet Justice Marshall, in preference to those 
of the Missouri Supreme Court, especially when it is neces- 
sary to do so inorder to carry out and put into operation 
and effect the declared will and command, not only of the 
constitution and laws of this State, but of the supreme law 
of the land, the Constitution of the United States. 


And the ery of invaded State sovereignty here raised 
by the learned counsel tor the detendant in error will avail 
nothing, for, szvce the adoption of the 4th Amendment, 
there has existed no such thing as State severezguty, to de- 
prive any persen of life without duc process of law. 


Sa 


And in view of this fact and of the further fact that we 
find it written in the Bill of Rights of the Constitution of 
Missouri, “ That all constitutional government is intended to 
promote the general welfare of the people; that all persons 
have a natural right to life, liberty and the enjoyment of the 
gains of their own industry; that fo give security to these 
things ts the principal office of the government, and that when 
government does not confer this security, tt fails of tts chief 
design, we may be pardoned the suggestion that it does not 
well become the legal representative of the State of Missouri 
to invoke any supposed State sovereignty to destroy the real 
sovereignty of the Federal Government in seeing that no 
State shall deprive any person of life without due process of 
law. And if it be humiliating to the States to be reminded 
by the corrective hand of this Court, that they have surren- 
dered a portion of their sovereignty to the Federal Govern- 
ment, it will certainly afford some consolation to reflect that 
the power conferred on the Federal Government, great 
though it be, can only be called into requisition when the 
State Government has “ failed of its chief design,” 7. ¢., to 
vive security to the lives, liberties and property of its people. 

And no one will doubt the wisdom of settling all dis- 
putes between the States and the United States, as to their 
respective sovercignties, by deciding in such way as will afford 
the greatest safety and security to the sovereign of sovereigns 
—the people, for whose welfare and happiness both govern- 
ments are ordained. 

Said Mr. Justice Swayne, in the Slaughter House cases, 
* They (the provisions of the 14th Amendment) are a da/- 
wark of defense, and can never be made an engine of ofpres- 


StON. 


Reverting to the above quoted language of Mr. Chief 
Justice Marshall, we see that in his opinion, while it is not 
every expression of opinion as to a material fact to be tried 
which will disqualify a juror under the comimon law, yet, if 
he matter about which the opinion is expressed cuts an 
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important figure in determining the guilt of the accused, 
then such an opinion is sufficient to disqualify the juror, 
though the opinion does not extend to the whole issue. But 
the ruling in the case at bar went to the extent of holding 
that no formation or expression of opinion falling short of 
an opinion on the whole issue, 2. ¢., the guilt or innocence of 
the accused, could disqualify the Juror, no matter how im- 


portant the matter might be as to which the opinion had 


been formed or expressed. (And, hence are we led irresist- 
ibly to the conclusion that under the action and ruling of 
the Missouri Courts in this case, the plaintiff in error was 
compelled to accept a jury not only without being permitted 
to ascertain from them whether they were competent and 
qualified and impartial under the Missour: Constitution and 
statute, but also without being permitted to learn whether 
they were zupartial within the meaning of the common law. 
And before dismissing this branch of the discussion, we de- 
sire to recall the remarks of Mr. Chiet Justice Marshall to 
the effect that an opinion, though not extending to the whole 
question of guilt or innocence, may yet go far towards de- 
termining that question and consequently disqualify the juror, 
and we would sav that these remarks and his reasoning are 
peculiarly and especially applicable to the tacts of the case 
at bar. For instance, one juror might have had a tixed and 
unalterable opinion that Preller had been murdered by some 
one, but he may not have had any fixed opinion as to whether 
the plaintiff in error was the murderer, and he would have to 
answer, therefore, that he had no opinion as to the guilt or 
innocence of the accused; while another juror may have had 
a tixed and settled opinion that the accused had killed the 
deceased Preller, but vet he might not have made up his 
mind as to whether the accused was guilty of murder in the 
first degree, and this juror, also, would be compelled to an- 
swer that he had no tixed opinion as to the guilt or innocence 
of the accused. .\nd thus it might come to pass that while 
none of the jurors had tormed or expressed any opinion as 
to the whole issue, vet half of the jury had prejudged one- 
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halt of the case and the rest of the jurv the other half, so 
that between them the whole issue may have been pre-de- 
termined. And this illustration might be varied ad /rdttum, 
but we think what we have already said on this point sufficient. 

That the Federal question here presented was necessarily 
involved in the decisions of the State Courts, we think can- 
not be doubted. Especially is this so in view of the fact 
hereinbefore noted that the Supreme Court expressly found 
that the accused had been denied no right under the Consti- 
tution of the United States. 


FEDERAL OUESTION NO. %, 


We will now direct the attention of the Court to the 
federal question set out in the 7th Assignment of Errors 
(.\vreed Record, p. 235). 

It arose out of the following facts and circumstances : 


When the case at bar was tried in the St. Louis Crim- 
inal Court there was upon the statute book of this State, and 
in force, a law, which, among other things, provided, in rela- 
tion to jury trials in criminal cases, that “the Court must 
instruct the jury in writing, upon a// guestions of law arising 


ing their verdict.” Section 1908, Mo. Revised Statutes, 
187g. This statute went into effect on the first day of 
November, 1879 (See Section 3168, Mo. Revised Statutes, 
1879). 


Another section of the statutes in force at the time of 
the trial was as follows: “The Court shall not, on the trial 
of the issue in any criminal case, sum up or comment upon 
the evidence, or charge the jury as to matter of fact, unless 
requested so to do by the prosecuting attorney and the 
detendant or his counsel; but the Court may instruct the 
jury in writing on any point of law arising in the case.” 


Section 1g20, Mo. Revised Statutes, 18709. 
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In the year 1845 the legislature of this State enacted 
a statute on this subject, as follows, “The Court shall not, on 
the trial of the issue on any indictment, sum up or comment 
upon the evidence or charge the jury as to matter of fact, 
unless requested so to do by the prosecuting attorney and 
the defendant or his counsel, dat the Court may tnstruct the 
jury upon any question of law arising tn the case, which in- 
structions shall be in writing, unless the prosecuting attorney 
and the defendant consent to its being given orally.” Mo. 
Revised Statutes, 1845, p. 882, $28. 


This was the earliest statute on the subject, and it re- 
mained the law until section 1920, above quoted, was sub- 
stituted for it. These last two sections, it will be observed, 
are substantially the same, cach providing that the Court 
may instruct the jury upon any question of law arising in 
the case. 

But section 1g08, first above quoted, and being the 
Most recent statute on the subject, is materially different 
from these other two, in that it says the Court mvs? instruct 


their information in giving their verdict.” 


Taking the two sections together as they now stand 
upon the statute books, we find the law to be that the trial 
court way instruct the jury upon avy question of law arising 
in the case (whether necessary or not for the information of 
the jury in giving their verdict), but that the Court wast in- 
struct the jury upon all swch matters of law as are necessary 
for the information of the Jury in giving their verdict. 


Now let-us see what the Missouri Supreme Court has 
declared and established the law to be in regard to the duty 
of the trial court in instructing the jury in criminal cases. 


In the year 1842, before there was any statute at all on 
the subject, the court declared the law as follows: “It is 
the duty of the judge of a criminal court, as well as any 


ys 


other court of record, to instruct the jury in all the law arts- 


ing in the case.” 
State vs. Hardy, 7 Muo., MO7. 


And after the aforesaid statute of 1845 Was passed, 
which merely declared that the Court may instruct the jury 
upon any question of law arising in the case, we tind the 
Missouri Supreme Court uniformly declaring the law to be 
as laid down in the State vs. Hardy case, above cited. To 
this effect are State vs. Matthews, 20 Mo., 55; State vs. 
Schoenwald, 31 Mo., 147; State vs. Jones, 6% Mo., 232; 
State vs. Stonum, 62 Mo., 596: State vs. Branstetter, 65 
Mo., 1.4Q. 


In the State vs. Jones case, above cited (61 Mo., 232). 
the court declares it to be the duty of the trial court, “ if 
the law of the case is not fully declared in the instructions 
asked, of its own motion, to prepare those which will ex- 
hibit to the jurv a// the law which has any bearing on the 
facts established by the testimony 


Inthe case of State vs. Kilgore, 7O Mo., 355, the Mis- 
sourt Supreme Court in regard to the duty of the trial court 
to instruct the jury, endeavored to draw a distinction be- 
tween the law applicable to the crime charged, and the law 
relating to “collateral matters,” and held that as to such 
* collateral matters,” it was not the duty of the trial court to 
instruct, waless specially requested to do so. In this Kilgore 
case a Witness for the defense having made a certain state- 
ment on the stand, the prosecution, in order to impeach her, 
proved that she had previously made a contradictory state- 
ment; and it was conterded on the part of the defendant 
that it was the duty of the trial court to instruct the jury 
that this impeaching evidence introduced by the State was 
admissible for the purpose of impeachment only, and could 
not be regarded as evidence of defendant's guilt, and that it 
was the duty of the trial court to so instruct the jury 
though such an instruction was not asked, and that its failure 
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to ~ive the instruction was reversible crror. But the Mis- 
sourt Supreme Court held that because said instruction was 
not asked, the failure of the trial court to give it was not error. 
And the Court, referring to the State vs. Branstetter case, 
above cited, said that in that case “it was held to be the 
duty of the court to declare the law applicable lo every 
crime, or grade of crime, of which, under the evidence, the 
jury might convict the accused,” but, said the Court, * the 
Branstetter case carries the doctrine far enough, and it can- 
not be extended without serious detriment to the adminis- 
tration of criminal law,” and as to collateral matters, it was 
for the respective partics to ask such instructions as they 


may be entitled to. 


In the Branstetter case, above reterred to, itis true that 
the instruction which the Court tailed to GIVE Was one detin- 
ing manslaughter, the Court instructing for murder only, but 
the Court did not attempt in that case to make any dis- 
tinction as to “ collateral matters,” but said: “It seems to 
be the settled law of this State that the Court, in eramznal 
cases, commits errorit it tails to declare the law to the jury 
applicable to the case made by the evidence, whether proper 
Instructions or any are asked by the defendant or not.” Such 
the law was declared and established to be by the Missouri 
Supreme Court, when the statutes of the State provided 
only that “the Court may instruct the jury upon any ques- 


tion of law arising in the case.” 


The statute (Section tg08, Mo. Revised Statutes, 
1879) which declares that “the Court mst instruct the jury 
in writing upon a@// questions of law arising in the case, 
which are necessary tor their information in giving their ver- 
dict, did not vo into effect as We have hereinbefore seen 
until Nov. 1, 1879, and the report of the Kilgore case, in 70 
Mo., 546, shows that that case was tried in the lower court 
in June, 1879, so that it thus appears that when the instruc- 
tions were given in the Kilgore case, this last mentioned sec- 
tion of the statute was not in force, and theretore the Kilgore 
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decision is no authority as to the duty of the Court to in- 
struct under this said last-mentioned section of the statute. 


But after said last-mentioned section was in force, and 
long after the decision of the Kilgore case, we find the Mis- 
sour Supreme Court, in the case of State vs. Banks, 73 Mo., 
592, (decided in 1881), declaring that: “It is a matter of no 
moment whether the defendant asked for the correct instruc- 
tion or not; it is the duty of the trial court, in criminal cases, 
as We have repeatedly ruled, to give correct instructions COU 
ering the whole law arising on the facts, whether such instrue- 
tions be asked er not, and it was long ago decided by this 
Court that where, as here, the lower court undertakes to give 
tustructions of its own accord to the jury in a criminal case, 


such instructions must be correct.’ 


{ Judge Norton dissented in this case on the stated 
vround that if the failure of the trial court to instruct for 
manslaughter, Was error, it was a matter of exception, and 
as the failure of the Court to instruct was not made a ground 
for a new trial, the error could not be complained of in the 
appellate court. | 

Again in 1885, in the case of State vs. Brady, 87 Mo., 
142, the Missouri Supreme Court says: * No complaint is 
made of the instructions, but it is insisted that they do not 
cover all the law applicable te the facts in evidence. It was 
undoubtedly the duty of the trial court to give such instructions, 
and this whether the proper instructions were asked or not.” 


In this opinion, Judge Norton concurred, as did also 


Judge Ray, both of whom sat in the case at bar. 


Again in 1886, in the case of the State vs. Palmer, 88 
Mo., 5608, the court declared, by a full bench, including, of 


course, Judge Norton, the law to be as tollows: 


“And it was the duty of the trial court to give all nec- 
essary instructions, whether asked or not, as has been fre- 


quently decided by this Court.” 
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Having thus shown the long-established, well-recog- 
nized and undisputed law to be that the trial court: must 
instruct the jury upon all questions of law arising in’ the 
case, necessary for their information in giving their verdict, 
we will now bring to the notice of this Court the tact, dis- 
closed by the record, that the trial court in the case at bar 
not only failed to instruct the jury upon a question of law 
absolutely necessary for their information in giving their 
verdict, but that by reason of this tailure the instructions 
which were given became and were positively and radically 
erroneous, and operated as an eat post facto law 

This was brought ahout in this wav: The settled and 
undisputed law of this State is that no person can be con- 
victed of any crime, great or small, on an extra-judicial 
confession alone, no matter how strong and convincing it 
Mav be, and whenever an extra-yudicial confessson ts put in 
evidence against a defendant, the jury are not permitted, 
under the haw, to convict Upon the confession alone, but are 
required to look for and find in the evidence outside the 


confession, corroborating proot of the COMPS delictt. 


This is established and held to be the law in the fol 
lowing cases : 
Robinson vs. State, 12 Mo., 502. 
State vs. Scott, 39 Mo., ASS 
State vs. German, 34 Mo., 526; 


State vs. Patterson, 73 Mo. 695. 


i 

And it is conceded to be the law in the opinion of the 
Missouri Supreme Court in the case at bar ¢.\greed Record, 
p. 201). 

As we have betore seen, the State introduced in evidence 
agamst the accused in this case an extra-judicial contession, 

But the court failed to instruct the Jury upon the above 
indicated point of law arising in the case, and absolutely 
necessary for the information of the jury in giving their 


verdict 


—————- “Ep. : 
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And not only did the Court fail to declare to the jury 
that the law in relation to the said extra-judicial confession 
Was as above pointed out, but the Court did instruct the jury 
that they were ‘the sole judges of the credibility of the 
witnesses (thus including necessarily the detective witness, 
Dingtelder), and of the werzght and value to be given to their 


testimony.” (.\greed Record, p. 179) 


And that they should convict the accused when satis- 
fed of his guilt beyond a reasonable doubt. (Agreed 
Record, p. ISO). 

The detendant excepted to the giving of each of said 
instructions, and also to “the failure of the Court to properly 
and fully instruct the jury.” (Agreed Record, p. 180). 


And among other grounds for a new trial the defendant 
assigned the following: “ Because the Court erred in giving 
to the jury illegal, improper, and incorrect instructions,” and 
‘ because the Court erred in failing to give to the jury legal, 
proper and necessary instructions,” and “because the Court 
erred in failing to instruct the jury, in writing, upon all 
questions of law arising in the case necessary for their in- 
formation in giving their verdict.” (Agreed Record, p. 184). 

That the aforesaid action of the trial court in failing to 
instruct the jury that the law did not permit them to attach 
sufficient “weight and value’ to said confessional evidence to 
find a verdict of guilty thereon, unless they found corrobor- 
ating proof of the corpus delictt outside of the confession, 
and in erroneously instructing the jury that they were the 
sole judges of the cwerght and value of this confessional evi- 
dence, had the effect and operation of an ex post facto law, 
is readily shown thus: 

It is well settled that “Every law that alters the legal 
rules of evidence and receives less or different testimony than 
the law required at the time of the commission of the offense 
in order to convict the offender,” is an ex post facto law. 
The law ts so declared by this Court in the case of Kring vs. 


Qs 


Missounr, LOT UU. >... sat. At the time of the commission 
of the homicide in this case the undisputed and well estab- 
lished law in this State was, has ever since been, and now is, 
that an extra-judicia) confession is not sufficient evidence 
Upon which to base a conviction, but that more evidence 1s 
required before the jury can convict, no matter how. thor- 
oughly convineed they may be of the guilt of the accused 
from the confession alone; but the jury in the case at bar 
by the aforesaid action of the Court as to the instructions 
was not only avthorised, but positively required, to convict 
the accused upon the extra-judicial contession alone, if they 
were thereby convinced of his guilt beyond a reasonable 
doubt. They were told it was their duty to convict as soon 
as convinced of guilt bevond a reasonable doubt, and of 
course it made no difference under this instruction whether 
the confession afore should produce that state of mind, or 
whether the confession together with the other requisite cor- 
roborative testimony produced it. Indeed, in view of the 
further instruction given to the jury whereby they were told 
that, “what the defendant said against himself the law. pre- 
sumes to be truc, because said against himself” (.\greed 
Record, p. 178), it would be absurd to suppose that the jury 
would hesitate to accept the contession ino and of itself as 
ample proof of guilt, when, as in this case, it went to the 
Whole case, and was not merely some criminating, partial 


statement. 


But, it WAV be objected, that the Constitution only preo- 
hibits the State trom fasseng an ea fost facto law, and no 
such fax was passed in this case. But it is a sufficient 
answer to that, to say that the prohibited thing cannot be 
accomplished any more by a judicial decision than by an act 
of the legislature. .\s this Court said in relation to the im- 
pairment of the obligation of contracts, “it is not competent 
even for its legislature to pass an act impairing its obligation, 
much less could any decision ot its courts have that effect,” 
so the same thing may be said as to an ea fost facto law. 


— 


i 


Chicago vs. Sheldon, g Wall, 50. 


And, moreover, we contend that the failure and retusal 
of the trial court to give the accused the benefit and protec- 
tion of the undisputed and established law requiring the 
court to instruct the jurv upon all questions of law necessary 
for their information in giving their verdict, was a denial of 
the “due process of law” guaranteed to the accused by the 


14th \menament. 


This is so, first, because this duty of the Court to in- 
struct the jury upon all questions of law necessary for their 
information in giving their verdict, is not only made essential 
by the express command of the statute, but is one of the 


common law incidents of a jury trial. 


It is one of the safeguards which the law of this State 
throws around a person upon trial for a crime, and it cannot 
be dispensed with without a denial of due process of law; 
and, secondly, this is so, because the action of the Court in 
the premises was an oppressive, unfair and unjust exercise of 
mere arbitrary power, and was establishing a special law for 
this particular case; all which things are within the inhibition 


of the 14th Amendment. 


“To avoid an arbitrary discretion in the courts, it is in- 


dispensable that they should be bound down by strict rules 
and) precedents, which serve to define and point out their 


duty in every particular case which comes before them.” 
2 k.. Con. (4th Edit.), p. 405. 

And the argument and authorities hereinbetore set out 
in discussing the other Federal questions in the case are 
applicable here, and we do not deem it necessary to repeat 
them. 

The Missoun Supreme Court attempt in their opinion, 
to make it appear that the matter as to which we claimed 
the trial court should have instructed the jury, was merely a 
* collateral matter,” and therefore the failure of the Court to 


% 
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give the desired instruction, was not error, and they based 
their opinion entirely upon the case of the State vs. Kilgore, 
70 Mo., 546, and failed to notice in any way the statute 
upon which we based our claim to the desired instruction. 


In our motion fora re-hearing we pointed out to them 
that the Kilgore decision was no authority upon the ques- 
tion of the duty of the court to instruct under the statute 
relicd upon by us, for the obvious reason that said statute 
Was not in force when said Kilgore case was tried. Hence, 


they were compelled to abandon that position. 


We also, in the motion for a re-hearing, urged upon 
them that it could not be said that the matter about which 
we desired the instruction was collateral matter, and there- 
fore the failure to instruct on it, no instruction being asked, 
Was not error, because we showed them that by reason of 
the failure to give the desired instruction to the jury limit- 
Ing the .effect of the confessional evidence, the cveneral in- 
struction, whereby the jury were told to convict when satis- 
hed by the evidence of detendant's cult bevond a reasonable 
doubt, was in and of itself erroneous. 

The case of State vs. Hlead, 57 Mo., 252, was conclu- 
sive authority upon that proposition. In that case, which 
Was a prosecution for perjury, it was held that by reason of 
the failure of the trial court to give an instruction limiting 
the weight and value of the testimony of the one witness, 
thereby the general instruction, which told the jury to con- 
Vict if satisfied bevond a reasonable doubt of defendant's 
cuilt, became and was ‘clearly and wholly bad and should 
not have been given,” the court declaring that the general 
instruction Was erroneous, because it “made it only neces- 
SAV for the jury to be satished, bevond cl reasonable doubt, 
of detendant’s guilt,’ whereas the jury should have been 
instructed that the law did not permit them to be satished 


upon the evidence merely of one witness, but that they must 


look for. and tind, corroborative evidence outside of that one 


Witness (See Agreed Record, }). 218.) 


LO} 


But the Missouri Supreme Court in their opinion over- 
ruling the motion for a rehearing, made no allusion to this 
case of State vs. Head, above cited, but took the position 
that this section of our statute, requiring the court to in- 
struct the jury upon all questions of law arising in the case 
necessary, etc., was borrowed from the Indiana statute, and 
that when so borrowed it had been judicially construed by 
the Indiana courts and so we adopted it with such construc- 
tion. And the Court then, proceeding to show how the 
statute had been construed in Indiana, cites two Indiana 
cases (Rollins vs. The State, 62 Ind., 46, and \dams vs. The 
State, 65 Ind., 505). where it was held not to be error to 
fail to instruct for manslaughter, when not requested to do 
so. But it appears from the opinion of the Missouri Su- 
preme Court, citing ard quoting fram said Indiana decisions, 
that in both of those decisions the instructions were right, as 
far as ther went, and ne complaint was made as to those 
QITEN, (Agreed Record, p. 224 , And, therefore, since (in 
the case at bar), each and every one of the instructions 
viven Was excepted to, and since the instructions given 
were not right as tar as thev went, but were “clearly and 
wholly bad,” according to the lead Case, above cited, it 1S 
diffeult to understand how the Missourt Supreme Court 
could thus silently ignore and repudiate their own decision 
in a case strictly analogous to the one at bar, and wander 
off after strange gods, as represented in the Indiana cases, 


shich were utterly unlike the case at bar. 


And, MOrcover, Judge Sherwood, mn his second dissent- 
ing opinion, shows most clearly that the Missouri statute in 
question was not borrowed from Indiana, but irom Kansas, 
Where it had been construed as we claim it should be in this 
case. Judge Sherwood demonstrates this not only by show- 
ing our statute to be identically the same as the Kansas 
statute, but by showing that the Indiana statute ts materi- 
ally and radically different from ours. And to remove all 
doubt on the subject, Judge Sherwood states in his opinion 


thet Judge Kelley, Who was one of the revisors of the Mis- 
souri Statutes, 1879, at the very session of the legislature at 
which the section of the statute in question was enacted, 
informed him that the statute was borrowed from Kansas 


and not Indiana. (See .\greed Record, p. 208.) 


In conclusion on this point we will only say that the 
decision of the Federal questions here presented was neces- 
sarily involved in the proceedings and rulings of the State 
courts and that is sufficient to give jurisdiction, even with- 
out the express finding of the Missouri Supreme Court that 
the accused was denied no right under the U. 5. Constitu- 
tion. (See argument and authorities hereinbefore set out). 


PREDERAL OUESTION, Now Ss, 


The next and last: Federal question to which we will 
eall the attention of the Court is that set out in the first as- 
signment of errors (.\greed Record, p. 228). 

It arose out of the following facts and circumstances : 


Section 30 of the Bill of Rights of the Missouri Con- 
stitution declares that “ No person shall be deprived of life, 
liberty or property without due process of law.” 

And Section Li of sad Bill of Rights provides that. 
“No warrant to seize any person or thing shall issue with- 
out probable cause, supperted by vath or affirmation.” 


On August 18th, 1885, the Sheritf of the City of St. 
Louis arrested the detendant on a warrant issued trom the 
St. Louis Court of Criminal Correction, upon an information 
lodged in said court, charging the accused with the murder 
of C. Arthur Preller, and the accused was bv said. sheritf 
committed to the jul of the City of St. Louis. 


The information upon which this warrant was issued 
was sworn to only “according fo the best information and 
belief of the atfhant, and this was, under the rulings of the 


Be 
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Missouri Supreme Court, equivalent to no oath at all. (See 
6 Mo., 350, Bridgeford vs. Steamboat Company. ) 


Consequently the warrant upon which the accused was 
arrested and imprisoned, not being upon probable cause 
supported by oath or affirmation, was illegal, because in viola- 
tion of said section tt of the Bill of Rights of the Missouri 
Constitution. 


And, accordingly, on the 9th day of September, 1885, 
the plaintiff in error filed in the Court of Criminal Correc- 
tion a motion for his release and discharge from said impris- 
onment and restraint, “for the reason that he is illegally and 
unlawfully imprisoned and restrained of his liberty, and be- 
cause the prosecution and proceedings against him and his 
imprisonment and restraint are in violation of the laws of the 
State of Missour, and cwzthout any due precess of law or 


lawful authority whatsoever.” 


This motion was, on the gth day of September, 1885, 
overruled by said last mentioned Court, and the said detend- 
ant, under and by virtue of the said warrant and upon no 
other authority, was held and imprisoned in said jail of the 
City of St. Louis, until, on the 30th day of October, 1885, 
the aforesaid indictment was by the grand jury found and 


returned against him. 


And atterwards, on the t4tk day of November, 1885, 
and before he was arraigned on said indictment, the defend- 
ant filed in the St. Louis Criminal Court a motion to quash 
the said indictment and proceedings against him, and for his 
release and discharge from the aforesaid imprisonment and 
restraint, for the reason that said proceedings, imprisonment 
and restraint were illegal and unlawful, and in violation of 
he Constitution and laws of the State of Missouri,and weth- 
out any due process of law or lawtul authority whatsoever, 


in this, to-wit: 


[| Here follows in said motion a statement of the afore- 
said proceedings had against the accused, the particular point 


[Og 


set out and relied upon to show said alleged illegality being 
the form of the oath to the information filed in the Court of 
Criminal Correction, the contention being (as hereinbefore 
imtimated), that the warrant for his arrest having been issued 
without “probable cause supported by cath or affirmation,” 
the said warrant, arrest and all the proceedings consequent 
thereon were illegal and unconstitutional, as being “ without 
due process of law,” and that, therefore, he was entitled to 
be restored to his liberty. | 


And the defendant, in order to prove the aforesaid facts, 
set out im his said motion, introduced in) evidence a trans- 
script of the proceedings had against him in the Court of 
Criminal Correction, showing the facts to be as above stated 
and as alleged in said motion, and put upon the witness stand 
Henry Sicgmund, the jailer, who testified that the defendant 
had been committed to his custody, un er the aforesaid 
warrant, on the t8th day of August, 1885, and had been 
ever since held by him in such custody upon ne other war- 
rant or authority whatsoever. 


This motion was afterwards overruled by the court, and 
the defendant at the time duly excepted to the ruling of the 


court. (See Agreed Record, pp. 7-15). 


If we are right in the position hereinbefore taken that 
the “due process of law” guaranteed by the 14th Amend- 
ment, includes and protects rights conferred by the State 
Constitution and laws, then it follows that it includes and 
protects the right of the plaintiff In error not to be arrested 
upon a warrant issued upon an information not sworn to. 


This case, we claim, is to be distinguished trom such as 
are cited in the case of Ker vs. Illinois, 11g U.S., 440, to 
the effect that the fact that the accused has been wrongtully 
and illegally brought within the jurisdiction of the trial court, 
does not entitle him to be discharged. Nor is this a case of 
mere irregularity in the manner in which the accused was 


brought into the custody of the law; but our contention ts 


TOS 


that the proceedings whereby life and liberty are to be taken 
must be conducted in conformity with, and not contrary to, 
the express provisions of the Constitution. 


‘ 


If the provisions of the Constitution can be thus viola- 
ted, and the injured party can be illegally and unlawfully 
held in custody until other proceedings are had against him, 
then the Constitution affords no protection and can be vio- 
lated with impunity. 


It the plaintiff in error was unlawfully held in custody 
and was entitled to be released therefrom, surely that right 
could not be lost to him by rea-on of the fact that the State 
thus held him in custody until he was indicted. 


But whether this claim is well founded or not, we sub- 
mit that the plaintiff in error, in claiming, as he did, that the 
proceedings against him were wethout due process of law, set 
up aright and immunity under the U. S. Constitution, and 
this being denied by the judgment of the State courts, this 
Court has jurisdiction to review the judgment. 


CONCLUSION, 


This Brief and Argument, owing to the number and 
importance of the questions involved, having been already 
extended tar beyond our original purpose in pointing out to 
the Court the Federal questions upon which we claim the 
jurisdiction of this Court attaches, we shall, for the purposes 
of this motion to dismiss for want of jurisdiction, content 
ourselves with what has been hereinbefore set out, believing 
it has been abundantly shown that there are involved in this 
case Federal questions of the utmost importance and magni- 
tude, which should be determined by this Court only after 
full argument and discussion at the bar—questions upon the 
decision of which depend not only the life or death of the 
plaintiff in error, but the rights of generations yet unborn. 


fOot) 


[n invoking the jurisdiction and protection of this 
Court, we are pleading not for the plaintiff in error alone, 
but “ for additional guarantees of human rights; additional 
powers to the Federal Government; additional restraints 


upon those of the States.” 


And was not the very object and purpose of the adop- 
tion of the 14th Amendment to afford the relief which we 
now seck 2? And this Court has time and time again ruled 
that the provisions of this amendment should be liberally 
construed. 

Mr. Justice Swayne, speaking of this Amendment, said, 
“The provisions of this Amendment are all eminently con- 
servative in their character. They are a bulwark of defense, 
and can never be made an engine of oppression, *  *  * 
It is objected that the power conferred is novel and large. 
The answer is that the novelty was known and the means 
deliberately adopted. The power is beneficent in its nature 
and cannot be abused. It is such as should exist in every 


well ordered system otf polity. 


Where could it be more appropriately lodged than in 
the hands to which it has been confided? — It is necessary to 
enable the government of the: nation to secure to every one 
within its jurisdiction the rights and privileges enumerated, 
which, according to the plainest considerations of reason and 
justice, and the fundamental principles ot the social compact, 
all are entitled to enjov. Without such authority anv gov- 
ernment claiming to be national is glaringly detective. * 

By the Constitution, as it stood before the war, ample pro- 
tection Was given against oppression by the Union, but little 
Was given agaist wrong and oppression by the States. That 


want was intended to be supplied by this .Amendment.” 


Says Mr. Story: ‘Phat inflexible and unitorm adherence 
to the mghts of the Constitution and of individuals, which 
Wwe perceive to be Indispensable mn the courts of justice, can 


certainly not be expected trom judges whe hold their offices 
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by a temporary commission. Periodical appointments, how- 
ever regulated, or by whomsoever made, would, in some way 
or other, be fatal to their necessary independence. If the 
power of making them was committed cither to the execu- 
tive or legislature, there would be danger of an improper 
complaisance to the branch which possessed it; if to both, 
there would be an unwillingness to hazard the displeasure of 
either; if to the people, or to the persons chosen by them 
for the special purpose, there would be too great a disposi- 
tion to consult popularity, to justify a reliance that nothing 
would be consulted but the Constitution and laws.” 


2 Story on the Constitution (4th Edit.), p. 404. 


To whom then shall the plaintiff in error turn for relief, 
if not to this Court? It has ever been the proud boast of 
the law that there is no wrong without a remedy. That 
most Monstrous wrong and injustice and oppression have 
been inflicted upon the accused in this case, it requires little 
law-learning to perceive, for the denial of a fair and impar- 
tial trial to the accused was so grossly and outrageously ap- 
parent as to shock and appall those sentiments of humanity 
which are common alike to lawyer and layman. —.A\nd, in- 
deed, in seeking the aid and protection of this Court, we 
have received no little encouragement trom the commonly 
and confidently expressed opinions and belief of men in all 
stations of life that there must be relief somewhere against 
such wrongs as have been perpetrated in this case: in the 


name of justice. 


The proceedings against the accused in the trial court 
were openly and avowedly conducted upon the theory that 
the prisoner had no rights which the State's representatives 
were bound to protect or respect, and such proceedings re- 
ceived the practical and effectual, if not open and avowed, 
endorsement and approval of the Supreme Court of Mis- 


sour. 


Forejudged by his prosecutors to be guilty, they had no 


LOS 


higher conception of duty, no other ambition, than to insure 
his conviction by any means possible—aye, even though 
those means involved conspiracy, forgery and perjury, to be 
committed in the name of law and justice! Butif Missouri's 
Supreme Court, in the language of Judge Sherwood, “ ac- 
cepts the fruits of this nefarious work,” will this Court permit 
such deeds to be done, because done in the name cf a sov- 
ercign State 2. We believe this Court will rather declare, as 
it has once before said: “We will not immolate truth and 
justice, though a State erect the altar and herself decree the 
sacrifice.” 

If, by reason of the adoption of the 14th .\mendment, 
this Court has the power to review the judgment of the State 
Court herein, and to grant the plaintiff in error the relief 
prayed, then, and only then, can we appiy to the Federal 
Government the following language of Sydney Smith: “ If 
ever a nation was happy, if ever a nation was visibly blessed 
by God, if ever a nation was honored abroad, and left at 
home under a government (which we can now conscientiously 
calla liberal government)to the full career of talent, industry 
and vigor, we are at this moment that people, and this ts our 
happy lot. First, the Gospel has done it, and then justice 
has done it; and he why thinks it his duty that this happy 
condition of existence may remain, Must guard the piety of 
these times,and he must watch over the spirit of justice which 
crists in these times.” 

Invoking the spirit of these words of wisdom, we com- 
mend to the care and protection of this Court the life of the 


plaintiff in error. 


PW. FAUNTLEROY, 
JOHN TL MARTIN, 
Attorneys for Plaintiff in krrer. 
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